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THE CRIMINAL PROSECUTION IN ENGLAND 
AND ITS HISTORIANS’ 


I 


For many historians with no particular expertise in the matter, the 
doctrines of The Law rather resemble an impressive range of 
mountains. They loom over the social landscape in every period of 
the past in which historians labour, and they are undeniably im- 
portant. The Law Mountains are said (by those who claim to know) 
profoundly to affect the intellectual climate of an age. The frontier 
between state and civil society apparently runs somewhere along the 
line of their peaks. Finally, one of the recognised professional duties 
of historians is to track every movement of a tiny group of very 
important people. A surprising number turn out to be lawyers, often 
from an élite climbing club called The Bar. Many of these men have 
achieved, in past centuries, a spectacular degree of upward mobility 
(itself of interest to historians) through mastering the peculiar 
techniques necessary to scale the slopes of the Law Mountains. We 
watch in astonishment, from the ground, as our subjects make their 
way up one or another commanding height of Law (and equally, of 
social station). 

But for most historians, that is about as close as we get. We do 
not know much about the mountains, even less how to climb them 
ourselves. Occasionally one of us will try to track the route of one 
of those lawyer-mountaineers whom we usually watch from the 
ground. It quickly becomes apparent that even a short walk in the 
Law Mountains may require an intense, if improvised, course in 
technique.” And to get to the objective quickly (the imperative for 
all legal climbers) one cannot linger en route to ponder the origin of 
the range, or to wonder at curious rock formations and admire the 
goats. But that is what the historian will want to do: understand the 
origins of the mountains, their stratification, the forces that shaped 





1 The Chorley Lecture 1983. I was unable to give the lecture on June 8, as scheduled, to 
my regret; what follows is a slightly revised version of my text. I am-grateful for the 
sympathetic understanding of the Directors of the Modern Law Review, in what were for 
me difficult circumstances. The lecture was written while I held an SSRC post at the School 
of Law, University of Warwick, and without implicating my hosts in what follows I wish to 
say how much I learned from them. 

2? Eric Newby, A Short Walk in the Hindu Kush (Secker & Warburg, 1958). 
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them—and, incidentally, to admire the goats. If practising lawyers 
are competitive climbers at heart, most historians are contemplative 
geologists. ' 

Historians tell a modern fable about the Law Mountains. It 
concerns an historian-geologist who asked a lawyer-climber what he 
knew about them. The lawyer’s answer was (of course), “Because 
they are there.”? “But,” persisted the historian, “how did they get 
there? Why are some aspects so precipitous, others so gentle? 
What’s inside the Law Mountains?” The lawyer missed the point. 
“We have manuals that show all the feasible routes, graded according 
to difficulty. (Indeed, even each assault by members of The. Bar is 
assessed D our most distinguished older members.) And our Mait- 
land Club (few of whom actually climb the Mountains) can show 
you reports on the main routes from past centuries, and incidentally 
relate some marvellous tales about great men like’ Coke and 
Mansfield who pioneered some of the best ones. Things have changed 
a lot recently. Fellow-Servant Chimney, very popular in the nine- 
teenth century, is now impassable. And a whole party was lost in 
1924, in a rockslide started by a silly beggar named Campbell. It 
quite changed this face of Old Felony.” 

The historian, perhaps unwisely, stopped listening, and many 
decades ago organised his fellows to tackle the Law Mountains in a 
less sporting way. We are tunnelling. The computerised MOLE? 
chews through parchment-paper conglomerates like butter, and Old 
Felony in particular, which is not much bigger than Snowdon, will 
be thoroughly honeycombed in the next 50 years or so.° As the 
archives are sounded, the patterns found in the records of the 
hundreds of thousands of past cases for which records survive have 
called forth two kinds of explanations which, although related, deal 
with issues of different scale. 

The first group of tentative explanations concerns the relationship 
between the stirface prominences of doctrine and the vast bulk of 


3 On a different occasion, he elaborated: “The view is terrific, the altitude intoxicating, 
the technical problems endlessly fascinating. As a professional climber I also make quite a 
lot of money.’ 

"4 Law Reform (Personal Injuries) Act 1948; see J. Ll. J. Edwards, The ‘Law Officers of 
the Crown (London, 1964), Chap. 11, for an account of the Campbell ç case, which led to 
the defeat of the first Labour Government, and strengthened the quasi-judicial role of the 
Attorney-General. 

5 Mark One Legal Excavator. The computer has made it possible to handle the great 
bulk of past judicial records; and to relate them to other social facts, in ways not possible 
before. English criminal records invite such treatment, particularly for the period before 
the nineteenth century: see Hay, “War, Dearth and "Theft: the Record of the English 
Courts” (May, 1982) 95 Past & Present. The Maitland Club was digging long before. 

6 A very rough estimate (and any other is impossible) suggests that for the year 1783 (an 
average one for the 1780s, a busy but not grossly untypical decade for the courts) there 
were less than 50 criminal cases reported, mast_of them settlement and 'other poor law 
cases (1-8 Brown’s Parliamentary Cases (1-3 E.R.); 3 Douglas (99 E.R.); Caldecott’s 
Magistrates Cases). In the same year there were 500 committals at the Home Circuit assizes 
alone, and possibly a total of 10,000 prosecutions on indictment, summarily before 
magistrates, and on certiorari or by criminal information in King’s Bench, for the country 
as a whole. Evidence for perhaps one-third of that bulk of cases (mostly on indictment) 
probably survives, with comparable evidence for each year of the eighteenth century for 


the later periods, variable but generally lesser amounts for earlier. 
P l 
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actual litigation decided in the past. It runs two ways. In one 
direction, how far can doctrinal developments be explained in terms 
of practical imperatives presented in repeated instances before the 
courts, rather than simply by an evolution of earlier doctrine? In the 
other, how far are peculiarities of structure in the mass of litigation 
explicable by purely legal imperatives, whether of doctrine or 
administration? The detailed research into the mass of past cases 
has also generated a second group of explanations, directed to 
answering rather different questions. To continue the metaphor 
briefly before abandoning it: what relationship do the Law Mountains 
bear to theories of plate tectonics? What wider, converging social 
forces (imperatives of the state, religious belief, purposes of different 
classes) threw up these heaps of parchment and paper, made 
litigation so much more voluminous in some eras than others, and 
gave it distinctive structures? For as we tunnel through we find 
remarkable changes in the origins of cases, in their incidence, and 
in their disposition, even within the last few cénturies. In recent 
years those patterns have been much considered by historians 
interested in both wider social forces and the law. 


What follows is not a review of that literature, but an attempt to 
explain (with a few examples) what some historians are about. The 
examples are taken from the criminal law in the period 1750-1850, 
and from prosecution in particular, because that is what I know best, 
and also because Old Felony (and its twin peak Misdemeanour) 
have been disproportionately the site of work by historians, like 
myself, who are not lawyers.’ If I emphasise questions or sources 
which are less familiar to lawyers, and perhaps also to some historians 
whose main concern is with doctrine, there is a reason. It is to 
suggest, first, that the new social and intellectual history of the law 





7 One reason may be the fact that until very recently the bulk of lawyerly legal history, 
at least in England, has concerned other areas of the law, perhaps reflecting the powerful 
ordering of priorities within the profession: “Crime has never been the business of lawyers.” 
(S. F. C. .Milsom, Historical Foundations of the Common Law (Butterworths, 1969), 
concluding sentence.) It is easier for me to describe the reasons from the historian’s side. 
They include the development of a large body of work on popular protest, in which the 
criminal law figures importantly as respondent (and precipitant); the importance of the 
criminal law to the early history of working-class political movements and trade unionism; 
a growing realisation among historians (in England dating largély from the establishment 
of County Record Offices after the war) that the very large surviving deposits of criminal 
court records contained much information about aspects of past daily experience not found 
in other sources; the layman’s greater consciousness of the criminal law (perhaps reflecting 
its importance in structuring that consciousness in all periods); the legislative bias of the 
criminal law, a comfort to those acquainted with only that source of law (and historians 
continue for the most part to shun the others); the relative simplicity of criminal procedure 
(although many have not appreciated its complexities); and the place of the reform of the 
substantive criminal law in general histories of ideas, parties, religion and government in 
the period 1750-1850. For an introductory account of the literature in the social history of 
the criminal law for this period see Hay, “Crime and Justice in Eighteenth and 
Nineteenth-Century England,” in Norval Morris and Michael Tonrey (eds.), Crime and 
Justice: an Annual Review of Research (Chicago, 1980). That selective bibliography is now 
spectacularly out of date. For recent work see references in the Newsletter of the 
International Association for the History of Crime and Criminal Justice,’ the new annual 
Criminal Justice History, and the leading journals in history and social history and law, 
where most of the work continues to be published. 
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is not irrelevant to doctrine—rather the opposite. Secondly, some of 
the larger hypotheses—those about plate tectonics—are of central 
importance for any intellectually respectable understanding of law 
itself, and prompt some reflections about why lawyers and historians 
may have such different views of the Mountains. 


II 


When Sir James Fitzjames Stephen wrote his History of the Criminal 
Law of England (1883) he based his account of trials on the highly 
atypical State Trials: atypical because they often concerned treason 
(with different procedural rules from felony), committed very often 
by powerful people, and tried in circumstances in which counsel, 
judges, and prisoners felt heavy pressure from government. Until 
recently we had little sense of the evolution of the ordinary criminal 
trial from the time of Sir George Jeffries (not to speak of the dark 
ages before that) until well into the nineteenth century. By greatly 
expanding the scope of research to printed records of more ordinary 
criminal trials, and through exploring the manuscript records of the 
courts and the private papers of J.P.s and others, not only the trial 
but also the preliminaries to indictment are becoming much better 
understood. Much is still contentious, but some things are clear. The 
fole of the private prosecutor was overwhelmingly important in 
practice as well as in theory until well into the nineteenth century, 
even after the introduction of the “new” police in some areas. 
Private Associations for the Prosecution of Felons were extremely 
widespread, numbering perhaps 1,000 in the country as a whole by 
the mid-nineteenth century, although they seem to have been of 
particular interest to manufacturers and tradesmen, especially in the 
period of their first rapid growth in the eighteenth century. Discretion 
in framing the charge seems to have been widely extended to 
prosecutors, without much interference by justices in spite of the 
Marian committal statutes. Eighteenth-century trials are shown to 
have been extremely rapid by modern standards—10 or 20 serious 
felonies in a day at times, with verdicts returned quickly by exper- 
ienced jurymen who worked closely with very active judges, a 
necessity when so few criminal cases (apart from poaching and a few 
other offences of largely rural significance) were heard summarily. 
Moreover,' the eighteenth-century trial revolved to a great extent 
around assessments of character. The subsequent growth of a body 
of evidentiary rules, almost certainly the direct result of the growth 
of a defence bar, had significantly changed the nature’ of the jury 
trial by the early nineteenth century. A necessarily congruent devel- 
opment, given the enormous increase in indictable offences from 
1815 (and probably the increasing time taken by a trial), was the 
eventual extension of summary hearings on a very wide scale. From 
being the epitome of English criminal law in the eighteenth century, 
the jury trial became the little-used symbol of it in the nineteenth. 
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The role of juries changed too. In the eighteenth century, petty 
jury verdicts (and prosecutorial activity) underwent significant shifts 
in response to wider economic conditions and associated changes in 
the character of crime. Moreover, longer-term changes in the struc- 
ture of punishments during the period in which the main capital 
statutes were repealed in the early nineteenth century, and the 
increasing participation of police and stipendiary magistrates in the 
period 1750 to 1850, greatly increased the conviction rate (from 50 
to 80 per cent.) and reduced the incidence of committals not resulting 
in trial (from 20 to 10 per cent.). Finally, many of the innovations 
effected through legislation, such as the Trials for Felony Act (1836) 
and Sir John Jervis’s Act regulating preliminary proceedings (1848)® 
now appear to be legislative endorsements of longer-term develop- 
ments rather than unexampled innovations. They also appear, like 
so many other changes in criminal law in the early nineteenth century 
(and contrasting with its stasis in the eighteenth) to be intimately 
involved in party differences and wider concerns in English society. 
Thus the 1836 Act eventuated in part from long debates about the 
humanity and justice of English law, including the argument about 
capital punishment. The 1848 Act in part reflected widespread 
criticism, professional and political, of the rural Tory lay bench. 
Both Acts also undoubtedly reached the statute book partly as a 
result of a phenomenal increase in the size of the legal profession, 
in the. 1830s and 1840s. A great increase in legal journalism, often 
critical of the status quo, and expressive of a desire to introduce the 
values of self-conscious professionalism to every aspect of prosecu- 
tion and trial, had much influence on Parliament. 

The greatest changes in prosecution practice occurred in the 
period between 1815 and the mid-1850s, when there was both the 
most spectacular increase in prosecution levels since the seventeenth 
century, and the sharpest expression of social division in English 
society since the same period. Both made the wider connotations of 
criminal law, particularly in the eyes of a nascent working class, of 
prime concern to the classes represented in Parliament and on the 
bench. And throughout the period, many significant changes in 
substantive law and practice were conditioned in large part by the 
sheer pressure of numbers on the administrative machinery of 
justice, whether during the interruption of transportation during the 
American revolutionary war, peace-time explosions of indictment 
levels, or the rapid secular rise in prosecutions in the first part of the 
nineteenth century. By the 1860s, in contrast, a long secular decline 
in prosecution levels to the end of the century settled the main 
outlines of Victorian criminal justice as solidly as the walls of the 
new prisons and the newly respectable image of the British bobby. 

If changes in the law were closely connected with the incidence of 
prosecution, both were shaped by much wider social forces. We are 
led, in other words, from a consideration of the reciprocal relation- 


8 6 & 7 Wm. 4, c.114; 11 & 12 Vict. ¢.42. 
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ships of doctrine and litigation to a consideration of English society 
in this period. Not all accounts of the history of prosecution, or of 
the law and’ crime in general, attempt to describe those larger 
dimensions of the context of law. I think it essential to do so. A 
history which does not inquire behind the legal process leads too 
easily to the doubtful generalization that attitudes to crime, and 
hence to much of the law, have changed little if at all for centuries. 
One of the largest questions concerns the different meanings that 
the criminal law has for the different classes making up the social 
order, differing interpretations that obtained in even those periods 
when stability rather than rapid change seemed to characterise the 
criminal law. | 


II 


Many historians and other scholars have implicitly described the 
legitimacy and authority of the criminal law as largely unproblematic. 
To use Stanley Diamond’s dichotomy (advanced in a wider argu- 
ment), this explanation (what I shall call Argument A), portrays law 
as a double institutionalisation of customary or popular norms, a 
replication of pre-existing or consubstantial social values, with per- 
haps a few awkward gaps between the law on the books and social 
practice and belief.? Where gaps exist, they are successively elimi- 
nated through “reform.” One suspects that for many English writers, 
this has been especially true of England. Although the process is 
never quite complete, the criminal law, according to Radzinowicz, 
“has always been sensitive to the needs and aspirations of the English 
people, and it has continuously changed under the impact of the 
predominant opinion of the day.”’? Very few have been inclined to 
suggest (as did Diamond himself in Argument B) that in many 
societies state law instead is the imposition of a conquering class or 
a ruling class on a population that either formerly enjoyed its own 
customary, law, or continued to adhere to customary mores as long 
as it could. In either of the latter cases state law is an imposition, 

but a progressively more powerful one, that cannibalises custom, 
remaking it and redefining it (when not obliterating it) in the process. 
More recently, Lenman and Parker have argued that something like 
this happened in Western Europe, including England, over the last 
thousand years.” 

The problem with both these views of the criminal law, even if 
applied only to two centuries, is not simply that they are very large 





° Stanley Diamond, “The Rule of Law versus the Order of Custom,” in Stanley Diamond 
(ed.), In Search of the Primitive: A Critique of Civilisation (New Brunswick N.J., 1974). 

0 Leon Radzinowicz, A History of English Criminal Law and its Administration from 
1750 (London, 1948-68), 4 vols., 1, preface. 

11 Bruce Lenman and Geoffrey Parker, “The state, the community and! the criminal law 
in early modern Europe,” in V. A. C. Gatrell, Bruce Lenman and Geoffrey Parker (eds.), 
Crime and the Law: the Social History of Crime in Western Europe since 1500 (London, 
1980), pp.11-48. The argument that the process was substantially complete, and that 
popular norms and state law largely coincided by the eighteenth or nineteenth centuries, is 
either a relative statement of the most general kind or needs more demonstration. 
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arguments about law for which different historians will advance 
many different standards of proof, kinds of evidence, chronologies. 
It is that they are very large arguments about not only what was law, 
but also about its relation to social belief and practice through whole 
societies over extended periods of time. And the empirical evidence 
that should be brought to bear to test such generalisations, even for 
the criminal law alone, does not lie easily to hand. Not only were 
large parts of the population, including those most subject to 
prosecutions, not much given to publishing or otherwise recording 
their thoughts (a problem acknowledged by all historians). There is 
also the problem that those who did write for posterity (the 
enlightened agents of legal change in the first view, the imposers of 
law in the second) left far from unproblematic comments. In dealing 
with such a highly political issue as law, one so charged with 
generating and enforcing moral meanings, one so crucial (or so they 
believed) to the existing social order, they usually gave a limited 
range of answers about the purposes of the criminal law and admitted 
to the existence of only a limited range of questions. To frustrate us 
further, they often, perhaps usually, were not conscious of the fact 
that they thought within such limits, precisely because they did so. 

The result is that beliefs about law in different social classes, and 
the way those beliefs entered into the relations between those able 
to create and use law and those largely excluded from doing so, are 
very difficult to recover. It is easy but highly misleading to construct 
a version of the first side of Diamond’s dichotomy (A: “law expresses 
social norms”) by relying on an imputation of motive and belief 
(usually borrowed from literate contemporaries, or the political 
prejudices of the historian) to the great majority of the population 
for whom evidence is sparse. And it is easy but highly misleading to 
construct a version of the second argument (B: “ruling classes impose 
law”) by simply citing substantive criminal law without showing how 
it was used, or what personal, class and societal needs it met or 
failed to meet. 

When we turn to eighteenth-century England, we find widespread 
popular beliefs that certain customs were the embodiment of legality 
(in rights over land, in artisanal practice, in wage payment, in the 
organisation of marketing foodstuffs). All were increasingly under 
pressure from the law of the state but by no means dead. Parts of 
state law in all these areas (but always in particular instances) moved 
from a partial recognition of some custom, often through increasingly 
narrow judicial definition, to legislative extinction. Often this evo- 
lution met with strong popular resistance, in particular cases, at 
particular times. One must start, J think, with the assumption that 
state law and popular belief shared important areas of agreement 
but also important areas of disagreement, and try to chart both. And 
because those conflicts so often surfaced in the criminal law (for 
reasons to which I shall return) any account that hopes to explain 
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the history; of doctrine or administration cannot ignore the social 
beliefs andipractices that surrounded the law in action. 

Broadly, there have been a number of paths by which historians 
have tried to approach the relationship between state law and the 
belief of different classes. Three seem to me to be the most 
important. ; One has been to examine the records of the courts 
statistically to find out who was in fact using the law, for what ends, 
and to what extent. A second has been to study legal proceedings 
for their wider social meanings for the class that administered the 
law, and in particular to illuminate the means by which an often 
. intuitive but sometimes overtly conscious orchestration of legal 
proceedings was addressed to popular perceptions in the inculcation 
of a common standard of justice. A third has been to try to 
reconstruct popular attitudes to particular practices on which state 
law had (or developed) other definitions, and their reciprocal infiu- 
ences. At many points in the development of criminal law and 
prosecution over this period of two or three centuries, changes will 
only be fully understood when all three are taken into account. 

The most striking first finding from statistical analysis of prosecu- 
tions is that for much of this period the total level of 'activity was 
very low indeed. Although the court records surviving from the 
eighteenth: century are voluminous enough to present research 
problems, it appears that rates of prosecution were markedly lower 
than in either the seventeenth or the nineteenth centuries. Clearly, 
~ most Englishmen and women took their disputes to fora other than 
: the courts of the state. In minor civil cases they had a network of 
local courts (still little understood), including courts of requests, in 
which lay adjudicators could dispense with most of the procedural 
problems of the common law. And in both civil and criminal matters 
they frequently had recourse to other laymen. One such man, a 
Quaker, recorded in the autobiography he wrote for his family that 
in over 40} years there had been no formal litigation in his parish, 
but that he had settled over 600 disputes. We occasionally find 
scattered references to other occasions when Justices of the Peace, 
whose mediating role in misdemeanours was well ‘established, 
exacted public apologies, sometimes on their knees, from transgres- 
sors whom the community condemned. Where popular condemna- 
tion was less likely (as i in game cases) extorted apologies were more 
likely to be printed in the press. One tentative conclusion, then, is 
that particularly in the eighteenth century, the costs, uncertainties 
(given the’ acquittal rate) and punishments of the criminal law 
encouraged even more of an abstention from state law than i in other 
periods. 7 

The statistical examination of past criminal prosecutions has also 
shown, in some areas of the country in the eighteenth century, and 
in national totals for the nineteenth, that prosecutions for theft (the 
greatest part of crime) were closely related to larger economic 
changes, notably the rapid price changes for foodstuffs that were the 
| 
| 
l 
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consequence of dearth, and the effects on employment of export 
markets, the trade cycle, wars, conscription, and the massive demo- 
bilisation of troops. Each of these has been given much greater 
specificity than before, and one general conclusion that emerges is 
that the pressure of poverty can be more closely related to the 
incidence of crime than was suggested in early studies, flawed by 
considering too few of several simultaneously operating causes. In 
some periods, however short, it seems likely that large proportions 
of the labouring poor experienced both sudden destitution, and a 
suddenly increased possibility of feeling the direct effects of the 
criminal law. A dissensus of popular norms and law seems a likely 
result. Against such evidence can be constructed a “legitimacy index” 
based on the social class of prosecutors. Although historians disagree 
on the reliability of the sources, and on the meaning of the raw 
figures, as many as a fifth in theft cases in both the eighteenth and 
nineteenth centuries were what were called “the labouring poor” in 
the earlier period, “working men, operatives and labourers” in the 
later. They were underrepresented as prosecutors, however, com- 
pared to other classes, and much commonly appeared in court as 
defendants. The significance of their use of the criminal law, whether 
as an instrumental recourse for the recovery of stolen goods, the 
mounting of vexatious proceedings, or for other ends, will not be 
adequately known until the sociology of more cases is also known to 
us. 
An important issue in the nineteenth century is whether more 
working-class complainants had recourse to the courts as prosecution 
increasingly fell into the hands of the police. The difficulty of 
disentangling the actions of complainants from the actions of the 
police (who in the first half of the nineteenth century were accused 
of fomenting many vexatious and malicious prosecutions in some 
jurisdictions) has yet to be resolved. Our findings about the role of 
the police in prosecutions in the nineteenth century are still, sur- 
prisingly, not very far advanced. Surprising, because there is a new 
and extensive literature on police organisation, on the creation of 
new forces between 1829 and the 1850s, and on popular responses 
to them. There are important differences in response: a smooth 
transition from the old parish constabulary in some areas, violent 
working-class resistance in others, especially in the north of England, 
where it was believed (as was the case) that the new police were 
meant to implement the harsh aims of the Poor Law Amendment 
Act of 1834. There are temporal changes as well, including a 
recurrence of violence against the police in the 1860s and 1870s, 
probably due to the use of constables in deterring applicants for 
poor relief, and in tightening up licensing hours. In the early 1870s 
it was estimated that every Metropolitan police officer would on 
average be injured once every two years. 

The statistics, then, are suggestive rather than conclusive about 
popular beliefs as reflected in use of the criminal law, both in the 
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eighteenth. century and in the nineteenth. The figures may, in the 
end, tell us more about middle-class fears: analysis of such “moral 
panics” as the “garrotting” episode of the early 1860s shows the way 
in which police responsiveness to Press opinion could readily yield 
an “increase” in serious crime. Some of the other, larger purposes 
which wealthier citizens saw in the criminal law can be tracked more 
easily in other sources. 

One strongly-held belief was that private prosecution was an 
essential constitutional safeguard against possible executive tyranny, 
a belief which served to preserve in England the right of prosecution 
relatively unimpaired into the twentieth century. It is also clear that 
those with property -and those who administered the criminal law 
thought the courts most important for the inculcation of moral 
values, and a belief in English justice, in a working-class which they 
did not trust. In part this was to be done through attention to the 
theatre of justice. A judge at all sensitive to the social importance 
of law is likely to be acutely aware of this aspect of his work. Lord 
Devlin gave a modern expression of it: 


“The social service which the judge renders to the community 
is the removal of a sense of injustice. To perform this service 
the essential quality which he needs is impartiality and next 
after ‘that the appearance of impartiality. I put impartiality 
before the appearance of it simply because without the reality 
the appearance would not endure. In truth, within the context 
of service to the community the appearance is the more important 
of the two.”'* , 


That concern with sensitive vulgarisation of professional learning has 
its own history. The judicial attention to appearance, especially in 
acting as counsel for the undefended prisoner in this period, in 
pronouncing sentence of death, and in making proclamations of the 
justice and mercy of state law, are of central interest to.the historian 
trying to gauge popular responses to the courts. A detailed history 
of prosecution is important here, particularly for noting contexts of 
social distress or widespread riot.” The chronology of the transition 
from the bullying which appears often to have been characteristic of 
the seventeenth-century bench, to the widely remarked benevolent 
neutrality; of the Hanoverian and Victorian judiciary, is another 
aspect of the history of legal theatre. We must also look to the 
increasing disposition of cases to lay magistrates in the early nine- 
teenth century, a process which some contemporaries, in the troubled 
1830s and 1840s, believed greatly weakened working-class respect 
for state courts because of the casual moral brutality (literally 
Dickensian) characterising part of the lay bench. Many stipendiaries, 
on the other hand, appear to have been acutely aware that they 
were attempting to rebuild respect for the law, and some went so far 


2 Patrick Devlin, “The Judge as Lawmaker,” the fourth Chorley Lecture (1976), 39 


M.L.R. 1, reprinted in The Judge (Oxford, 1981), p.9, emphasis added. 
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instance in 1800-1801. 
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- as to pretend a civil jurisdiction they did not possess, in order to 
overawe oppressive landlords or employers late with wages. In those 
areas of the country in which they also committed hundreds of 
workmen to prison in master and servant prosecutions, their success 
was still greater than when justices in the trade did so. 
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developments in doctrinal thinking on the one hand;and“ 
political considerations, closely tied to a class analysis of Enblis 
society, on the other. In doctrine, the rise of formalism in ecient ay 
areas of private law, remarked by historians on both sides of the 
Atlantic, was also part of the attack on the discretion which the 
judges increasingly had to exercise in selecting a few unfortunates 
among the condemned for actual execution, as death sentences 
increased with indictable crime but executions clearly could not. It 
seemed increasingly unacceptable to reformers like Romilly that no 
known rules, certainly no rules of law, governed the exercise of the 
pardon, when criminal procedure and a rapidly expanding law of 
evidence were observed rigorously in capital trials. The larger 
political conflict, as it is analysed in a recent account of the 
parliamentary debates on the capital statutes, was between two 
conceptions of proper authority, matching two distinct views of the 
dynamics of English society.‘* On the one hand, Tories committed 
to the status quo of the eighteenth-century system deplored attacks 
on the capital statutes, which they argued were essential for making 
discriminating use of the necessary terror of the law. On the other 
hand, their opponents (and for the most part, the political opposition 
in Parliament) castigated the erratic operation of the Royal Pardon, 
particularly under the Prince Regent, as a symbol of the arbitrary 
nature of aristocratic government. They also warned that far from 
holding a potentially revolutionary working class in’ awe, capital 
punishment would harden the moral sentiments of those already 
depraved: the state which murdered, and so publicly, could expect 
little allegiance in return. Many of those arguments were recapitu- 
lated, briefly, in the debates which led to the effective end of public 
executions in the 1860’s. 

Finally, some of the most interesting work on the relationship of 
criminal law and social beliefs has centred on instances of direct 
comparisons or reciprocal influences between state law and popular 
justice. We know relatively little about such ties, but they were 
ubiquitous. One cause was the degree to which the high visibility of 
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state justice (from the distant past) permeated popular culture as an 
exemplar of the way of doing justice. Some popular justice—notably 
the rituals of “rough music”—appears to have remained relatively 
untouched in form until they died out in the nineteenth century. 
The most striking opposite case, the elaborate aping of state criminal 
procedure, took place among groups contaminated by very direct 
contact with the courts—prisoners holding mock trials in gaols, 
barristers doing the same in their circuit messes. But other reciprocal 
influences or similarities between state law and extra-legal social 
enforcement are more interesting. When judges and legislators 
ceased to believe in the maleficium of witchcraft in the early 
eighteenth century, and repealed the capital statutes on: the subject 
in 1736, their unexampled mercy did not impress a largẹ number of 
villagers, who in many incidents in the next half-century continued 
to interrogate and punish suspected witches by dragging them 
through ponds (with murder charges by the state sometimes the 
result). On the other hand, the quick justice of the crowd against 
thieves caught red-handed, usually through ducking in a horse-trough, 
appears rather similar to the very rapid assessment of character and 
guilt which we now know was the norm in the courts, even in trials on 
capital statutes. Finally, a most interesting example of the complex 
relationship between state law and popular beliefs about law, or 
popular justice, is that of the food riot. It is interesting in part because 
it is now one of the best-studied aspects of eighteenth-century popular 
culture. And the evidence from many hundreds of instances shows that 
crowd action against bakers and millers suspected of profiting from 
high food prices was informed by a belief that seizing food and selling 
it for a “just” price, or punishing the offender more directly, was 
legitimated by a long tradition of legal sanctions against such suspected 
exploiters of the community. Magistrates as well as mobs agreed on 
the value of Tudor and Stuart (and earlier) legislation against middle- 
men in food enacted to prevent popular disorder of' threatening 
proportions in times of dearth. 

It is worth pursuing this example a little further, as an illustration 
of the differences between social history of law and more doctrinal 
legal history, even when the latter is written by a lawyer highly 
sensitive to the need for contextual study of the legal past. It may 
also illustrate my contention that much doctrine may be explicable 
only by following litigation to its sources. 

In The Rise and Fall of Freedom of Contract (Oxford, 1979) 
Patrick Atiyah is concerned to construct an argument that judges, in 
the course of the later eighteenth and early nineteenth centuries, 
sheared equitable protection from the law of contract. They moved 
from a tradition that sometimes interfered with agreements that 
were (or had become through circumstances) inequitable to almost 
invariable insistence on the execution of the expressed intentions of 


5 E. Thompson, “The Moral Economy of the English Crowd” (1971) 50 Past and Present 
76, is the central title in a large literature. 
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the parties, however imbalanced the respective benefits. In making 
this case he draws on a wide range of evidence of changes in 
administration, attitudes to legislation, but above all the developing 
ideology of a market of freely contracting individuals, responsible 
for their actions, understood in the terms of early classical political 
economy. There are problems with the narrative, however, when 
judges behave in ways “difficult to interpret from. an economic 
viewpoint.” One such hiccup in the judicial imbibing of free market 
principles appears to be the decision of Lord Kenyon and his 
brothers in R. v. Rusby and R. v. Waddington, in 1800-1801.'° In 
those cases they emphasised that the common law crimes of buying 
and reselling foodstuffs for gain or in speculative quantities, or 
before they came to open market (engrossing, regrating, forestalling) . 
still remained after the repeal of many of the statutes in 1772." 
Moreover, Justices Kenyon and Grose not only repudiated the 
theories of political economy presented by counsel for the defend- 
ants: they also invoked older equitable notions (and Christianity, no 
less). In Rusby, Lord Kenyon said, 


“It frequently becomes the duty of juries in this place to decide 
causes where the interests of individuals are deeply concerned; 
but a more important duty than is imposed on them today they 
never fulfilled: this cause presents itself to their notice on behalf 
of all ranks, rich and poor, but more especially the latter. 
Though in a state of society some must have greater luxuries 
and comforts than others, yet all should have the necessaries of 
life; and if the poor cannot exist, in vain may the rich look for 
happiness or prosperity. The Legislature is never so well 
employed as when they look to the interests of those who are 
at a distance from them in the ranks of society. It is their duty 
to do so: religion calls for it; humanity calls for it; and if there 
are hearts who are not awake to either of those feelings, their 
own interests would dictate it. The law has not been disputed; 
for though in an evil hour all the statutes which had been 
existing about a century were at one blow repealed, yet, thank 
God, the provisions of the common law [against forestalling] 
were not destroyed . . . Speculation has said that the fear of 
such an offence is ridiculous; and a very learned man, a good 
writer, has said you might as well fear witchcraft. I wish Dr. 
Adam Smith had lived to hear the evidence of today, and then 
he would have seen whether such an offence exists, and whether 
it is to be dreaded. If he had been told that cattle and corn were 
brought to market, and then bought by a man whose purse 
happened to be longer than his neighbours, so that the poor 
man who walks the street and earns his daily bread by his daily 
labour could get none but through his hands, and at the price 


he chose to demand; that it had been raised 3d., 6d., 9d., 1s., 

den 

6 Peake Add.Cas. 189, 170 E.R. 241; 1 East 143; 102 E.R. 56. See Atiyah, pp.363-366 
(citing Rusby as Ruby). 
17 12 George 3, ¢.71. 
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2s., and more a quarter on the same day, would he have said 
there was no danger from such an offence?” 


And in Waddington, where the prisoner was a large dealer in hops 
(held to be foodstuffs because they were essential to: brewing), 
Kenyon declared that engrossing large quantities, in hopes of an 
exorbitant profit, “is a most heinous offence against religion and 
morality, and against the established law of the country.” 

For Atiyah, this is a paradoxical survival of an older tradition of 
benevolent paternalism, especially since Parliament had repealed 
the statutory provisions almost 30 years before.” (It was a paradox 
that had surfaced before 1800: Kenyon had taken the opportunity in 
a case in 1795 to remark that the common law was still in effect.) 
Atiyah concludes, not unreasonably, that judges often get their law, 
and their prejudices, fixed at an early age, and suggests that Kenyon 
(who left the bench in 1802 after a long career) was simply behind 
the times, uninstructed in the truths advanced by the epigoni of 
Adam Smith (who indeed had compared the laws against forestalling 
to those against witchcraft).” But the judgments, and particularly 
Waddington, involved more than political economy and paternalism. 

Atiyah remarks that that context was one of “acute shortage and 
high prices” for foodstuffs.” It was indeed a crisis. Food prices in 
1800 and 1801 were far higher than they had been during other 
periods of dearth: from early 1799 when wheat was about 6s. a 
bushel it had increased 300 per cent. to over a pound a bushel in 
March 1801 in most parts of the country. Vertiginously high prices 
were sustained throughout 1800 and 1801. Since bread made up so 
much of the average diet, a large part of the population was made 
destitute: no less than 40 per cent. of the population could not have 
bought, unassisted, enough bread to survive even if they had spent 
their entire family. incomes on bread alone for the whole of 1801.” 
But it was a crisis not only for the poor. Food riots were widespread 
throughout the country, with the mob demanding that the authorities 
enforce the common law penalties against speculators in foodstuffs, 
in the belief that they were largely responsible for the dearth. 
Thousands of troops, by early 1801, faced hostile crowds who in 
some districts conducted a virtual guerrilla warfare against them. 
Justices of the peace were hastening to make scores of exemplary 
prosecutions of middlemen in food, and doing so in the most public 
manner, in order to restore order. And the magistrates were acutely 
aware (as was the government) that some of the troops were also 
disaffected, and that some food riots were accompanied by seditious 
calls to emulate the French (with whom Britain was at war) by 


18 Peake Add.Cas. 192, quoted in Atiyah, p.364. 

9 1 East 143, 155. 

0 Atiyah, p.366. 

2 R.H. Campbell and A.S. Skinner (eds.) Wealth of Nations (1976), Vol. 1, pp.534 et 


seq. 
f Atiyah, p.363. 
3 Hay (supra, note 5), pp.128-135. 
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establishing a revolutionary republic in England. It was in these 
circumstances, when the discretionary use of the laws against fore- 
stallers, regrators and engrossers of food was being heavily exploited 
as almost the only effective response to massive riot, that Wadding- 
ton’s counsel suggested to King’s Bench that they reflected mere 
superstition, and pressed on the court the wisdom of Adam Smith. 
It is perhaps not surprising that the judges preferred the (rediscov- 
ered) wisdom of the common law, and in their judgments used the 
rhetoric of Christianity and humanity, rather than that of the market. 

But the perspective of the judges was a more personal. one than 
that, and again it was imposed on their consciousness»by events 
beyond doctrine and beyond general currents of economic theory. 
In sentencing Waddington to a large fine and imprisonment, Grose 
J. argued that the laws against speculation in foodstuff were not an 
unwarranted interference with trade in the light of other facts: “In 
support of the legal freedom of trade [he said] the law has declared, 
and that law has repeatedly been acted upon, that to violate the 
freedom of trade by intercepting commodities on their way to 
market, taking them from the owner by force . . . or obliging them 
to accept a less price than he demands, is a capital offence, for which 
men have forfeited their lives to the law.”** Women too had been 
sentenced to death for food riots, which is what Grose was describ- 
ing, and he and his brethren had pronounced numbers of such 
sentences, some of them carried out, in 1783, 1795, and 1800. If 
freedom of trade had been enforced with such rigour, it seemed 
reasonable that it also should have legal limits to prevent such 
tragedies. Grose and the other judges were conscious that if riots 
could be prevented by prosecuting forestallers and regrators and 
engrossers, fewer rioters would have to hang. Most important of all, 
they were also aware that in the extremely disturbed circumstances 
of 1801, the option of exemplary executions was increasingly fore- 
closed to them because hangings could provoke more riots than they 
prevented. Five years later, when prices had temporarily declined, 
the judges were showing much less hostility to engrossers, and by 
1819, when the post-war depression had caused a great and pro- 
longed fall in agricultural prices (and when France was defeated), it 
was the opinion of the best lawyers that the courts would no longer 
enforce the common law penalties against middlemen in food without 
proof of specific intent to raise prices. 

Waddington and Rusby illustrate the value-breeding, ideological 
functions of the judges, and their sense of the policy requirements 
of the criminal law, as much as their traditionalism or their benev- 
olence. Such policy considerations permeated the administration of 
the criminal law, and, in this instance, perhaps shaped (for a brief 
time) its doctrine. And those considerations rested, in this instance, 
on the consciousness that a radically different view, both of what 
was just and what was law, was held by the labouring poor. In 





4 1 East 143, 163. 
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1800-1801, they demanded that the courts respond to their belief 
that the law of England had been properly embodied in that mass of 
legislation which Parliament had repealed in 1772. Faced with riot, 
distress, and the threat of revolution, the judges responded.” In 
elucidating such cases we must reconstruct not only the doctrinal 
history and the wider intellectual currents of the age, not only the 
class perceptions of the bench and the differences between judges, 
but also the larger histories of actual litigation and wider social 
context. Only then will we illuminate the policy considerations and 
prejudices which are referred to so fleetingly in the reported cases, 
if at all, and be able to judge the relative autonomy of doctrine from 
economic theories, class strategies, and imperatives of government. 

I have been able to use this example because Atiyah’s account of 
contract is so rich in references to wider influences on doctrine, and 
because the food riot has attracted much research. On many other 
points the young disciplines of social and economic history still 
provide little commentary, in part because historians have been so 
ignorant of the chronology of legal change. Conversely, when some 
scholars comé to prove the autonomy (or otherwise) of doctrine i in 
the past, too’ ‘often they have attempted to do so in a peculiarly 
unconvincing way. Detailed and informed work on fine distinctions 
of doctrine is placed against highly schematic, impressionistic vér- 
sions of social, economic, and political “background, ” derived from 
secondary sources which are both dated and general. The: conne¢- 
tions between law and “context” are then remarked—or, more 
commonly, their absence noted, which one sometimes suspects was 
the interest of! the enterprise. But no historian believes that causal 
relations workin such general ways, or that there is any interest in 
trying to show that they do. Without examining the specific mech- 
anisms at the point of decision, and without knowing what the 
predicted, perceived and intended ends of many decisions (perhaps 
at a low level: of consciousness) actually were, nothing has been 
demonstrated. In short, in history there is no “background.” There 
are ohly a host.of forces of different strengths, including the beliefs 
of different social groups, the effects of which must be weighed in 
each case, and in the aggregate over time. | 


IV 


I began with an image of the different perspectives of the lawyer 
and the historian to the legal past, that of the climber and the 
geologist. Their sources and their purposes differ greatly: in the case 


25 The cases were interesting in other ways. Rusby was convicted, but not punished 
because the bench was divided on whether regrating was an indictable offence at common 
law, after hearing arguments on a rule to show cause why judgment should not be arrested. 
Waddington, who was convicted and also punished by fine and imprisonment, was a 
Jacobin. He had been expelled from the Surrey troop of light horse for his radical politics, 
and had attacked Burke in print for slandering the French Revolution. The prosecution 
was begun by other hop-factors, but for the government he was a most convenient target 
for a criminal information for engrossing at a time when food riots against engrossers had 
been tinged with Jacobin slogans. I shall publish a fuller account of the case. 
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of the lawyer, a thin layer (particularly in England) of doctrinal 
materials used for immediately instrumental ends; for the historian, 
all surviving records of litigation, which are being searched for 
temporal and structural patterns of past law. And that is but the 
beginning, as some of my examples will have made clear. For 
historians, there can be no privileged sources, because few questions 
of any wide significance can be answered from materials, such as 
reports of cases, constructed for limited and specific ends.? Social 
historians in particular have taken their remit to be a wide one: 
explaining the beliefs and actions of not only legislators, judges, and 
the police, but of victims of crime, prosecutors, criminals, potential 
criminals, spectators in court, the public who read trial accounts, the 
spectators at executions, the children who lisped the oral tradition 
of criminal and legal folklore. To the lawyer, who asks what possible 
use such an endeavour may be, or even to a legal historian who 
knows how much doctrinal history is yet unwritten, such projects 
may appear to confuse the central with the peripheral, to exemplify 
perverse antiquarianism. Some take the view that what 90 per cent. 
of the population thought about the law, or did with it, is unprob- 
lematic or uninteresting. When those dead men and women are 
invoked, it is as past “public opinion” or “the people,” shades who 
live in limbo, like those other unfortunate souls, the passengers on 
the phantom omnibus which never gets to Clapham. 

I have argued instead that popular beliefs are important to any 
convincing history of past criminal law, even in some of its more 
detailed doctrinal history. Social historians start from an assumption 
that past societies (and present ones) are complex places in which 
apparently unrelated social orders on closer inspection may show a 
remarkable interdependence. The connections may be circuitous, 
but because they are not immediately evident does not mean that 
they are not important. Tracing complex chains of causation, finding 
unsuspected connections, and revealing unspoken (or at least, privi- 
leged) values and decisions, in specific detail, is part of the historian’s 
task. Our approach to the courts and their decisions, and to all those 
involved in the administration of justice is no different, whatever 
our theoretical perspectives. 

Such an approach seems perverse to some lawyers because it 
contradicts their own working premisses. I would reply that those 
premisses subvert historical explanation. At the risk of constructing 
an hypostatised English lawyer who never existed. I want to suggest 
some characteristics of legal scholarship which, if transposed to study 
of the past, would generate histories without depth or process. Our 
lawyer’s handicap can be grouped under two heads: thinking like a 
lawyer, and doing so in England. 





% As Kahn-Freund observed, in a modern instance, “the law reports are the worst 
possible mirror of society. They convey to the beholder a distorted image in which that 
which is marginal appears as typical, and this may be one of the reasons why sometimes the 
judgments of lawyers on social policy are so surprisingly warped and ill-founded” (1970) 33 


M.L.R. 241, 242, 
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By “thinking like a lawyer” I mean certain intellectual habits 
which are purposefully honed in the course of most legal education 
and practice, but which vitiate historical explanation. It is perhaps 
most convenient to list the errors in historical logic that seem likely 
to result from each.” Five stand out; some are more common to the 
arts of advocacy, some to doctrinal analysis i in the library, 

One to which I have made reference already is the fallacy of 
moralism. It is implicit in any unexamined assumption that state law 
inscribed a moral consensus, perhaps imperfect, but roughly the 
same in most social classes for most of the recent past. Yet it is 
instructive to consider why most historians (of at least this century) 
have been wary of using such assumptions to ground explanation. 
They are‘acutely conscious that their own values are highly contin- 
gent on culture and epoch, and are no guide to explaining the past. 
The point is a truism, even if in practice the boundaries between the 
theory one inevitably brings to research, and the personal reactions 
to what one finds, have a common plane. But a corollary is that in 
historical explanation there can be no privileged actors, whose values 
can be assumed, or dismissed, because they do or do nòt: appear to 
coincide with one’s own, or a postulated consensus. 

All this becomes more difficult to remember if the subject is 
crime, and if the social actors are rioters ‘and burglars as well as 
judges and victims. An attempt to explain the values and acts of 
each in equally neutral or sympathetic terms may seem, to a lawyer, 
presumptuous and wrong, because it entails an uncommitted con- 
sideration of,the meanings arid uses of legal institutions. It has been 
argued that for those trained in the law, the legal order becomes 
ideology, that “law, and within it jurisprudence, constitutes ‘a world 
of its own’—which the inquirer who takes legal norms, ds such, as 
object of knowledge, cannot but inhabit and desire to serve.”” The 
assertion is undoubtedly cast in too absolute terms. But when the 
historian who approaches the criminal law as an object of knowledge 
encounters the assumption that because state law is an unqualified 
human good, its victims are self-evidently beneath serious consider- 
ation, he suspects the moralistic fallacy on the grand scale. 

Presentism, the fallacy of working from present concerns to past 
origins, is anathema to historians, but necessarily half the lawyer’s 


7 The most readable exposition remains David Hackett Fischer, Historians’ Fallacies: 
Toward a Logic of Historical Thought (Routledge and Kegan Paul, 1971): working 
historians may differ on the choice of examples, but will agree in most cases on the 
classification, and the perniciousness of each genre. See pp.78-82 (moralistic fallacy), 
135-140 (presentism), 177 (identity), 195-200 (rationalist—or idealist in Fischer’s termin- 
ology), 9-12 (fallacy of false dichotomous questions). To name names on an occasion such 
as this would be invidious rather than gracious, but I have encountered examples of each 
of these in recent accounts of the past written by lawyers. Historians usually commit 
different ones: notably, the genetic fallacy. 

% Tain Stewart, “Sociology in Jurisprudence: the Problem of ‘Law’ as Object of 
Knowledge,” in Bob Fryer, Alan Hunt, Doreen McBarnet and Bert Moorhouse (eds.), 
‘Law, State and Society (Croom Helm, 1981), p.120, emphasis added. 
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method.” Whatever its merits in finding supporting arguments for a 
brief, it has the effect in historical work of writing out of the past 
any developments which did not survive in much the same form into 
the present. Since there is little in human affairs that did so, not 
even sex and hunger, it is disastrous as an intellectual method for 
recovering the past. In search of origins, it tends to find false 
analogies which, when stripped of context, can be made to look like 
their putative descendants. Where the object of knowledge has few 
recognisable descendants, the search does not even begin. Presum- 
ably that may explain (to take one example) why so little has been 
written about the wider effects of the purposeful extinction, through 
parliamentary enclosure Acts, of a great corpus of customary law in 
England over the last three centuries, a change which has changed 
the meaning in England of law itself.” 

The fallacy of identity appears likely to be a particular affliction of 
lawyers looking at history. Training to demonstrate legal conse- 
quences from legal causes entails the necessary assumption that legal 
effects usually have legal causes, or at least that those are the main 
causes worth considering. It is a presumption that must be immensely 
strengthened by the persuasive evidence for some autonomy of law 
and legal culture from wider social forces. But the form of doctrinal 
debate is (to an historian) a pervasive form of mono-causal expla- 
nation, in which the question of autonomy and its degree are not 
even raised because the answer is assumed: new law largely is 
considered in terms of the working-out of implications of old law, 
and awkward cases tend to be dismissed as a residual term, rather 
than explained. Historians are sometimes surprised to see such cases 
(and legislation) smoothly accommodated in accounts in the doctrinal 
tradition. It may make them wonder if the best. efforts of the other 
profession are not often put to reconciling differences which in other 
disciplines would call for explanation rather than reconciliation. 

The assumption of legal autonomy is often closely allied to a 
rationalist view of legal decision-making again conditioned by reli- 
ance on a narrow range of sources. This, like many of the other 
points that occur to an historian about legal reasoning, was one of 
the concerns of the legal realists, but some of their initiatives were 
doomed to inconclusive results. When they tried to analyse contem- 
porary law the attempt was sure to be only marginally successful, 
particularly in studies of judicial decision-making, for two good 
reasons. One (as the reviewer of a recent biography of Frankfurter 





2 J. H. Hexter’s explanation (source distinctions) for “tunnel history” (quoted in Fischer, 
at p.142) is only part of the explanation; when lawyers commit this fallacy it seems equally 
likely to be a result of assumptions of autonomy, the imperatives of advocacy, and the 
interest in policy recommendations (below). 

* But see C. K. Allen, Law in the Making (7th ed., Clarendon Press, 1964), pp.67 et 
seq. and Appendix for the doctrine. What is lacking is the social and economic consequences 
of its application, and the disjunction between custom in popular understanding and 
practice on the one hand, and what the doctrine came to allow on the other. 
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has pointed out) was that they were themselves insiders." Too 
rigorous an application of realist criticism could be construed as 
unseemly, impertinent personal criticism of colleagues with whom 
the rest of their professional lives were spent. More important was 
the fact that they could not read the private papers of their subjects. 
Short of the confessional (and one suspects that some judges i in the 
confessional are as aware of exclusionary rules there as in their 

courtrooms), private correspondence, notably correspondence meant 
to be kept private, is a prime source from which historians (including 
realists) have considered the levels of overt intention, collective 
assumptions, class bias, and professional learning (not necessarily in 
that order) which a bench brings to a case, or an Attorney-General 
brings to a prosecution.” Analysis begins there, since the exercise of 
power is often a profoundly calculated act, and where it is not 
consciously so calculated it is enacted within a medium: of often 
unspoken but nonetheless powerful assumptions. Those assumptions 
include implicit judgments about “proper behaviour” resting on 
class, interest and ethnicity. Such assumptions often remain unex- 
pressed, either because they are unacceptable within the wider 
political culture, or simply in the belief that knowledge i is often best 
kept back from most people for their own good. (It is very easy to 
make that rationalisation if that good is equated with the smooth 
operation of the instruments of government, or the administration 
of justice.)* They are particularly likely to remain unexpressed by 
the bench, as irrelevant to the issue, if the dominant style of legal 
judgments is ‘narrowly formalist, as it has been in this country for 
well over a hundred years. In that case, as Atiyah suggests: to us, we 
may be obliged to watch for instances in which judges “give them- 
selves away” and reveal values, even unconscious influences, which 
help them to! a decision but which are concealed thereafter in the 
language of pure doctrine.” 

Finally, much legal reasoning is dichotomous, which inthistorical 
work can easily lead to false dichotomous questions. It seems a likely 


1 

31 Alan M. Dershowitz, reviewing H. N. Hirsch, The Enigma of Felix Frankfurter (1981) 
in the New York Times February 22, 1981. Karl Llewellyn’s nearest approach was a 
foredoomed attempt in the 1930s to assess the wider influences on judicial decision-making 
by asking some former colleagues, recently appointed to the bench, to keep notes of their 
methods! See Magy nee Karl Llewellyn and the Realist Movement (Weidenfeld and 
Nicolson, 1973), 

2 But it seems ately that for many judges we will be given the kind of materials that 
illuminate the wider sources of doctrine (not that they end scholarly debate about it) of the 
kind connected with Frankfurter’s relationship with Brandeis: see B. A. Murphy, The 
Brandeis-Frankfurter Connection—the Secret Political Activities of Two Supreme Court 
Justices (New York, -1982), and the review by Robert M. Cover, “The Framing of Justice 
Brandeis,” (May 5; 1982) 186 New Republic 17-21. 

3 See Twining, op. cit., p.228, for an incident in which an English judge took Llewellyn 
to task for the more venial sin of advocating a jurisprudence which would expose the “tacit 
assumptions and subtle nuances” in the working relationship of English bench and bar, 
assumptions and' nuances which the judge insisted should remain unerpreeed and 
unexamined. 

4 Patrick Atiyah, The Rise and Fall of Freedom of Contract (Oxford, 1979) pp.374, 660 
et seq. 
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consequence of viewing life in terms of what can be litigated, if not 
in the logic of law itself.” David Hume pointed out that to move 
from arbitration to litigation was to redefine the problem, and the 
solution: | 
“Hence it is, that in references, where the consent of the parties 
leave the referees entire masters of the subject, they commonly 
discover so much equity and justice on both sides, as induces 
them to strike a AN and divide the difference betwixt the . 
parties. Civil judges, who have not this liberty, but are oblig’d 
to give a decisive sentence on some one side, are often at a loss 
how to determine, and are necessitated to proceed on the most 
frivolous reasons in the world. Half rights and obligations, 
which seem so natural in common life, are perfect absurdities 
in their tribunal; for which reason they are often oblig’d to take 
half arguments for whole ones, in order to terminate the affair 
one way or another.”*° 


? 


Shared rights and obligations—“so natural in common life”—have 
found little support in English courts in recent centuries (although 
divided ones, of course, have.) The paradigm of litigation has tended 
to support a strong bias toward an individualist interpretation of 
what are collective interests.” When such conflicts are mediated 
through criminal law, as they often have been in the English past, 
then collective responses can appear, in insufficiently sensitive legal 
accounts, as individual acts of deviation from an already assumed 
social norm. This configuration of the two assumptions of a societal 
consensus and individualist actors, orchestrated in the trial, is also 
a powerful reinforcement (in criminal law) of the moralistic fallacy. 
Moreover, when carried into an analysis of the social significance of 
the criminal law, dichotomous reasoning leads to false questions. 
Was the criminal law a generator of social symbols, or a service 
institution for the prosecution of crime? Did the criminal law 
promote specific class interests or was it used by all social classes? 
Were rules real constraints on judges or were’ they aspects of an 
orchestrated ideology of justice? For the eighteenth century, the 
answer in each case is “both,” and it is that multiplicity which 
constitutes much of the significance of law.*® 

Any scholar from another discipline, particularly those which try 
to view societies in the round, will compile her own list of what 
appear (from such a perspective) to be idiosyncrasies of legal 
reasoning. But I think they will often in the end lead to two central 
tenets: that state law has both matched an unproblematic social 





3 Llewellyn forcefully warned his students in jurisprudence of this point: see Twining, 
op. cit., pp.115, 516. 

* David Hume, A Treatise of Human Nature, ed. L. A. Selby-Bigge (2nd ed., Oxford, 
1978), p.531. Or, more succinctly, “The continuum in which we live funlike law] is not the 
kind of place in which middles can be unambiguously excluded” (Reuben Able, quoted in 
Fischer, p.12, with my addition). 

3 In the Chorley Lecture for 1982, Patrick McAuslan remarked the importance of this 
perspective of the courts in their acquiescence in the attack on collective provision by the 
present Government ((1983) 46 M.L.R. 1, esp. pp.11 et seq.). 

3 Arthur Leff, “Law and” (1978) 87 Yale L.J. 989. 


l 
l 
| 
l 
l 
i 
| 
| 
| 
1 
l 
! 


22 THE MODERN LAW REVIEW [Vol. 47 


consensus and has exhibited a logic largely independent of context, 
particularly that of economic and class interest. We are told that it 
is sensitively autonomous. I suggested earlier that in fact the legit- 
imacy and authority of the criminal law are often inferred from an 
undemonstrated social consensus, and some accounts of |the legal 
past tend to import equally undemonstrated assumptions of auton- 
omy. Robert Gordon has suggested that that is why traditional legal 
scholarship tends to be highly suspicious of history in the sense in 
which historians tout court practice it: that is, of history without a 
prefix, committed to the understanding of the relationships of all 
social belief and practice. Historians propose to test the autonomy 
of the law in precisely the way they test the autonomy of other social 
orders, such’ as religious beliefs, economic organisation, class 
division—by looking purposefully for interrelations, in specific detail, 
in the minds and institutions they jointly form. Gordon argues that 
legal scholarship, at least in America, responds by employing a 
battery of intellectual stratagems to resist any recognition of the 
historical contingency of law. 

But I suggested earlier that if an ahistorical consciousness might 
be an expected result of lawyerly habits of thought, it also, at least 
in this country, has indigenous causes peculiar to England, By that 
I meant two things. 

The first is that the common-law tradition is so broad a part of the 
constitutional and cultural foundations of this country that 'there are 
a host of intimate relations between popular norms and state law, 
and have been for many centuries. At least in the past, the connec- 
tions do not amount to anything like the “autonomous but sensitive” 
criminal law which is often proposed to us. The social history of the 
criminal law shows that the relationship was instead contradictory, 
shot through | with collective values opposed to state law, popular 
celebration of old law which the state was bent on purging, and 
usually a massive avoidance of the state legal apparatus on the 
grounds that‘it was both financially rapacious and unpredictable. 
Nonetheless, when centralised state law is so powerful and $0 visible, 
even in limited contexts, from so early a date in the history of the 
kingdom, it is easy to make a premature identification of:state law 
and popular mores. That kind of oversimplification is less likely 
when English law is found in a context where élite perceptions 
cannot be directly identified with national culture, in law or other 
areas. The extreme case is that of the Third World, where the abrupt 
intrusion of English and other European law has done! much to 
develop paradigms of imposed law and legal pluralism, and a 
sensitivity to the concealed and overt class strategies encapsulated in 
law. But even in countries where the common law inheritance 
bulked much; larger in the foundations of the national culture, the 

39 Robert W. Gordon, ‘ ‘Historicism in Legal Scholarship” (1981) 90 Yale L. J. 1017-1056. 


“ See, for example, the work referred to and presented in The Journal of Legal 
Pluralism. 
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assumption of an identity of state law and social norms is less likely 
than in England to be an immediate one. 

In Canada, the example I know best, encomiums to the tradition 
of English law are a staple of formal occasions, and have been ever 
since underemployed English barristers and solicitors, or refugee 
Loyalist Americans, began reconstructing English criminal law and 
practice in eighteenth-century Nova Scotia or Upper Canada. But in 
Quebec, English criminal law was also the imposition of the English 
conqueror in 1764 (for reasons of state justified in terms of benev- 
olence) on a population which was 96 per cent. French-speaking and 
accustomed to Colbert’s Ordinance of 1670.“ They also learned, as 
Lord Devlin pointed out on another occasion, that it was often the 
“second-rate” and “the blimps” from England who brought the 
common law to the colonies.** More important, when they used 
legal arguments resting on English and Imperial precedents, in the 
cause of self-government, the English response was not congratula- 
tion but repression: charges of sedition, imprisonment without 
recourse to habeas corpus, and within another generation the bloody 
military suppression of an armed populist insurrection in which 
French and Irish nationalist lawyers figured prominently as leaders. 

The Canadian public prosecutorial tradition also exhibits an inter- 
esting mix of traditions, one of them being the Imperial interest in 
maintaining direct colonial rule from London.” The contribution of 
Scots law is probably important here too, and perhaps also Dublin 
Castle’s highly centralised prosecutorial system which (like its police) 
was in Ireland an outcome of the determination of the British state 
to maintain its rule in the face of a greatly rebellious population.” 
If some of its emigrant lawyers probably helped to found a system 
of prosecution in Canada with some similarities, other Irishmen and 
women carried their traditions of resistance with them. Undoubtedly 
the most notorious criminal episode in Canadian history, that of the 
Donnellys, had roots in bloodfeud endemic in those parts of Irish 
society in which the state’s courts were avoided like the plague, and 
perhaps also from the immigrant experience in England, where Irish 
prisoners got short shrift from judges in the eighteenth century, and 
where Irishmen were the most prominent group involved in mutual 
physical violence with the “new” nineteenth-century police. 

The American influence (about which we have, typically, ambi- 
valent feelings) is a conflict of influences. While English law and 
government in Canada for much of the first century after 1776 were 
devoted to extirpating republican and democratic constitutional 


4 Hay, “The Meanings of Criminal Law in Quebec 1764-1774,” in L. A. Knafla (ed.), 
Crime and Justice in Europe and Canada (Wilfred Laurier Press, Waterloo, Ontario, Sai} 

4 Patrick Devlin, supra, note 12. 

8 Hay, “Controlling the English prosecutor” (1983) 21 Osgoode Hall Law Journal 165; 
J. LI. J. Edwards, Ministerial Responsibility for National Security as it Relates to the Offices 
of Prime Minister, Attorney-General and Solicitor-General of Canada (Hull, Quebec, 1980), 
esp. Chaps. 7, 8 and 10. 

“ John McEldowney, “Crown Prosecutions in Nineteenth Century Ireland” 
(forthcoming). 
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heresy whenever it raised its head, and respectable opinion com- 
monly attributed crime to contamination from the same source (and 
sometimes still does), in late years American influence has affected 
our view of civil liberties. Once it was based squarely enough on 
principles within the English tradition (although sometimes'reflecting 
a distinct cultural clash between the working assumptions of French 
and English-speaking justices in the Supreme Court).* But now 
widespread popular views of police and criminal law in Canada owe 
much to the American mass media, and at a legislative level may 
have more than a little to do with our recent enthusiasm for Bills of 
Rights.“ | 

Finally, all students of our Supreme Court and our constitution 
are aware that some very particular (and occasionally, peculiar) 
conceptions of Canadian society, politics, and federalist imperatives 
were to be found in the Judicial Committee of the Privy Council, 
before it ceased to be our final court of appeal in 1949. The 
experience of having a crippled domestic court which was constantly 
bypassed for recourse to a body in London which decided crucial 
constitutional issues, often in a single day and without written briefs, 
is an important constituent of our experience of disjunctions between 
“law” and “society.” 

I have trespassed on your hospitality enough, and [| shall not 
sketch the Amerindian, Scandinavian, German, Italian,.or Douk- 
habour cultural memories which might further condition Canadian 
perceptions. (Nor can I.) But I hope I have said enough to suggest 
why Canadian historians perhaps are less sure than théir English 
counterparts that the criminal law (or other state law) reflects in an 
unproblematic way the wider values in the past society. We are more 
apt to be aware of legal transplants, imposition of law, recourse to 
martial law, and the slow and contradictory way in which English 
law became part of our national culture. The Third World experi- 
ence, while extreme, is not wholly alien to us. But neither am I 
convinced (and this is the point which prompted my excursion into 
chauvinist display) that criminal law in England has always exhibited 
quite so simple a relationship with cultural norms as seems ‘sometimes 
to be supposed by her lawyers. 

One reason is the issue of social class, which has been of central 
interest to social historians. In the New World, social class and race 
and ethnicity have often been powerful reinforcing identities. But 
class divisions (and ethnic and racial ones) have not been unknown 
in England. It seems curious that the subject so rarely has appeared 
(I shall note a few significant exceptions) in the larger scholarship of 
English law, when it is (if an outsider may say so) so striking a 
constituent of everything English from education to health care, 


45 Peter H. Russell, The Supreme Court of Canada as a Bilingual and Bicultural Institution 
(Ottawa, 1969). 
Canadian Bill of Rights (1959); Charter of Rights, Canada Act (1982). 
47 Robert Stevens, Law and Politics: the House of Lords as a Judicial Body (Weidenfeld 
and Nicolson, 1979), 180, 202. 
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from the national sense of humour to the temper of academic life. 
The remarkable reticence among lawyers on the subject may not be 
unrelated to those aspects of legal reasoning which I suggested help 
sustain professional belief in the apolitical autonomy of law and the 
dangerous irrelevance of social inquiry to most legal pursuits. But 
perhaps there are other reasons too, for it was not always thus. A 
scholar in Great Britain could once address his students in juris- 
prudence in the following terms without provoking (as it might in 
the more ideological climate of the early 1980s) loud denunciations 
of bias in education: 
“,.. When... some have great wealth and others nothing, it 
is necessary that the arm of authority should be continuall 
stretched forth, and permanent laws or regulation made whic 
may protect the property of the rich from the inroads of the 
poor .. . Laws and governments may be considered in this and 
in every case as a combination of the rich to oppress the poor, 
and preserve to themselves the inequality of the goods which 
would otherwise be soon destroyed by the attacks of the poor, 
who if not hindered by the government would soon reduce the 
others to an equality with themselves by open violence.” 


This quotation, well known only since 1978, is from Adam Smith’s 
lectures on jurisprudence in the University of Glasgow in the 1750s 
and 1760s. It is his principal characterisation of the state of the law 
in the second, pastoral stage of an evolutionary model of law and 
society. As Peter Stein and others have argued, Smith’s explanation 
of social and legal change, while related to the natural law tradition, 
was based in large part on what he believed was an empirical base 
of observation or informed conjecture about the actions of men and 
women, spontaneous or modified by custom, habit, culture, educa- 
tion, or vested interest.” But at base was economic reality, and, as 
he made clear in this passage—“in this and in every case”—Smith 
was convinced that much of the law of his own society was also “a 
combination of the rich to oppress the poor. . . .” His division of 
society into those two elements was a staple of eighteenth-century 
usage—the poor being the labouring poor, which contemporaries 
estimated to be at least half the population.” The social analysis of 
the larger purposes of law was an equally common element of the 





+8 Adam Smith, Lectures on Jurisprudence, [Glasgow Edition] ed. by R. L. Meek, D. D. 
Raphael, P. G. Stein (Oxford, 1978), p.208 (emphasis added), from the version of 1762-63, 
and quoted in Peter Stein, Legal Evolution. The Story of an Idea (Cambridge, 1980), p.34. 
The passage continues, “The government and laws hinder the poor from ever acquiring the 
wealth by violence which they would otherwise exert on the rich; they tell them they must 
either continue poor or acquire wealth in the same manner as they have done.” In the 
report dated 1766 (at p.404 of the Glasgow Edition and first published in 1896), the point 
is rendered, “Till there be property there can be no government, the very end of which is 
to secure wealth, and to defend-the rich from the poor.” (There is no advice about how to 
become rich.) 

® e.g. Stein, op. cit.; Ronald Meek, Social Science and the Ignoble Savage (Cambridge, 
1976). 

% Compare the words of Lord Kenyon in R. v. Rusby (supra,), the examples quoted in 
Robert Malcolmson, Life and Labour in England 1700-1780 (Hutchinson, 1981), pp.11-19, 
and Smith (above, note 21) Vol. 2, p.715. 
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“philosophical historians” of the Scottish enlightenment. If the 
passage now brings to mind Marx rather than a “sound” British 
tradition, it may be, if I read Stein correctly, that the indigenous 
development of a jurisprudence grounded in social observation and 
analysis of interests and classes was shortlived, at least in part for 
ideological reasons of a kind not entirely unfamiliar to us today. 

For Smith’s observation and his larger approach to law could have 
a different significance in different hands, and in different circum- 
stances. The prime instance was Smith’s disciple, James Millar, who 
took the social and legal theory of the Scottish enlightenment to its 
most advanced point. Although no radical democrat, being an 
advanced Whig was enough, by the 1790s, to ensure that his theories 
would alarm Tories, one of whom once denounced his “democratical 
principles, and that sceptical philosophy which young noblemen and 
gentlemen of legislative rank carried into the world with them from 
his law-class, and . . . displayed with popular zeal, to the no small 
danger of perversion to all those under their influence.””* An analysis 
which distinguished different interests in society, and contested an 
aristocratic hegemony in government (at a point when that influence 
was stronger than any time earlier in the century) was uncomfortable. 
At a time when the ideologues of the status quo fought Jacobinism 
by emphasising the blindness of English law to social division, having 
a “sceptical” law professor do the opposite was deeply disturbing. 

England’s upper-class political culture was profoundly anti-Revo- 
jutionary during the French wars and for decades thereafter, and it 
was in that period that Smith and Millar’s project of historical social 
inquiry in law was abandoned.” If there is a connection, we do not 
yet understand its dimensions. But when an historical school of 
jurisprudence once again became significant in Britain, it was ano- 
dyne in its analysis and conservative in tendency, using history to 
oppose a reform movement identified with Benthamism. Its inspi- 
ration was Savigny, in whose work there is no hint of class, but an 
evocation of law as the spirit of Nation and People. History was 
appealed to in the unspecific and comforting terms which Burke had 
made familiar to Tory English gentlemen, as an argumentum ad 
antiquitam. Savigny’s own work was strongly conditioned by its 
conservative political significance for Germany; it was’ embraced, 
with that of Blackstone and Burke, as the instinctive way to think 
about the history of English law.” | 

I shall take the word of other scholars for the fact that Maine and 
others swallowed that tradition of universalism, and undifferentiated 





5 Alexander Carlyle of Inveresk, quoted in Duncan Forbes, “‘Scientific’ Whiggism: 
Adam Smith and John Millar” (1954) 7 Cambridge Journal 669. 

5 I do not mean to imply that that was the only reason: see for example Meek, esp. 
Chap. 6. 

5 The legal evolutionist corollary that law at a given time meets an undifferentiated 
social need is still pervasive in legal thought, sometimes disguised as a form of functionalism. 
I take it that that is the point of the argument in (e.g.) Alan Watson, Society and Legal 
i (Edinburgh, 1977), although many of his examples are hardly contemporary (Chap. 
1). 
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social wisdom of law, outside any social analysis. (For Maine, classes 
existed perhaps in ancient Rome, but not in England—or, at least, 
the virtual absence of British references in his work made it unnecess- 
ary to consider the issue).°* The great emphasis on the medieval 
period which henceforth characterised legal writing on the history of 
law, and the abandonment of social inquiry in much professional 
history, also helped to disinfest the history of law of a social 
analysis.” Where it survived, it was as subtext. 

An instance was Sir James Fitzjames Stephen. He may hardly be 
taken as a typical English lawyer, which is perhaps why he was also 
the one who wrote the last extensive treatment of the history of 
criminal law in England until the mid-twentieth century.°° He was 
an indefatigable propagandist and controversialist, as well as lawyer, 
historian, and judge. But undoubtedly one thing that attracted him 
to the study of criminal law was his deep interest in the issue of class 
politics in England. He was convinced that man’s innate capacity for 
evil had been dangerously inflamed in the working class. They had 
been absurdly flattered by advanced democratic theorists and cor- 
rupted by irresponsible novelists like Dickens. England, in short, 
faced great danger from an ignorant and levelling democracy, and 
Stephen thought it only a matter of time before the disaster of the 
universal franchise became a reality. In such circumstances the 
criminal law, although so heavy an engine of social ordering that it 
should never be used lightly, was absolutely indispensable. A strong 
and enlightened leadership from men of the higher and professional 
classes (and Stephen undoubtedly saw himself as one such) could be 
expected to use it with care and discretion and, where necessary, 
harsh effectiveness. Criminal law was of political significance, in the 
widest sense. 7 

But Stephen was also writing within the tradition of legal evolu- 
tionism shared by his friend Henry Maine, and probably at its 
height.** There was a marked equivocation in Stephen’s treatment 
of the relationship of the criminal law to wider social norms. On the 
one hand, he argued in defence of legislation for morals that there 
was a general social consensus on the boundaries of good and evil, 
for which the criminal law was (where its standard of proof reached) 
an effective expression: “the ratio ultima of the majority against 
persons who its application assumes to have renounced the common 
bonds which connect men together.” But the highest efficacy of 


% Stein, p.93, and Chaps. 4, 5. It will be clear that I am less confident than Stein that 
everyone now “think(s) it absurd to try to describe legal change in isolation from social and 
economic changes” (p.127). 

5 On the last, see the conelusions of J. C. Wilsher, “Power Follows Property: Social and 
Economic Interpretations in Historical Writing in the Eighteenth Century and Early 
Nineteenth Century” (1983) 16 J. of Social History, w. 3, 7-26. __ 

% Sir Leon Radzinowicz is hardly a typical English lawyer either, but that is another 
story. 

57 See James A. Colaiaco, James Fitzjames Stephen and the Crisis of Victorian Thought 
(Macmillan, 1983), pp.3-4, 12, 35-36, 50-55, and Chap. 7. 

58 Ibid. at p.110. 

9 Quoted ibid. at p.145. 
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the law is not simply that it expresses such moral majoritarian 
sentiments—that it gives effect to predominant opinion, especially 
with respect to the most serious crimes—but that it shapes that 
opinion, and can help create normative majorities, if used with care: 
“Even indifferent or virtuous acts will come to be condemned by the 
moral sentiment of particular times and places, if the law condemns 
them.”® At many points in Stephen’s treatment, tensions of that 
kind, arising largely from the possibility of different class perceptions 
of The Good, lead him to write a more rounded account of the law 
than any doctrinal exposition could be. He emphasised, for instance, 
that prosecution conducted in the form of private litigation also 
immensely strengthened the capacity of the criminal law to teach 
moral lessons in a theatrical setting. To contemporary suggestions 
that the English prosecutorial system was inefficient, he replied that 
that was a necessary price to pay for the legitimacy that the mode of 
prosecution conferred on the criminal law, and on the constitution, 
as a whole. An efficient prosecution in the hands of the'state could 
too easily (even if wrongly) be identified with tyranny. The criminal 
law’s great capacity for obtaining consent to the social order should 
never be sacrificed to lesser goals.” | 

Stephen. shared a belief of many social historians now studying the 
eighteenth and nineteenth century that “the administration of crimi- 
nal justice'is the commonest, the most striking, and the most 
interesting shape, in which the sovereign power of the state manifests 
itself to the great bulk of its subjects.” If that was one aspect of its 
importance, for Stephen there was another: English criminal pro- 
cedure channelled popular passions into safe ends, inculcated virtue, 
and taught a working class ne close to revolution “to regard 
the Government as their friend. . . .”” 


V 

My purpose here, and throughout, should not be misunderstood. 
It is not to say that the Scottish philosophical historians, or Stephen, 
argued that the doctrines and institutions of the criminal law, or all 
law, could ‘be understood only or even primarily in terms of a wider 
social analysis. I have mentioned them for two reasons. The passages 
I have quoted contrast with many nineteenth century (and twentieth 
century) accounts of law which assumed rather than demonstrated 
the substantial identity of law and social consensus, an identification 
which I have suggested may still be one of the larger ' background 
ideas of much traditional legal scholarship, if rarely articulated in 
explicit terms. Secondly, and more important, they may help to 
explain to lawyers the interests of social historians now studying how 
the criminal law worked in that same period (roughly 1760 to 1860). 
Adam Smith and Sir James Fitzjames Stephen were fascinated 

© Stephen, A General View of the Criminal Law of England (1863), PP. 99-100. 

á Colaiaco at pp.87-88. 

€ General View, pp.207, 232-233. 
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observers of their own societies, and they were convinced that the 
criminal law was a central nexus of its class divisions, and helped to 
sustain them. Their expression of that conviction, however foreign 
to the style of much legal scholarship, is abundantly familiar in tone 
to historians examining popular and élite opinion in that period. 
And like Smith and Stephen, when we study the place of the criminal 
law in Hanoverian and early Victorian society in daily life as well as 
opinion, we encounter the issues of class, contested norms, and their 
problematic relationship to the coercive power of an undemocratic 
state. Those issues demand exploration, particularly of a social 
institution which avows that it transcends substantive social 
inequality. 

In this century, Adam Smith’s tradition of social inquiry has been 
resuscitated in some areas of legal scholarship. Journals devoted to 
exploring the law with the tools of social science—the inheritors of 
the realist programme—or from more radical theoretical perspec- 
tives, have established beachheads (I am told) in academic law. But 
I am also told by its practitioners that the enterprise is regarded as 
one of marginal interest by most of their colleagues. Some even 
attribute to it sinister purposes.™ I hope I have explained why social 
historians think an uncommitted exploration of the social functions 
of law to be important. But we too are aware of a degree of wariness 
among the lawyers. In the fable with which I began, there was one 
last warning given to the historian before he went off to tunnel 
through the strata of legal manuscripts. In solemn tones, the lawyer 
gave him formal notice: “Do no environmental damage. We take 
conservation of the Law Mountains very seriously indeed.” 

Douctas Hay* 


& Smith developed his course on jurisprudence in the 1750s, and died in 1790, before 
the French and English Jacobins helped to make philosophical history on object of 
suspicion. Stephen first formulated his principal ideas on the moral educative functions of 
English criminal law (and the importance of historical work) in his General View of the 
Criminal Law (1863). 

“ See Gordon (supra, note 39), and Twining (supra, note 31) at p.228. 

* Associate Professor of Law and History, Osgoode Hall Law School and York 
University (Toronto). 


CONTRACT DOESN’T LIVE HERE ANY MORE? 


“Parliament intended that Industrial Tribunals should provide 
a quick’ and cheap remedy for what it had decided were injustices 
in the employment sphere. The procedure was to be such that 
both employers and employees could present their cases without 
having to go to lawyers for help. Within a few years legalism 
has started to take over. It must be driven back if possible.”* 


In considering any claim for unfair dismissal an Industrial Tribunal’s 
starting point is always section 57(3) of the Employment Protection 
(Consolidation) Act 1978.” “Usually it is the only relevant law for it 
is a simple and comprehensive provision. This is as it should be 
because these are claims which must, by their very: nature, be. 
disposed of simply and quickly, without reference to legalistic 
refinements.”> The section operates in three stages. First the 
employer must show why in fact the employee was dismiissed.* Next 
the employer must show that this reason is a substantial reason of a 
kind such as to justify dismissal of an employee holding the position 
which that employee held”; this, the present Master of the Rolls has 
warned, is not “an exercise in elaborate legal classification.” The 
final stage requires the Tribunal to be satisfied that, “in the circum- 
stances and having regard to equity and the substantial merits of the 
case,” the employer acted reasonably in treating this’ reason as a 
sufficient reason for dismissing the employee.’ Here the Tribunal 
“has to look at the question in the round and without regard to a 
lawyer’s technicalities.” It has to look at it “in an employment and 
industrial relations context and not in the context of the Temple and 
Chancery Lane.”® ! 

The purpose of this article is to examine how it is, that while it 
should be rare for any decision of an Industrial Tribunal under 
section 57(3) to give rise to any question of law, Parliament has 
allowed, to misquote Winn L.J., “academic discussion as to the 
operation in certain circumstances, of the law of contract, of repu- 
diation and acceptance, and acceptance of offers, novations and 





1 Per Lawton L.J., Clay Cross (Quarry Services) Ltd. v. Fletcher [1979] I.C.R. 1, 8. 
Cited with approval by Dunn L.J. in Methven v. Cow Industrial Polymers Ltd. [1980] 
I.C.R. 463, 470. 

2 Hereafter referred to as the 1978 Act. In Northern Ireland, Industrial Relations 
(Northern Ireland) Order 1976, art. 22(10), hereafter referred to as the No. 1 Order. 

3 Per Donaldson L.J., Union of Construction and Allied Trades and Technicians v. Brain 
[1981] I.C.R. 542, 549. 

4 The 1978 Act does not concern itself with possible justifications which occur to the 
employer subsequent to the dismissal, see W. Devis and Sons Ltd. v. Atkins [1977] A.C. 
931. 

5 $.57(2), e.g. capability, conduct, qualifications. 

6 U.C.T.A.T. v. Brain [1981] I.C.R. 542, 549. 

7 Industrial Tribunals are not to substitute their opinion for that of management. They 
can only intervene where no reasonable management could have reached such a decision, 
because it was outside the range of responses which reasonable management would have 
made, see British Leyland (U.K.) Ltd. v. Swift [1981] I.R.L.R. 91 (C.A.). 

8 Per Donaldson L.J., U.C.T.A.T. v. Brain [1981] I.C.R. 542, 550. 


30 


Jan. 1984] CONTRACT DOESN’T LIVE HERE ANY MORE? 31 


counter offers . . . to produce waste of time and energy.”? In W. E. 
Cox Toner (International) Ltd. v. Crook, for example, the Indus- 
trial Tribunal were required to consider whether the conduct of the 
employer amounted to a repudiatory breach of contract and whether 
the conduct of the employee was an affirmation. It is not surprising 
that the Employment Appeal Tribunal (E.A.T.) held. that the 
Industrial Tribunal had misdirected themselves in law.'! That some 
legal argument will appear in the course of proceedings is inevitable, 
but a major reason for the domination of concepts drawn from the 
law of contract is that the statutory definition of dismissal focuses, 
not on termination of employment, but on termination of the contract 
of employment.” 

Section 55(2) provides that an employee shall be treated as 

dismissed where— 

(a) the contract under which he is employed by the employer is 
terminated by the employer, whether it is so terminated by 
notice or without notice, or 

(b) where under that contract he is employed for a fixed term, 
that term expires without being renewed under the same 
contract, or 

(c) the employee terminates that contract with or without notice, 
in circumstances such that he is entitled to terminate it without 
notice by reason of the employer’s conduct. 

This threefold definition of dismissal is founded on the assumption 
that the question of how a contract of employment may be termi- 
nated at common law is clear and settled. This assumption is 
questionable." At common law the right of the employer to termi- 
nate the contract and the method by which this might be done 
depended on the terms of the contract. If the contract were silent on 
those matters then terms entitling the employer to terminate upon 
giving reasonable notice and summarily for cause would be implied. 
No procedural requirements, such as a hearing, were implied. 





>° Marriott v. Oxford and District Co-operative Society (No. 2) [1970] 1 Q.B. 186, 193. 

10 [1981] I.C.R. 823. 

'' Browne-Wilkinson J. said, at 828, that “it was accepted by both sides, and we think 
rightly, that the general principles of the law of contract apply to this case, subject to such 
modifications as are appropriate to take account of the factors which distinguish contracts 
of employment from other contracts.” The Court of Appeal has recently warned however, 
in Woods v. W. M. Car Services (Peterborough) Ltd. [1982] I.C.R. 693, that when an 
Industrial Tribunal makes a finding on repudiatory breach then—so long as they direct 
themselves properly in law—their finding is a finding of fact. This is important because 
appeals lie only to the Employment Appeal Tribunal on questions of law, see s.136(1) of 
the 1978 Act; nevertheless an Industrial Tribunal may misdirect itself in law or misunder- 
stand the law, or misapply the law. As to what conduct may constitute repudiation in an 
employment context see Adams v. Charles Zub Associates Ltd. [1978] I.R.L.R. 551, 
Longman v. Federal Business Development (1982) 131 D.L.R.(3d) 533, Beckett v. British 
Broadcasting Corporation [1983] I.R.L.R. 44. 

See Bercusson, The Employment Protection (Consolidation) Act 1978: Current Law 
Statutes Reprint General note 44/55; Elias “Unravelling the Concept of Dismissal” (1978) 
7 1.L.J. 16 and 100; Davidson “Termination and the Gap between Contract and Employ- 
ment” (1980) 31 N.I.L.Q. 339. 

13 See McMullen, “A Synthesis of the Mode of Termination of Contracts of Employment” 
(1982) 41 Cam.L.J. 110. 
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“As the law implied into a contract of service the proper 
grounds for tara dismissal, every servant so dismissed had 
a possible claim for breach of contract because of his dismissal. 
Accordingly, the grounds for his employer’s action had to be 
disclosed and to be judged by the court which heard the claim. 
There was therefore no need for the application of the audi 
alteram partem rule since the nature of the proceedings and the 
court itself guaranteed this.” 


The dismissal, even if wrongful, was regarded as being effective to 
terminate the contract’ and definition (a) reflects this. The 
employee, as distinct from an office holder, was denied the option 
of refusing to accept the dismissal and insisting that the contract was 
still in being. The employee was restricted to a claim for damages 
for breach of contract and would receive, subject to the duty to 
mitigate, only the wages he/she would have received if due notice 
had been given. 

It is now settled however, following the decision of the House of 
Lords in Photo Production Ltd. v. Securicor Transport Ltd.,‘° that 
the termination of contracts in general is governed by what has been 
dubbed the elective theory.” A contract is not determined ipso facto 
by a repudiatory breach, only by the acceptance of the breach.” 
Unless a wrongful dismissal is treated differently to other repudiatory 
breaches by the employer the elective theory would have it that 
the contract of employment is terminated by the employee when the 
repudiatory breach of the employer in wrongfully dismissing the 
employee is accepted. A wrongful dismissal would therefore fall into 
definition (c). Conversely, where the employee resigns without 
giving notice this will fall into definition (a) since the contract will be 
terminated by the employer when the employee’s repudiatory breach 
is accepted.” The basis on which the statutory definition of dismissal 
rests is thus turned completely on its head; unless of course a 
wrongful ; dismissal is treated differently to other repudiatory 
breaches. 

Salmon L.J. has suggested that while a wrongful dismissal does 
not, as a matter of law, terminate the contract, “in practice it does.” 
His analysis was that, under the contract of employment, the 
employee was entitled to be paid in return for services rendered. If 
the employer refused to employ an employee, the employee was not 
entitled to be paid because he had not worked. The only remedy 
was for a claim for damages “for being wrongfully prevented from 


14 Per O'Higgins C.J., Garvey v. Ireland [1981] I.R. 75, 91. 

15 See inter alia Sanders v. Ernest A. Neale Ltd. [1974] I.C.R. 565, Gannon v. J. C. Firth 
Ltd. [1976] I.R.L.R. 415, I.P.C. Business Press Ltd. v. Gray [1977] I.C.R. 858, M. S. Rose 
(Heating) Ltd. v. Edginton [1977] I.C.R. 844. 

16 [1980] A.C. 827, noted by Nicol and Rawlings (1980) 43 M.L.R. 569. 

17 By Elias. | 

18 “An unaccepted repudiation is a thing writ in water and of no value to anybody .. .” 
per Asquith L.J., Howard v. Pickford Tool Co. Ltd. [1951] 1 K.B. 417, 421. See also 
Automatic Fire Sprinklers Pty. Ltd. v. Watson (1946) 72 C.L.R. 435, 451. 

19 This is considered in more detail! below. 
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earning his remuneration”, and like everyone else the employee 
would be under a duty to take reasonable steps to mitigate the loss 
suffered. Salmon L.J. therefore concluded: 


“I doubt whether in law a contract of service can be unilaterally 
determined by the master’s breach. Perhaps the servant could 
sit still whilst the contract ran its course with the knowledge 
that the contract was still alive in law. But in practice this 
knowledge could be of little comfort to him because he would 
be failing to take reasonable steps to minimise his loss—and 
since a claim for damages is his only money remedy, he would 
be prejudicing that claim by doing nothing. Accordingly he 
would as a rule be far better off to treat his contract as if it were 
at an end, and this is usually what happens.” 


Nevertheless it still follows that it is the employee who terminates 
the contract in such circumstances. 

Shaw L.J. has taken a more pragmatic approach. In Gunton v. 
Richmond upon Thames London Borough Councif he said that in 
the sphere of employment the basic exposition of the law of contracts 
was not easy to reconcile with the realities of life. He described a 
dismissal as a “total repudiation” which was 

“at once destructive of the contractual relationship. . . . I cannot 
see how the undertaking to employ . . . and the undertaking to 
serve . . . can survive an out-and-out dismissal by the employer 
or a complete and intended withdrawal of his service by the 
employee. ... Therefore . . . there can be no logical justifica- 
tion for the proposition that a contract of service survives a total 
repudiation by one side or the other. If the only real redress is 
damages, how can its measure or scope be affected according to 
whether the contract is regarded as still subsisting or is at an 
end. To preserve the bare contractual relationship is an empty 
formality.” 


But Gunton itself demonstrates how the preservation of the “bare 
contractual relationship” is not necessarily “an empty formality.” 
Provisions relating to a disciplinary procedure had been incorpor- 
ated into Mr. Gunton’s contract of employment” and the majority 
of the Court of Appeal (Buckley and Brightman L.JJ.) held that this 
disabled the council from dismissing him on disciplinary grounds 
until.the procedure had been carried out. Here the terms of the 
contract caused the injured party to want to keep the contract alive. 
If the employee is contractually entitled to go through a disciplinary 
procedure before being dismissed the employer would “benefit” if it 
were held that the contract was automatically terminated despite the 
employer’s failure to utilise the procedure; at the very least the 


2 Decro-Wall International S.A. v. Practitioners in Marketing Ltd: [1971] 1 W.L.R. 361, 
369-370. 

41 [1980] I.C.R. 755. 

2 At pp.762-763. 

* His contract of employment was subject to the National Conditions of Service for 
Local Authorities which included a disciplinary code entitled “Regulations as to Staff 
Discipline.” 
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damages should include not only the wages the employee would 
have received if he had been given notice, but also the wages he 
should have received whilst the disciplinary procedure was being. 
utilised. Indeed it now seems clear, following R. v. B.B.C., ex parte 
Lavelle“ that an employee will be able to secure an injunction 
restraining the dismissal until the disputes procedure has been 
followed. If contractual obligations on the employee to respect trade 
secrets or not to compete” survive repudiation then there is no 
reason why contractual obligations on the employer to provide 
grievance or disputes procedures should not survive also. 

Buckley L.J., in Gunton, could see no reason in principle why the 
general contractual rule as to repudiation, and the need for accept- 
ance, should operate differently in the case of contracts of employ- 
ment. He was of the opinion that a wrongful dismissal did not put 
an immediate end to the contract of employment; it was determined 
only when the repudiation was accepted by the employee. But he 
went on to say that a contract of employment had “certain special 
features,” a consequence of which was that, in the absence of special 
circumstances, the court should “easily infer” that the injured party 
had accepted the repudiation.” Implicit in his judgment is the 
understanding that, whilst a wrongful dismissal may end the employ- 
ment relationship, it does not terminate the contract of employment. 

Buckley L.J.’s concluding dicta indicate that he was alive to the 
practical, as well as the theoretical, consequences of holding that a 
wrongful dismissal is not effective in law to terminate the contract. 
There are many employees whose right to remuneration is not 
dependent on the actual condition of service and many of these may 
be employees affected by the statutory maxima for unfair dismissal 
compensation. 27 If the contract remains in existence and the 
employee is ready and willing to provide services then the employee 
could bring an action in debt, or for an account of salary, no duty 
to mitigate arising. The lack of actual rendition of service would 
present no problem as it would be the wrongful act of the employer 
which prevented this.”* 


% [1983] 1 W.L.R. 23; see also Jones v. Lee [1980] I.C.R. 310. 

3 As in Thomas Marshall (Exports) Ltd. v. Guinle [1979] Ch. 227. See also William 
Robinson and Co. Ltd. v. Heller |1892] 2 Ch. 451. Docksey has argued, in “Status Duties 
in Employment” (Chap. 18 of Fundamental Duties, ed. Lasok et al., 1980), that despite the 
wrongful determination the courts are anxious to preserve “status obligations,” such as 
confidentiality and loyalty, flowing from the employment relationship. 

% At p.772. 

X As from February 1, 1983, these are (in cases not concerning dismissal for reasons 
relating to union membership governed by E.P.C.A., ss.58 and 59(a)) a basic award £4,200; 
compensatory award £7,500; and special award (where applicable) £3,640 or £7,280 in cases 
of dismissal which are also unlawful discrimination. 

2 In Afton v. Film Studios of Ireland Ltd., an unreported judgment of the Irish High 
Court delivered July 12, 1971, the plaintiff had been appointed managing director of the 
defendant company on January 6, 1967, but the company refused to allow him to perform 
his duties. He endeavoured to be allowed to take up his position but in March 1969 he 
started looking for another job. “From that date he clearly treated the contract as at an 
end by reason of the breach thereof by the defendants” and Pringle J. held that he was 
entitled to claim arrears of salary, commission and expenses from January 7, 1967 to March 
15, 1969, and from the latter date his claim was for damages for breach of contract. The 
total award was £24,450 of which £10,850 represented arrears of salary. 
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There are other practical reasons why an employee might wish to 
keep the contract alive. Savage v. Sainsbury Ltd.” is illustrative in 
this respect. Furthermore, the decision of the Court of Appeal in 
this case appears directly to contradict Gunton. Here the claimant 
commenced employment on October 3, 1977, and was summarily 
dismissed on either February 21 or 24, 1978. He invoked the 
domestic appeals procedure available under his contract of employ- 
ment, which contained provisions for an informal oral warning, a 
formal written warning and a final written warning, followed by 
dismissal. In cases of gross misconduct the employee could either be 
suspended on full pay, pending a decision of the “Divisional Direc- 
tor” and the “Divisional Personnel Manager” to dismiss, or be 
instantly dismissed. There were also provisions for an appeal against 
dismissal. Paragraph 4(5) provided that: 

“Pending the decision of an appeal to a Director against 
dismissal, the employee will be suspended without pay, but if 
reinstated, will receive full back pay for the period of 
suspension.” 


Mr. Savage’s appeal against his summary dismissal was heard on 
May 30, 1977, and he was told, two days later, that his appeal had 
been rejected. He then claimed that he had been unfairly dismissed. 
The company resisted the claim on the ground, inter alia, that the 
Tribunal lacked jurisdiction because the statutory 26-week qualifying 
period had not elapsed. The claimant argued that the effect of 
paragraph 4(5) was that his employment continued until notification 
of the dismissal of the appeal. 

The Tribunal were satisfied that the claimant had made out a good 
case for being permitted to proceed with his application, but the 
company’s appeal was allowed by the E.A.T.; and the Court of 
Appeal unanimously stated that it was impossible to fault the 
reasoning of Slynn J., who had said that: 

“when a notice of immediate dismissal is given, the dismissal 
takes immediate effect. The provisions of the contract as to the 
appeal procedure continue to apiy. If an appeal is entered then 
the dismissed employee is to be treated as being ‘suspended’ 
without pay during the determination of his appeal, in the sense 
that if the appeal is successful then he is reinstated and he will 
receive full back pay for the period of his suspension. If the 
appeal is not successful and it is decided that the original 
decision of instant dismissal was right and is affirmed, then the 
dismissal takes effect on the original date.”?? 


It is clear from the decision of the Court of Appeal that there was 
a total endorsement of the view that when an employee was 
dismissed the contract of employment was at an end. The contract 
was only “saved” if the appeal succeeded because the employee 
would then be reinstated with full back pay, but 


7 [1981] I.C.R. 1. 
% [1979] I.C.R. 96, 102. 
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“if the Yee fails then the inevitable result is that the sa wos 
is not only deprived of his right to, work as from [the date of 
dismissal] but also of his right to remuneration from that date. 
If he has no right to work after [the date of dismissal] and no 
right to be paid, the contract of employment must have been 
determined as from [that date].”* 


The passage from the E.A.T. decision which was cited with approval, 
Clearly states however that the contract remained in existence, if 
only for the limited purpose of Mr. Savage exercising his right of 
appeal under it.” 

An Industrial Tribunal’s jurisdiction to hear a claim of unfair 
dismissal depends, inter alia, on there being a dismissal. The statutory 
definition of dismissal requires them to ask “who terminated the 
contract?” If the employer has terminated there is a dismissal. If the 
employee has terminated there is only a dismissal if the case comes 
within the terms of section 55(2)(a}—where the employee termi- 
nates, with or without notice, in circumstances “such that he is 
entitled to terminate it without notice by reason of the employer’s 
conduct.”*? If the contract has been terminated by the employee in 
circumstances such that he was not entitled to terminate, or because 
the contract has been discharged by operation of law, or because the 
contract has been terminated by agreement between the employer 
and employee, there will be no dismissal and the Tribunal will not 
have jurisdiction to hear the case. Skilful use of doctrines such as 
repudiation, frustration and consensual termination frustrates the 
purpose of the legislation and enables wide categories of “termina- 
tions of, employment” to be excluded from the scrutiny of the 
Industrial Tribunals. 


REPUDIATION 


If an employee terminates the contract in circumstances such that he 
is not entitled to, there has been no dismissal within the terms of the 
statute. Realisation of this led counsel for defendant employers to 
argue that, where an employee had been dismissed for what 
amounted to “repudiatory conduct” on his part, the act of dismissal 


31 [1981] I.C.R. 1, 7. 

2 See High v. British Railways Board [1979] I.R.L.R. 52. 

3 The question of whether an employee is so entitled is “a narrow legalistic one”; per 
Lord Denning M.R., Western Excavating (E.C.C.) Ltd. v. Sharp [1978] I.C.R. 221. An 
employee’s entitlement to claim that he/she has been “constructively dismissed” is limited 
to cases of repudiation or fundamental breach of contract by the employer, where “the 
employer has so conducted himself as to show that he does not intend to be bound by the 
contract of employment”; per Bristow J., Wetherall (Bond St. W.1.) Ltd. v. Lynn [1978] 
I.C.R. 205, 211. It does not extend to cases where the employer’s conduct is only 
“unreasonable” or amounted to a breach less than repudiatory. See Spafax Ltd. v. Harrison 
[1980] I.R.L.R. 442, Adams v. Charles Zub Associates Ltd. [1978] I.R.L.R. 551. It is 
interesting to note that the Irish legislature has expressly opted for a wider test. Section 
1(b) of the Unfair Dismissals Act 1977 provides that dismissal means 

“the termination by the employee of his contract of employment with his employer in 
circumstances in which, because of the conduct of the employer, the employee was or 
would have been entitled, or it was or would have been reasonable for the employee 
to terminate the contract of employment.” 
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was no more than the election by the employer to treat the contract 
as discharged, and that in these circumstances it was the employee 
who terminated the contract. An early example of this was Johns 
and Bloomfield v. Trust Houses Forte Ltd.** Bloomfield had been 
dismissed for calling a staff meeting during working hours, despite 
express instructions to the contrary. An Industrial Tribunal held that 
this was wilful disobedience of a reasonable and lawful order so as 
to amount to a repudiation by him of his contract of employment. 
Counsel for the claimants then conceded that repudiation by an 
employee terminated a contract of employment. Bloomfield there- 
fore was held not to have been dismissed in law. He had, in effect, 
dismissed himself. Subsequent cases, such as Trust Houses Forte 
Ltd. v. Murphy,” appeared. to endorse this view although the 
E.A.T., in that case, held that the employee’s conduct did not 
amount to repudiation. 

The obvious result of this approach would be that large categories 
of decisions to dismiss would be excluded from the scrutiny of the 
Industrial Tribunals. Yet, despite the possibility of a wholesale 
evasion of the statutory provisions, the concept of “self dismissal” 
was endorsed by Talbot J. in Kallinos v. London Electric Wire Co. 
Ltd.” Here the claimant was discovered asleep at a time when he 
was supposed to be on duty. Consequently he was informed that he 
could not be allowed to continue in his present job, although he was 
offered a less senior position with the defendant company. He 
refused this offer of alternative employment and then claimed that 
he had been unfairly dismissed. An Industrial Tribunal held that it 
had no jurisdiction to consider his claim as he had not been 
dismissed. His misconduct amounted to a “fundamental breach 
which brought the contract to an end.” The analysis that the contract 
of employment had been terminated by the employee, and not the 
employer, was accepted by the E.A.T. Talbot J. stated that “he who 
repudiates the contract terminates it.” He was unable to accept 
the proposition that where there was a fundamental breach by the 
employee and acceptance of that breach by the employer it was the 
employer who terminated the contract.”” 

Differently constituted E.A.T.s subsequently disagreed with this 
approach. In Rasool v. Hepworth Pipe Co. Ltd. (No. 1),® a 
T.G.W.U. shop steward had called a mass meeting of all employees, 
despite having been refused permission by management. Notices 
were issued stating that anyone who should normally be working, 
but who attended the mass meeting, would be in breach of their 
contract of employment and “dealt with accordingly.” Mr. Rasool 
attended the meeting and received a note the next day which read, 
“We confirm that, in view of the fact that you have broken your 





4 [1975] LR.L.R. 36. 

3 [1977] ILR.L.R. 186. 

% 11980] I.R.L.R. 11, noted Thomson (1980) 96 L.Q.R. 326. 

7 See also Smith v. Avana Bakeries Ltd. [1979] I.R.L.R. 423. 


38 [1980] I.C.R. 494, noted Morris (1980) 9 I.L.J. 188. 
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contract of employment with the company by attending an un- 
authorised meeting during working hours, you have automatically 
terminated your employment.” Mr. Rasool claimed that he had been 
unfairly dismissed and the Industrial Tribunal were invited by 
counsel for the defendant company to say that there had been no 
dismissal as it was the claimant who terminated the contract. By 
attending ‘the meeting, he had repudiated his contract of 
employment. 

A majority of the Industrial Tribunal accepted this submission. 
On appeal to the E.A.T., Waterhouse J. agreed that the conduct of 
the claimant showed an intention not to be bound by his contract of 
employment and that he was therefore “in breach of his contract in 
respect of such importance as to amount to a repudiation.” He 
referred with approval to dicta of Lord Evershed M.R. in Laws v. 
London Chronicle (Indicator) Newspapers Ltd.” and Harman L.J. 
in Pepper v. Webb® to the effect that wilful disobedience of a lawful 
and reasonable order showed “a complete disregard of a condition 
essential to the contract of service.” He could not accept however 
that “when an employer elected to treat an employee’s repudiation 
of the contract as discharging the employer from further performance 
of the contract” it was necessarily the employee who terminated the 
contract. He said that it followed from the decision of the Court of 
Appeal in Western Excavating Ltd. v. Sharp*' that the word “ter- 
minated”, in what is now section 55(2)(c), referred to the election 
by the employee to treat the contract as discharged because of the 
employer’s fundamental breach. “Terminated” in subparagraph (a) 
included the election by an employer and the election, as opposed 
to the repudiation, terminated the contract. He approved the follow- 
ing dicta of Slynn J. from Fisher v. York Trailer Co. Ltd.®; 


“It seems to us that where what is being relied upon by an 
employer, or an employee, is not a resignation or a dismissal 
but conduct which is said to be a fundamental breach of the 
contract and where the party said to have been in breach has 
not' indicated that he considers the contract to be at an end, 
then the occurrence of a fundamental breach (if such it be) does 
not itself determine the contract. The contract is determined 
when the fundamental breach is accepted.” 


The approach of Waterhouse J. is in accord both with established 
law and the policy of the legislation. As Waterhouse J. himself 
pointed out: “it would be unfortunate if the impact of the unfair 
dismissal legislation were to depend...on the whim of the 
employer (with or without legal advice) in deciding how to respond 
to a fundamental breach.” More importantly it could not have 


39 


1959} 1 W.L.R. 698. 
© 11969] 1 W.L.R. 514. 
4 [1978] I.C.R. 221. 

2 11979] I.C.R. 834. 


43 At p.507. This approach was applied in Terinex v. d’Angelo [1981] I.C.R. 12. 
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been Parliament’s intention to exclude such a potentially large 
category of terminations from the scrutiny of Industrial Tribunals. 

His approach has also been endorsed in London Transport Execu- 
tive v. Clarke.“ Templeman L.J., with whom Dunn L.J. agreed, 
observed that serious complications arose if there was “grafted on to 
the old common law rule, that a repudiated contract is only termi- 
nated by acceptance, an exception in the case of contracts of 
employment.” He went on to stress that any such exception was 
“contrary to principle, unsupported by authority binding on this 
court, and undesirable in practice.” Dunn L.J. commented that 
previous E.A.T. decisions” to the effect that the contract of employ- 
ment was terminated by the repudiation of the employee were 
wrongly decided “and cannot be regarded as good law.” 

The decision does not wholly clarify the position because the 
majority were dealing with a case of acceptance by the employer of 
a “repudiation by a worker who wishes to continue his employment 
notwithstanding his repudiatory conduct... .”. 

Lord Denning in his dissenting judgment referred to the case 
where the employee “just walks off and gets another job” and said 
that “it would be a breach which discharged the contract of employ- 
ment without any need for acceptance.” So if the employee disliked 
the new job and came back after a few days the employer would be 
entitled to say “You gave up your job here. I cannot have you back 
now.” 

In such a situation would an Industrial Tribunal have jurisdiction 
to consider whether the employer, having regard to equity and the 
substantial merits of the case, acted reasonably in treating the 
repudiatory conduct as sufficient reason for accepting the repudiation 
and thus determining the contract? Or, in Lord Denning’s words, 
would the “misconduct” of the employee be considered so “com- 
pletely inconsistent with the continued existence of the contract of 
employment” that the “ordinary members of the Tribunal would say 
of him ‘he sacked himself.’”? 

If Lord Denning is correct then it would appear that some of the 
self-dismissal cases might well have been correct on their facts, and 
that there is still some room for the concept of “constructive 
resignation.” It would appear to follow inexorably from Photo 
Productions however that when an employee commits a fundamental 
breach, such as walking out of his job, and the employer accepts the 
repudiation, which may take the form of a formal letter or refusal 
to allow the employee to resume working, it is the employer who 
terminates. Similarly when the employer commits a fundamental 
breach and the employee elects to treat it as grounds for resignation, 
it is the employee who terminates; but statute deems him to have 





“ [1981] I.C.R. 355, noted Thomson (1981) 97 L.Q.R. 355. 
S At p.368. 
“© Such as Gannon v. J. C. Firth Ltd. [1976] 1.R.L.R. 415 and Kallinos v. London 
Electric Wire Ltd. [1980] I.R.L.R. 11. 
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been dismissed. Constructive dismissal is a “creature of statute”, it 
only arises because statute says so—although it has been said that 
“if there were no law of constructive dismissal it would be necessary 
to invent one.”*” Consequently, “constructive resignation” or “self 
dismissal” cannot arise as there is no comparable statutory provision 
that, if an employee commits a fundamental breach and the employer 
elects to treat the contract as discharged, there is no dismissal. There 
will be, and while it will invariably be held to be fair, the Industrial 
Tribunal will still have jurisdiction. 

This prompts then the question, already adverted to, whether the 
Tribunals are correct in holding that they do not have jurisdiction 
when the employee resigns, not having been “constructively dis- 
missed.” What happens when an employee resigns and subsequently 
changes his mind but the employer refuses to allow the employee to 
resume employment? Surely the contract is terminated when the 
employer accepts the resignation? The Court of Appeal have held 
however, in Sothern v. Franks Charlesly & Co.,* that where an 
employee'unambiguously resigns, it would be “an abuse of language” 
to describe as a dismissal either the passive acceptance of the 
decision or the giving effect to the decision: “To accept a resignation 
is not to dismiss.” Mrs. Sothern who, at an “acrimonious meeting” 
with her employer, said “I am resigning” and subsequently changed 
her mind and returned to work the next day, was thus unable to 
challenge her employer’s decision not to continue her employment 
after her notice of resignation “ran out.” The Court of Appeal held 
that it was she who terminated the contract of employment. Abuse 
of language it may be but the decision in this case demonstrates 
again the confusion and uncertainty in the Court of Appeal as to the 
relevance of standard principles of the law of contract. 


CONSENSUAL TERMINATION OF EMPLOYMENT 


A variation of the automatic termination argument was the ploy of 
drafting works rules to the effect that “drunkenness whilst on 
company property automatically terminates the contract” or “the 
contract of employment will automatically terminate if you are more 
than five minutes late for work,” and attempting to incorporate them 
into the contract of employment by requiring that employees sign a 
document indicating that they understood the rules and agreed to 
them. This was a development that could be said to have sprung 
from the decision of the E.A.T. in British Leyland (U.K.) Ltd. v. 
Ashraf. 


47 Davies and Freedland, Labour Law: Text and Materials (1980), p.337. 

48 As in London Transport Executive v. stele I.C.R. 355. See also Kilner Brown 
J. in Norris v. Southampton Council [1982] FC.R. 177, 181. 

ne JIR I.R.L.R. 278. See also Martin v. MBS Fastenings (Glynwed) Distribution Ltd. 





1983] I.R.L.R. 198, and more importantly Barclay v. City of Glasgow District Council 
1983] I.R.L.R. 313. 
© [1978] I.C.R. 979. 
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The claimant, who wished to visit his sick mother, requested and 
was given five weeks’ unpaid leave. Before leaving he signed a 
document which stated: 

“It has been agreed that in your circumstances such a [discre- 
tionary] leave of absence can be granted but you must clearly 
understand that no further extension will be considered. This 
has been explained to you and you have agreed to return to 
work on 21 February 1977. If you fail to do this your contract 
of employment will terminate on that date.” 


Mr. Ashraf failed to return on the 21st because he himself had fallen 
sick, and the employers treated his contract as having terminated on 
that date. His claim for unfair dismissal was rejected on the ground 
that he had not been dismissed—the contract of employment had 
come to an end in accordance with the agreement. 

Even prior to Ashraf, Industrial Tribunals had run into difficulties 
with the concept of consensual termination, as is illustrated by 
Steadman v. Halsales Ltd.’ The plaintiff was due to be made 
redundant, and his employers told him that they knew of another 
company that would employ him. The plaintiff “sensibly” agreed 
that it would be “a good idea” if his employment was terminated to 
enable him to move immediately to that company. An Industrial 
Tribunal held that there had been no dismissal: 

“if two parties agree that it would be in their best interests to 
part company and for the employee to take up employment 
with someone else, and that is done, this may be termed a 
separation . . . but it is not a dismissal.”°” 


The fact that an employee is only too willing to be dismissed does 
not turn what would otherwise be a unilateral act of dismissal by the 
employer into a parting of the ways by mutual consent. As Griffiths 
J. has pointed out,” “it is to be hoped that in the large majority of 
cases where a person is made redundant it will be effected after 
discussion and where both parties are in agreement that this is the 
best course to take.”°* It could not seriously be suggested that where 
an employee agrees to volunteer to be made redundant, this involves 
termination of the contract by mutual agreement, rather than ter- 
mination by the employer. 

Phillips J. justified the decision in Ashraf by saying that situations 
of the kind involved presented employers with the problem of 
“orderly management” in having employees away on leave and not 
returning on the specified date, claiming that they were sick and 
producing (or not) medical certificates. He felt that once “leeway” 
was given everybody would be taking a couple of extra days’ holiday: 

“At first sight it does not sound much of a problem. It might be 
said “Well all you have to do is to see why the employee does 





5! (1967) 2 L.T.R. 77. 

2 At p.78. 

53 In Burton, Allton and Johnson Ltd. v. Peek [1975] 1.C.R. 193, 198. 

* Note the provisions of Part IV of the 1978 Act and Articles 49-57 of the No. 1 Order 
which provide for consultation with trade unions prior to dismissals for redundancy. 
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not return.’ But that gives rise to endless arguments and 
inquiries including, in particular, the need for the examination 
of, and the passing of opinion on, the validit ty or otherwise of 
medical ser tificates hach may be proffered. Š 


Such sentiments could be applied across the board to all cases of 
dismissal, and would no doubt be welcomed by those employers who 
see the unfair dismissal legislation as a tiresome harassment in the 
quest for “orderly management.” Wholesale evasion of the statutory 
provisions was however endorsed by Phillips J.: 


“... what the employers have sought to do in this case and 
there seems to us no reason in principle why they should not 
seek to do it—other employers ave done it—is to operate a 
scheme under which there is a clear definitive line, and to say, 
in effect, ‘If you are not back on the due date, you are out’ thus 
puttin f an end to the difficulties and to the arguments. Such a 
way of proceeding is quite understandable; but it can, of course, 
bring in its train its own problems, because one gets the hard 
case of the airplane that is hijacked, or perhaps diverted on 
account of fog, a sudden accident ... which really and truly 
disabled the employee from returning on the due date. One 
answer to that is . . . that it is always open to the employers, in 
a case of hardship, to relent and take the employee back. Of 
course, that means that the final say-so is entirely and without 
fetter in the control of the employers. But again one can see 
that, properly operated, it is a scheme which copes with and 
solves many real and practical difficulties.” 


Some commentators” have suggested that the decision would have 
been otherwise if the condition had been imposed by way of 
ultimatum rather than agreed to as the price of a concession, but 
this simply acknowledges that unless there has been a genuine 
agreement the doctrine of consensual termination cannot operate. 
But to what extent did Mr. Ashraf genuinely agree to a termination? 
Was this not a case of employer insistence to which the employee in 
a sense was forced to submit, and therefore not a case of genuine 
agreement at all? 

This trend appears to have been curtailed by the decision of a 
differently constituted E.A.T. in Midland Electric Manufacturing 
Co. v. Kanji. Mrs. Kanji’s request for leave of absence had been 
granted for a five-week period expiring January 15, 1979. She signed 
a document which stated: “You are warned that, if you fail to return 
to work on the due date for whatever reason, including sickness, the 
company will consider that you have terminated your employment.” 
Mrs. Kanji fell sick while away, the company receiving a medical 
certificate to that effect on January 6, 1979. When she returned on 
January 29, 1979, she was told that her employment was finished. 


5 At p.981. 

5% At pp.981-982. 

5 e.g. Davies and Freedland, Labour Law: Text and Materials (1980), p.343. 
$8 [1980] I.R.L.R. 185. 


Jan. 1984] CONTRACT DOESN’T LIVE HERE ANY MORE? 43 


The company argued that as the terms of the document signed by 
Mrs. Kanji were so similar to that signed by Mr. Ashraf this was a 
clear case of “discharge by agreement” and not termination by the 
employer. The E.A.T. however upheld the decision of the majority 
of the Industrial Tribunal that the Ashraf doctrine did not apply. 
Talbot J. distinguished Ashraf on the ground that the document in 
the present case was merely a statement of intention that the 
employment would come to an end in the event of Mrs. Kanji not 
returning on the due date, and her signing the document did not 
amount to a statement of agreement. It was not an acceptance by 
her that the employment would terminate in the event of her failure 
to return on the due date. 

In cases such as these, Industrial Tribunals should not find a 
genuine agreement unless it can be proved that the employee agreed 
with full knowledge of the implications. As Donaldson J. said in 
McAlwane v. Broughton Estates Ltd.*: 

“it would be a very rare case, indeed, in which it could properly 
be found that the employer and the employee had got 
together ... and agreed mutually to terminate the contract, 
particularly when one realises the financial consequences to the 
employee involved in such an agreement.” 


The Irish Employment Appeals Tribunal® dealt admirably with 
this issue in Corrigan v. Rowntree Mackintosh (Ireland) Ltd.® The 
claimant, a long-serving employee, had been absent due to illness 
and had submitted medical certificates to cover the period up to 
September 23, 1977, no certificates being sent after that date. Rule 
20 of the Company’s Works Rules provided that “if an employee is 
absent from work for a week without informing the firm, it will be 
assumed that he or she has left the employment of the firm.” On 
November 7, 1977, the Personnel Manager wrote to the claimant 
informing him that the company considered that he had terminated 
his employment. At the hearing of the unfair dismissal claim the 
company contended that the claimant had not been dismissed, but 
had terminated his own employment automatically by virtue of a 
breach of rule 20. The Irish E.A.T. carefully considered the wording 
of the rule, noting that the Rules had been drawn up after consul- 
tation with, and agreement from, the claimant’s Trade Union, but 
concluded that breach of rule 20 did not automatically involve a 
termination by the employee or a discharge by agreement. The 
Tribunal observed that the rule did not provide that an employee 
would be “deemed” to have left the firm; the word “assumed” was 
used “which puts it on a much weaker basis and clearly refers to the 
attitude of mind of the employers rather than to any automatic 


5 [1977] I.C.R. 470, 473. 

© See Byrne, (1980) 74 Gazette of the Incorporated Law Society of Ireland 147, Redmond, 
Dismissal Law in the Republic of Ireland (1982). 

& UD 39/1978. For an example of a “rare case” where the employer and employee were 
held to have agreed mutually to terminate the contract of employment, see Rutherford v. 
P. Mulrine & Sons Ltd. UD 459/1983. 
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consequences.” A similar decision in England is Tracey v. Zest 
Equipment Co. Ltd. Here the employee had signed a document 
stating that if he did not return to work after his holidays, “the 
company will assume that you have terminated your employment 
with us.” The employee returned to work five days late but was told 
that his employment was terminated. Neill J. said that the words 
“the company will assume” were not very “apt” to signify an 
agreement binding on both parties that the contract would automat- 
ically terminate. Accordingly the Industrial Tribunal did have juris- 
diction to investigate all the relevant circumstances of the employee’s 
failure to return on the due date. 

What would have been the position if the word “deemed” had 
been used? Would the claimants have been deprived of the protec- 
tion of the legislation? One must not forget, in this context, the 
impact of section 180 of the 1978 Act® which provides that: 

“... any provision in an agreement“ (whether a contract of 
employment or not) shall be void in so far as it purports (a) to 
exclude or limit the operation of any provision of this Act, or 
(b) to preclude any person from pres nna a complaint to, or 
bringing any proceedings under this Act, before an Industrial 
Tribunal . . .” 


Upex has argued® that this provision should also apply to an 
agreement which has the “implicit effect of excluding the operation 
of the Act,” such as a Works Rule providing for automatic termi- 
nation of employment upon the happening of a certain act or 
omission. In this context it is important to note certain dicta of Dunn 
L.J. in London Transport Executive v. Clarke which again reveals 
less than complete unanimity on this issue amongst the judiciary. He 
spoke of a case? where the company rules were incorporated into 
the employee’s contract of employment, the rules providing that 
where an employee remained off work for more than three days 
without submitting a medical certificate the employment would 
terminate. If the employee failed to submit a medical certificate and 
remained off work for more than three days then in Dunn L.J.’s 
view the contract would be terminated “in accordance with its terms” 
and thus there would not be a dismissal. 


FRUSTRATION 


A further argument, designed to remove the decision to dismiss 
from the scrutiny of the Industrial Tribunals, was that the contract 
had been discharged by operation of law. Employers would plead an 
automatic termination of the contract by reason of the prolonged 


62 [1982] I.C.R. 481. 
® Article 8, No. 1 Order. 
& See Council of Engineering Institutions v. Maddison [1977] I.C.R. 30 and Naqvi v. 
Stephens Jewellers Ltd. [1978] I.C.R. 631. 
(1980) 9 I.L.J. 183. 
6 [1981] I.C.R. 355. 
© Smith v. Avana Bakeries Ltd. [1979] I.R.L.R. 423. 
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absence of the employee due, say, to sickness or imprisonment. As 
with the concepts of repudiation and consensual termination the 
implications of this doctrine for employees’ statutory rights to claim 
unfair dismissal compensation or redundancy payments were 
obvious. The contract of employment would be regarded as having 
terminated as a consequence of the frustrating event independently 
of the decision of the employer to treat the contract as terminated, 
with the termination taking effect immediately upon the frustrating 
event. Moreover “as a matter of law, it is quite unnecessary to be 
able to point to a precise point of time at which the relationship was 
dissolved.” 

The operation of the doctrine of frustration means that employers 
could avoid findings of dismissal,” but there are indications that a 
restrictive approach is taken, reflecting an unwillingness to concede 
a wide scope to the doctrine.” As Bristow J. has put it, in Harman 
v. Flexible Lamps Ltd.”: 


“In the employment field the concept of discharge by operation 
of law, that is frustration, is normally only in play where the 
contract of employment is for a long term which cannot be 
determined by notice. Where the contract is terminable by 
notice there is really no need to consider the question of 
frustration and if it were the law that, in circumstances such as 
are before us in this case [employee out sick], an employer was 
in a pornon to say ‘this contract has been frustrated’ then it 
would be a very convenient way in which to avoid the provisions 
of the Act.” 


Davies and Freedland” maintain that “this is again a process of 
purposive manipulation of common law doctrines” but, as Freedland 
pointed out earlier 


“in the case of contracts of employment for an indefinite period 
terminable by notice, there would seem to be an especially 
strong argument for holding that the employer cannot generally 
allege termination by frustration in the event of illness of the 
employee, but must, if he wishes to terminate the employment, 
do so by giving due notice.”” 


This has been accepted by the Supreme Court of New South Wales 
in Finch v. Sayers,” where Wooten J. pointed out that the “usual 


6 See Lord Wright in Denny, Mott and Dickson Ltd. v. J. B. Fraser and Co. Ltd. [1944} 
A.C. 265, 274. j 

® Per Sir John Donaldson, Marshall v. Harland and Wolff Ltd. [1972] I.C.R. 101, 106. 

7 As they did in Jones v. Wagon Repairs Ltd. (1968) 3 I.T.R. 361 and Chakki v. United 
Yeast Co. Ltd. [1982] I.C.R. 140. 

7n See Marshall v. Harland and Wolff Ltd. [1972] I.C.R. 101; Hebden v. Forcey & Son 
[1973] I.C.R. 607; Egg Stores (Stamford Hill) Ltd. v. Leibovici [1977] I.C.R. 260; Hart v. 
Marshall & Sons Ltd. [1977] 1.C.R. 539; Converform (Darwen) Ltd. v. Bell [1981] I.R.L.R. 
195. 

7 [1980] I.R.L.R. 418, 419. 

B Labour Law: Text and Materials, p.334. 

" The Contract of Employment (1976), p.307. See also Mogridge, “Frustration, Employ- 
ment Contracts and Statutory Rights” (1982) 132 N.L.J. 795. 

5 [1976] 2 N.S.W.L.R. 540. 
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understanding” was that prolonged incapacity did not automatically 
terminate the contract, but, subject to sick leave rights, excused the 
employee from working and the employer from the obligation to 
pay. “The employer has the right to terminate the employment but 
may—and not infrequently does—maintain the continuity of employ- 
ment.”’° He said that the application of the common law doctrine of 
frustration’ would mean the automatic discarding of a disabled 
‘ employee 
“in a way quite inconsistent with current attitudes and in- 
dustrial practice . . . one cannot but feel reluctance to embrace 
a view of the law of contract which produces a result... 
contrary ...to what common experience tells one is the 
normal basis on which employers and employees conduct their 
relationships today.””” 


He did not feel that the nineteenth-century cases were of much 
relevance because “one can no longer assimilate an employee 
becoming ill to a chartered ship going aground.”” 

Decisions to dismiss on grounds of illness should be treated in the 
same way as decisions to dismiss on grounds of misconduct: 


“unless there are wholly exceptional circumstances, before an 
employee is dismissed on the ground of ill-health it is necessary 
that he be consulted and the matter discussed with him and that 
in one way or another steps should be taken by the employer to 
discover the true medical position.”” 


CONCLUSION 


The problems raised by the continued operation of doctrines such as 
repudiation and frustration, and the doubts as to whether the elective 
theory applies to wrongful dismissals are compounded when refer- 
ence is made to the concept of the “effective date of termination” 
for the purpose of establishing whether the claim has been brought 
in time or whether the employee had the requisite period of 
continuous service.®! In Robert Cort & Son Ltd. v. Charman,” for 
example; the employee was dismissed with one month’s salary in 
lieu of notice. The payment in lieu of notice was treated by the 
Industrial Tribunal as a breach of contract and they held that, as the 
employee had not accepted the dismissal, four weeks could be added 
on to his period of continuous service so as to enable him to claim 


% At p.547. 

7 At p.546. 

78 At p.546; as was considered natural in Jackson v. Union Marine Insurance Co. Ltd. 
(1874) L.R. 10 C.P. 125, 145. 

7% Per Phillips J., Williamson v. Alcan (U.K.) Ltd. [1977] I.R.L.R. 303, 304. See also 
Spencer v. Paragon Wallpapers Ltd. {1977} 1.C.R. 301 and East Lindsey District Council v. 
Daubney [1977] I.C.R. 566. 

® Claims must be initiated within three months from the effective date of termination, 
with an exception where it was not “reasonably practicable” to present the claim within 
that period”; s.67(2), 1978 Act and art. 59(5), No. 1 Order. 

81 52 weeks. 

® [1981] I.C.R. 816. 
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unfair dismissal. The E.A.T. held however that the effective date of 
termination was the date of the actual dismissal and the claimant 
was thus two weeks short of the necessary qualifying period of 
employment. Browne-Wilkinson J. said the statutory provisions as 
to the meaning of “dismissal” and “effective date of termination” 
were drafted on the assumption that termination occurred when the 
employee was excluded from further performance, and, for reasons 
of certainty and simplicity, it was best to proceed on that assumption. 
The identification of the “effective date of termination” should not 
depend “on the subtle legalities of the law of repudiation and 
acceptance of repudiation.” Otherwise “the ordinary employee will 
be unable to understand the position.” The present writer would 
submit that no employee will be able to understand the position until 
the definition of “dismissal” and the concept of “date of termination” 
accords with what all employees understand them to mean—namely, 
the termination of employment and the date on which the employee 
ceased to attend his/her place of employment. 
Tony Kerr* 


* Lecturer in Law, University College, Dublin. 


THE EMPLOYER’S LIABILITY (DEFECTIVE 
EQUIPMENT) ACT—LION OR MOUSE? 


INTRODUCTION 


Eacu year some 10,000 people are injured by defective products at 
work.* An accident at work caused wholly or partly by a defective 
product raises complex questions on liability in an action for damages 
by the injured plaintiff. It will often entail an investigation into the 
standard of care displayed by several parties: the employer, the 
manufacturer, the supplier and possibly an independent contractor 
such as an installer or repairer. Since 1969* the Employer’s Liability 
(Defective Equipment) Act has given an employee a right of action 
against his employer in circumstances where he is injured by a defect 
in equipment provided by his employer and the defect is caused by 
the fault of a third party. When the Act was first introduced one 
commentator considered that it would “wreak havoc with the law of 
tort”? while another dismissed it as a “very limited reform.”* Since 
then, it has attracted little attention. The purpose of this ‘article is to 
examine the effect of the Act upon employees’ rights and employers’ 
liabilities, particularly in the light of proposed changes in the law of 
product liability. 


THE POSITION AT COMMON LAW 


At common law, an employer has a personal duty to take reasonable 
care for the safety of his employees. He must take reasonable care 
both to provide his workmen with the necessary plant and equipment 
and to maintain it in proper condition.” If an employee is injured by 
defective equipment an employer will be liable if he has continued 
to allow use of the equipment when he knew it to be dangerous or 
defective. An employer will not be liable for a latent defect which 
could not have been detected on reasonable examination.’ 


1 Pearson Commission on Civil Liability and Compensation for Personal Injury. Cmnd. 
7054 (1978) Chap. 22, para. 1201. The term “product” includes any manufactured object. 
For the narrower meaning of the term “equipment” see note 14, infra. 

2 The Act came into force on October 25, 1969. 

> (119) N.L.J. 1139. 

* Hepple [1970] C.L.J. 27. 

5 Wilsons and Clyde Coal Co. v. English [1938] A.C. 57; Smith v. Baker [1891] A.C. 
325; Williams v. Birmingham Battery and Metal Co. [1899] 2 Q.B. 338; Ross v. Associated 
Portland Cement Manufacturers Ltd. [1964] 1 W.L.R. 768 (H.L.). 

6 Nairsmith v. London Film Productions Ltd. [1939] 1 All E.R. 794; Bissett v. L. & G. 
Fire Appliance Co. Ltd. [1965] 2 Lloyd’s Rep. 93; Taylor v. Rover Co. Ltd. [1966] 1 
W.L.R. 1491; Marston v. British Railways Board [1976] I.C.R. 353 (C.A.). 

7 Toronto Power Co. v. Paskwar [1915] A.C. 734; Turner v. N.C.B. (1949) 65 T.L.R. 
580. 
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THE SCOPE OF THE ACT 


The primary aim of the Act was to reverse the effect of the decision 
in Davie v. New Merton Board Mills. The House of Lords held in 
Davie’s case that an employer who bought from a reputable source 
a tool with a latent defect which injured an employee had fulfilled 
his duty to take reasonable care for his employee’s safety. In such 
a case, the employee’s remedy lay against the manufacturer, who 
might be unidentifiable, insolvent or abroad. 

The Act protects the employee from the possible hardship of suing 
the manufacturer by providing that where— 

“(a) an employee suffers personal injury in the course of his 
employment in consequence of a defect in equipment 
provided by his employer for the purposes of the 
employer’s business; and 

(b) the defect is attributable wholly or partly to the fault of 
a third party (whether identified or not), 


the injury shall be deemed to be also attributable to negligence 
on the part of the employer.”” 


By making the employer liable for the defaults of third parties the 
Act includes not only manufacturers (as in Davie’s case), but also 
suppliers and independent contractors. 

An employee injured by a defective product will not necessarily 
be covered by the Act.'” The definitions in section 1(3) are restrictive: 
“employee” excludes borrowed employees'' and “equipment” prob- 
ably excludes the product on which the employee is working." 
Surprisingly, the term “defect” is not defined in the Act, but judicial 
decisions suggest that design faults are not included." 


THE EMPLOYER’S RIGHTS AGAINST THIRD PARTIES 


If an employee recovers damages from his employer by virtue of the 
Act, the employer is entitled to any remedy by way of contribution, 
or in contract, or otherwise, against the negligent third party." 
Generally, an employer will seek a contribution from the manufac- 
turer as a joint tortfeasor and sue a supplier or independent 
contractor for breach of contract. In theory, therefore, the employer 


8 [1959] 1 All E.R. 346 (H.L.). In Davie’s case, the manufacturers were joint defendants 
and the plaintiff obtained damages from them. 

9 s.1(1) of the 1969 Act. 

10 See Hepple [1970] C.L.J. 27. 

1! Subsections 1(1)(a@) and 1(3) combine to exclude a borrowed employee where (a) he 
has a contract of service with his general employer but is injured by a defect in equipment 
provided by his temporary employer and (b) where he is not employed “under a contract 
of service” with the temporary employer nor working “for the purposes of (the) business” 
of the general employer. 

2 See Haigh v. Charles W. Ireland, K.1.R. XV 283; Yarmouth v. France (1887) 19 
Q.B.D. 647. 

3 Yarmouth v. France (supra); Jackson v. Mumford (1902) 8 Com.Cas. 61; Fullwood v. 
Stoke-on-Trent Corp. and Sheppard Equipment Ltd. (Third Party) (unreported). C.A., July 
1975 i 


14 1(1)(b) of the 1969 Act. 
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can pass on the financial burden of tortious liability. In practice, this 
might not occur for several reasons. The third party might be 
untraceable, insolvent, abroad, or he may have limited his liability 
by the terms of his contract with the employer. It was the aim of the 
Act to redistribute the loss in such cases from the employee to the 
employer. 

However, while the Act has been in force, the employer’s pros- 
pects of recovery from the negligent third party have improved in 
two ways. First, judicial relaxation of rules permitting service out of 
the jurisdiction now enables an employer to obtain leave to sue a 
foreign manufacturer if the equipment was sold in the United 
Kingdom or if he received and acted in this country upon a 
misrepresentation as to the quality of the equipment.’ Secondly, by 
section 2(1) of the Unfair Contract Terms Act 1977, a person acting 
in the course of business cannot by any contract term exclude or 
restrict his liability for death or personal injury resulting from 
negligence. Thus, a manufacturer who sells a defective product 
directly to an employer cannot exclude his liability by contract if it 
injures an employee. A supplier who, for example, fails to provide 
necessary; instructions or inspection cannot exclude his liability for 
personal injury by contract and nor can an independent contractor 
who installs equipment in a negligent manner. These developments 
have reduced the potential burden of the Act upon employers. 


THE CONCEPT OF DEEMED NEGLIGENCE 


Critics declared that the Act would distort the law by invoking the 
concept of negligence and yet imposing liability on the employer 
regardless of the duty of reasonable care.’® This fear seems to have 
been unfounded. Although the concept of “deemed negligence” in 
the Act clearly entailed some manipulation of the traditional prin- 
ciples of negligence, the method adopted was by no means a radical 
innovation. To make one person liable in tort for another’s acts is 
a well-established device for allocating responsibility and assisting a 
prospective plaintiff to find a solvent defendant. The concept of 
“deemed negligence” extends the use of this device, but it has 
scarcely influenced the general principles of negligence, chiefly 
because it is a limited statutory exception to the common law which 
cannot be more widely applied by the courts. 

A more serious criticism is that the Act makes the employer liable 
for the acts of third parties over whom he has no control. It has 
often been observed that an employer’s control over the actions of 
his employees and independent contractors exists more in theory 
than in practice and ultimately any device for transferring tortious 
liability has to be justified on policy grounds.” It is submitted that 


15 Distillers Co. v. Thompson [1971] A.C. 458; Diamond v. Bank of London and 
Montreal Ltd. [1979] 1 All E.R. 651; Castree v. Squibbs [1980] 2 All E.R. 589. 

16 (119) N.L.J. 1138. 

7 Glanville Williams [1956] C.L.J. 180, 194; Goodhart, 74 L.Q.R. 397, 406. 
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the same reasoning should apply to the Act. The policy argument in 
favour of imposing liability upon the employer is that the insured 
employer is in a better position than the employee to bear the risks 
of litigation against negligent third parties. The opposing argument 
is that the liability under the Act imposes a harsh and unfair burden 
upon the employer.’® When the Bill was being debated one critic 
observed that “the practical result will be indistinguishable from 
imposing absolute liability directly.”” 


PROVING NEGLIGENCE 


The policy argument against the Act seems unconvincing after seeing 
it in operation for over a decade. By retaining the principle of 
negligence in the Act, its sponsors greatly reduced the potential 
burden on the employer.” The employer is only liable where the 
employee can prove fault on the part of a third party and this 
requirement has presented an insurmountable obstacle to many 
plaintiffs. Fault is defined in section 1(3) as “negligence, breach of 
statutory duty or other act or omission which gives rise to liability in 
tort.” In Fullwood v. Stoke-on-Trent Corporation and Sheppard 
Equipment Limited (Third Party)*' the Court of Appeal stated that, 
in order to rely on the Act, a plaintiff must prove that he suffered 
injury in consequence of a defect and that the defect is attributable 
to the fault of a third party. The definition of “fault” requires that 
the common law rules as to duty and foreseeability must be applied 
in the same way as if the plaintiff had joined the third party as a 
defendant in the action. In Fullwood, the plaintiff was, in the course 
of his employment, driving a skip loader with a lifting platform at 
the back, when a jib caught’on the inside of a railway bridge and he 
was injured. The most probable cause of the accident was an 
obstruction underneath the nearside hydraulic cylinder which pre- 
vented the jib from being fully retracted. The plaintiff argued that 
a warning light should have been fitted to show when the jibs were 
properly retracted. In an alternative ratio Browne L.J. held that “a 
third party ought not reasonably to have foreseen that a driver 
would fail to notice if a jib had been jammed by an obstruction 
before it was fully retracted. Furthermore T do not think that they 
could reasonably have foreseen that even if a driver failed to notice 
that the jib had not been fully retracted the result might be some 
injury to the driver.”” The plaintiff failed to recover damages both 
under the Act and at common law. 

Similarly, the plaintiff failed to prove third party fault in Turner 
v. Mansfield,” where he was injured when the tipping body of a 


18 H.L.Deb., Vol. 201, col. 1007. 
9 (119) N.L.J. 426. | 
2 H.L.Deb., Vol. 301, cols. 1000, 1004. H.C.Deb., Vol. 774, col. 1984; Vol. 780, col. 

910. ie 

41 Supra, note 15. 

2 At 12H Bar Library Transcript. 

B Unreported. Court of Appeal, May 1975. 
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dustcart which he was driving lifted up and hit a railway bridge. In 
an alternative ratio, Browne L.J. held that even if the plaintiff had 
managed to eliminate all probable causes of the accident other than 
a defect in the vehicle he would still have failed to prove that the 
defect was due to negligence on the part of the manufacturer 
because, “(t)he fact that no defect was found after the accident 
appears to'me strong evidence that no defect could have been found 
by reasonable examination before the accident.” 


CAUSATION AND REs IPSA LOQUITUR 


Cases decided under the Act show that injured employees have 
considerable difficulty in proving that the accident was caused by 
third party fault. In Gleave v. North-Western British Road Services, 
the plaintiff was injured when a rope snapped as he was sheeting 
and roping a trailer. Since the rope had been thrown away immedi- 
ately after the accident it was impossible for the plaintiff to show the 
cause of the break. Megaw L.J. cited his own analysis of res ipsa 
loquitur in Lloyde v. West Midland Gas Board” and, applying it to 
the Act, he said: 
“The Plaintiff is entitled to call into account here the provisions 
of section 1 of the Act and to put forward the proposition that 
if, on the balance of probabilities here on the evidence as it 
stood, the accident was more likely than not to have been 
caused by a defect in the rope due to manufacture, then he 
would have been entitled to judgment.”?’ 


The plaintiff failed to discharge the burden of proof upon him and 
the appeal was dismissed. 

Megaw L.J.’s judgment in Lloyde’s case is the leading authority 
for the proposition that the doctrine of res ipsa loquitur does not 
shift the legal burden of proof from the plaintiff. But Atiyah has 
argued that the weight of authority is in favour of the view that the 
maxim casts the legal burden of proof upon the defendant.” The 
distinction is crucial for if, after hearing the evidence, the judge is 
uncertain whether or not the accident was more probably than not 
caused by the negligence of the defendant he will find for the plaintiff 
if the legal burden of proof has shifted to the defendant, but if it has 
not he will find for the defendant. The cases show that, where the 
cause of the accident is not established at the trial, a plaintiff who 
seeks to rely on the Act will almost always fail if the burden of proof 
remains upon him. 

The problem is well illustrated by the case of Coddington v. 
Pottinger,” in which the plaintiff was injured when he was lowering 
the body of a tipper vehicle by means of a ratchet jack manufactured 


% At 10C Bar Library Transcript. 

2 Unreported. Court of Appeal, November 1978. 
% [1971] 1 W.L.R. at p.755. 

27 At 8E Bar Library Transcript. 

% (1972) 35 M.L.R. 337. 

2 Unreported. Court of Appeal, February 1981. 
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abroad. The pins of the jack failed to lock and the jack slipped down 
unexpectedly. No one was able to ascertain the cause of the accident, 
but a number of possibilities were put forward, including a defect in 
the design or manufacture of the jack. The expert evidence and 
evidence of previous user failed to show on the balance of probabil- 
ities that there either was or was not a defect in the jack. The burden 
of proof remained on the plaintiff and, therefore, the plaintiff failed. 

The Court of Appeal has limited the applicability of the doctrine 
of res ipsa loquitur in accidents involving defective equipment. In 
Turner v. Mansfield, their lordships held that the maxim could not 
apply because the “thing” causing the damage (the dustcart) was not 
solely under the control of the defendant but under the joint control 
of the defendant and the plaintiff; the maxim might have applied if 
a third party had suffered injury. It is submitted that res ipsa loquitur 
should only be automatically excluded in cases such as Turner v. 
Mansfield, where the judge found that the plaintiff's negligence 
contributed to the accident. In other cases, the court should apply 
the test of Megaw L.J. in Lloyde v. West Midland Gas Board, where 
he held that res ipsa loquitur could apply even though the gas 
apparatus which allegedly caused the accident was not under the 
exclusive control of the defendants, provided that the plaintiff could 
establish the improbability of any outside interference with it. If the 
maxim is automatically excluded wherever the plaintiff has some 
control over the “thing,” the result will be to deny the benefit of the 
maxim to most employees injured by defective equipment. 


CONCLUSION 


The decided cases suggest that the Act has not imposed a harsh 
burden upon the employer because the employer is rarely found 
liable under it. The problem of proving third party fault has been 
insurmountable for some plaintiffs and others have been unable to 
prove that their accident was caused by a defect in equipment. It 
seems that an employee who seeks to recover under the Act will 
invariably fail in a case where there is more than one possible cause 
of the accident if he cannot explain the precise nature of the alleged 
defect. 


PROPOSED REFORMS 


The plaintiff who at present cannot prove third party fault should - 
benefit from the proposed changes in the law of product liability. 
The Pearson Commission” and the Law Commission?! have recom- 
mended the introduction of strict liability for defective products and 
the European Commission has issued a draft Directive*? which 
contains similar proposals. The draft Directive has met with con- 
siderable opposition, but nevertheless it will probably be introduced 


*° Cmnd. 7054, (above) Chap. 22. 


31 Law Com. No. 82. 
2 Amended draft published O.J. 0271, October 26, 1979. 


54 THE MODERN LAW REVIEW [Vol. 47 


in the near future. Under the proposed law, a plaintiff would have 
to prove that (1) the product was defective and (2) the injury was 
caused by the defect and (3) the defendant was the producer of the 
product. He would not have to prove that the defendant should have 
known of the defect and reasonably foreseen the risk of injury. It 
has not yet been agreed whether or not the Directive will provide a 
defence of “state of the art” for producers. 

If these proposals become law, it would be illogical if the employee 
relying on; the Employer’s Liability (Defective Equipment) Act still 
had to prove third party fault on the part of the producer, and the 
Act should be amended accordingly. The effect of such an amend- 
ment would be that more employees would succeed under the Act. 
But the burden on an employer would not be greatly increased 
because he would retain his right of contribution against the producer 
and, under the terms of the draft Directive, the supplier of the 
article would be treated as its producer if the producer is not 
identified. The definition of “defect” under the Directive is much 
wider than the common law definitions. It would certainly include 
design faults and accidents caused by inadequate instructions as to 
use. 

However, the introduction of strict liability for defective products 
will not assist the employee who cannot prove that his accident was 
caused by a defect in equipment. In cases where the cause of the 
accident is not established there are two possible explanations. 
Either the employee has indeed been injured by a defect in equip- 
ment but is unable to obtain sufficient information to discharge the 
burden of proof upon him; alternatively, the equipment had nothing 
to do with the accident. The court does not have to concern itself 
with this distinction since it is entitled simply to label the event as an 
“inexplicable accident” and find for the defendant. In deciding cases 
under the Act, the Court of Appeal has displayed a marked 
willingness to accept a defendant’s submission of “inexplicable 
accident,” although realistically there must be a large number of 
potential explanations in any accident involving complex machinery. 

The Law Commission? and the Pearson Commission™ have recog- 
nised that the burden of proof can be particularly difficult to 
discharge in cases of product liability where the injured person has 
no knowledge of the process of production and may have difficulty 
in establishing by technical and/or scientific evidence that there was 
a manufacturing or design defect. Furthermore, the employee who 
is injured by defective equipment will never be entitled to rely on 
the strict duties implied into contracts of sale.” There is, therefore, 
a serious risk that the employee who is injured by defective equip- 
ment may go uncompensated. 

3 Law Com. Working Paper No. 64, para. 36; Law Com. No. 82, para. 29. 


# Chap. 22, paras. 1217-1219. 
35 5,14, Sale of Goods Act 1979. 
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In some jurisdictions” this problem has been resolved by reversing 
the burden of proof. If the burden of proof were reversed under 
the Act the effect would be to give the employee the benefit of the 
doubt in difficult cases. In an action by an injured employee, the 
employer would have to show, on the balance of probabilities, that 
the injury was not caused by a defect in equipment. The employer’s 
right to pass on the costs of liability could be protected by placing 
the onus of proof upon the third party in an action by the employer 
against the third party. It is possible that the employer (and, in turn, 
the third party) would be held liable in cases where, on the true but 
unascertainable facts, the accident was not caused by a defect in 
equipment.” Clearly, there is a risk of injustice whichever party 
bears the burden of proof. It is submitted. that the employer, not the 
employee, should bear this risk on at least four policy grounds: (1) 
It may be easier for the employer to obtain from the third party the 
information needed to discharge the burden of proof upon him. In 
many cases, it will be in the interests of both the manufacturer and 
the employer to co-operate in order to prove that the accident was 
not caused by a defect in equipment. (2) Employers are in a better 
position to bear loss than employees.** Employees are hardly ever 
insured against personal injury, whereas liability insurance is com- 
pulsory for employers.” An increase in the number of insurance 
claims would probably not impose an excessive financial burden 
upon employers since, according to the Robens Report on Health 
and Safety at Work, “there is not much hard evidence available to 
indicate that liability insurance premiums—as distinct from the 
general level of such premiums—are adjusted to any very significant 
extent in the light of claims experience.”® (3) The employer can 
pursue his remedy against the third party and it has been suggested 
above that the third party should bear the onus of proof. The 
employer will often be able to rely on the strict contractual rights 
from which employees are excluded. (4) The third party, say a 
manufacturer or supplier, will usually be insured against such loss. 
While discussing strict liability, the Pearson Commission observed: 


“(the) producer is in the best position to arrange the necessary 
insurance cover and can be expected to pass on through his 


% e.g., the position in some states of the U.S.A. described in the Pearson Report, Chap. 
3, para. 325 and Prosser, Torts, (4th ed., 1977), p.675. In France the custodian of an 
allegedly defective product is even further disadvantaged since the only defences open to 
him, apart from contributory negligence, are fault of a third party or force majeure. See the 
description of Article 1384 Civil Code in von Mehren and Cordley, The Civil Law System 
(2nd ed., 1977), Chap. 9 and in the Pearson Report, Chap. 4, paras. 362, 363. 

37 Pearson Report, Chap. 17, paras. 819-920. 

38 On loss distribution generally see Atiyah (supra), pp.486—495; Fleming, The Law of 
Torts (5th ed., 1977), pp.7—12; Jolowicz, “Compensation for Personal Injury and Fault,” in 
Allen et al. (eds.), Accident Compensation after Pearson (1979), pp.39-41. 

3 Employers’ Liability (Compulsory Insurance) Act 1969 (see Hasson (1974) 3 I.L.J. 


 Cmnd. 5034 (1972), para. 430. The Committee reached this conclusion after hearing 
evidence from the British Insurance Association, Chap. 12, para. 439. See also Atiyah 
(1975) 4 I.L.J. 1 and (1975) 4 I.L.J. 89. 


COMPANY POLITICAL DONATIONS AND THE 
ULTRA VIRES RULE 


I 

Tue financing of political parties and the political process generally has 
caused great concern in both the United States and Canada since at 
least the mid-1970s.! In both countries major efforts have been made 
to cleanse the political system of corporate influence, albeit with only 
limited success in the United States. In Britain, this general issue is 
also beginning to attract some interest. The Green Paper, Democracy 
in Trade Unions,* questioned indirectly the role of trade union money 
in the political process, and more recently the Prime Minister claimed 
that what would please her immensely “would be if... the trade 
unions were not a part of the Labour Party.”? The general election 
campaign fuelled interest in the source of party funds when it was 
revealed that the Conservatives were poised to spend some £20m on 
their attempt to secure re-election. This compared with approximately 
£5m which it was anticipated would be spent by the Labour Party and 
the Alliance combined. 

It is thought that corporations provide much of the finance which 
is available to the Conservatives.* But it is unclear just how much 
money does come from this source. The Conservative Party is 
understandably coy about the matter and there is no legal obligation 
to compel it to reveal any unpleasant odours to the public.” It is 
true, as will be shown, that companies are required to disclose 
donations to political parties in their annual reports.° But this is not 
very satisfactory. In order to build up a complete picture of corporate 
finance of the Conservative Party, interested individuals are required 
to trawl the annual reports of each and every company. There is no 
official record which documents the donations of all companies in an 
easily accessible form.’ Nor is there any policing of the legislation to 
ensure that companies comply with their legal duty. It is true that 





! For Canadian developments, see L. Seidle and K. V. Paltiel, “Party Finance, the 
Election Expenses Act, and Campaign Spending in 1979 and 1980” in H. R. Penniman, 
Canada at the Polls, 1979 and 1980 (1981), p.226. For the U.S.A., see J. Skelly Wright, 
“Politics and the Constitution: Is Money Speech?” (1976) 85 Yale L.J. 1001. 

2 Cmnd. 8788. For comment, see K. D. Ewing and W. M. Rees, “Democracy in Trade 
Unions—I: The Political Levy” (1983) 133 New L.J. 100. At the time of writing a Trade 
Union Bill is before Parliament. This will give effect to some of the ideas floated in the 
Green Paper. 

3 The Observer, May 1, 1983. Interview with Kenneth Harris. 

4 One investigator has suggested that between 1950 and 1978, something in the order of 
56-67 per cent. of Conservative Party funds came from business. See M. Pinto-Duschinsky, 
British Political Finance 1830-1980 (1981), p.139. 

5 It was recommended by Labour members at a Speaker’s Conference as long ago as 
1930 that parties should disclose their accounts. See D. E. Butler, The Electoral System in 
Britain since 1918 (2nd ed., 1963), pp.59-61. But the second Labour Government failed to 
deal with this question in its unsuccessful Representation of the People Bill 1931 for fear 
that it might embarrass Liberal leaders. See Butler, ibid., p.69. 

6 Companies Act 1967, s.19. 

7 Contrast the position with trade unions, where the Annual Report of the Certification 
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these defects are mitigated in part by the valuable work undertaken 
by the Labour Research Department which publishes annually a 
detailed list of political contributions by corporations. Yet even 
these publications do not provide a complete picture, being based 
on a small percentage of all United Kingdom company reports. 
Nevertheless, some idea of company donations during the year of 
the 1979 general election can be gleaned from Tables 1 and 2. 


Table 1 


Total Donations to the Conservative Party and Other Political 
Organisations 1979-80 


Organisation No. of companies Amount 
making donations £ 

Conservative Party 370 1,936,660 
British United Indus. 46 444 254 
Industrialist Councils 59 185,330 
Economic League 84 117,386 
Aims | 35 36,494 
Centre for Policy Studies 21 26,500 
Others 36 16,189 

651 2,762,813 








Source: Labour Party Information Paper 11: Company Donations 
to the Tory Party and other Political Organsations, Septem- 


ber 1980. 
Table 2 
The 10 Largest Corporate Donors to Conservative Party Funds 
Organisation Amount 
£ 
' Allied Breweries 62,000 
Taylor Woodrow 61,692 
Consolidated Gold 53,000 
Rank Organisation 50,000 
GEC 50,000 
Plessey 47,000 
Sedgwick Forbes Bland and Payne 41,000 
Trafalgar House 40,000 
British and Commonwealth Shipping 39,071 
' C. T. Bowring 36,280 


Source: As Table 1. 


Officer contains a useful appendix with details of the political fund income and expenditure 
of the main unions, together with details of the number of members who contribute to the 
political funds of their respective unions. Fewer unions than companies make political 
donations, so that it would in any event be much easier to monitor trade union activity in 
this field. 
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If press speculation about company support of the Conservative 
Party proves correct, then the figures in these Tables may well be 
eclipsed in size by the current level of donations. It will be some 
time before that is confirmed. In the meantime, those interested in 
democratic principles are left to question other aspects of company 
donations, namely that they tend to be made without any consulta- 
tion with shareholders or employees, and that there is no arrange- 
ment whereby shareholders who object to such payments can 
contract out of any obligation to support them. This compares 
unfavourably with the position in trade unions, where unions may 
only finance political action from a separate political fund to which 
members have a right not to contribute.® In recent years attempts 
have been made to introduce a similar provision into the field of 
company law in order to relieve shareholders of the obligation of 
either compromising their political beliefs or selling their shares. 
Thus it has been proposed that companies should finance their 
political action only from a separate political fund which would be 
financed by money otherwise paid out by way of dividends. Indivi- 
dual shareholders would have a right not to contribute to this fund.’ 
But although such a measure is long overdue an even more funda- 
mental question in this area is whether political donations are a 
lawful exercise of company power. 


II 


It is generally assumed by the textbook writers that these political 
payments are lawful.’? There is no decision of the courts which 
expressly authorises political contributions, but some support for the 
orthodox view may be provided by the Companies Act 1967, s.19(3), 
which enacts that if a company has given money for political 
purposes, any sum in excess of £200 should be disclosed in the 
annual report of the directors. A company is treated as giving money 
for political purposes, if directly or indirectly, 
“(a) it gives a donation or subscription to a political party of the 
United Kingdom or of any part thereof; or 
(b) it gives a donation or subscription to a person who, to its 
knowledge, is carrying on, or proposing to carry on, any 
activities which can, at the time at which the donation or 
subscription was given, reasonably be regarded as likely to 
affect public support for such a political party as aforesaid.” 
It may be argued that by implication section 19 reflects the 
received wisdom that company political donations are lawful. But 


8 Trade Union Act 1913, passed in response to the famous Osborne judgment, discussed 
below. For analysis of the 1913 Act, see C. Grunfeld, Modern Trade Union Law (1966), 
Part 4, and K. D. Ewing, Trade Unions, The Labour Party and the Law (1982). 

9 See Companies (Regulation of Political Funds) Bill, debated H.C.Deb., June 20, 1978, 
cols. 215 et seq. For an attempt to introduce an amendment along these lines to the last 
Labour Government’s Companies Bill, see Official Report, Standing Committee F, Feb- 
ruary 15, 1979, cols. 641 et seq. 

10 See e.g. Gower’s Principles of Modern Company Law (4th ed., 1979), pp.170-171. 
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this would be to read too much into section 19. All it requires is 
publicity: it does not pronounce on the status of the payments. It 
could be argued with some force that, far from accepting the legal 
status of these payments, section 19 provides the means whereby 
interested shareholders may take steps to stop what is an unlawful 
practice. Moreover, it cannot possibly be that the Act implicitly 
authorises all political payments. At most it can only do so with 
regard to those payments which are intra vires. And furthermore, it 
does not follow from the doctrine of implied authorisation that all 
potentially, intra vires payments are lawful. There may well be 
circumstances where it is never within the power of a company to 
make a donation to a political party. An obvious, if unlikely, 
example of this is where a payment is made on the condition, which 
is accepted by the party, that it will if elected reward the company 
by introducing some major policy initiative for the benefit of the 
company. Such a payment would almost certainly be contrary to 
public policy.” 


II 


The issue then is in what circumstances political donations are within 
the power of public limited companies. The first question is whether 
the donation is made in pursuance of an express power under the 
company’s memorandum of association. Normally a company will 
be free to devote its funds in pursuit of any object. As was said by 
Buckley L.J. in Re Horsley and Weight Ltd.: 


“The objects of a company do not need to be commercial; they 
can be charitable or philanthropic; indeed, they can be whatever 
the original incorporators wish, provided that they are legal.” 


In practice the memoranda of commercial companies will contain a 
clause which gives the power to devote funds to charitable, benev- 
olent or related activities. Also in practice, however, memoranda of 
association will not contain an express power to make political 
donations, and the company directors will presumably rely instead 
for a power to do so being contained in the wide terms employed in 
the non-commercial objects clauses. These clauses vary slightly in 
their format. The following are three examples, taken from the 
memoranda of companies which are among the 10 largest donors to 
the Conservative Party: 


“To support and subscribe to any charitable or public object, 
and any Institution, society or club which may be for the benefit 


of the Company or its employees, . . . to give pensions . . . or 
charitable aid to any person.. . who may have served the 
Company. 


"See Osborne v. Amalgamated Society of Railway Servants [1909} 1 Ch. 163, at 
pp. 186-187 (Fletcher Moulton L.J.). 

2 [1982] 3 All E.R. 1045, 1052 > A.). See Wedderburn, “Ultra Vires in Modern 
Company Law” (1983) 46 M. L.R. 204 
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. .. to establish, subsidise and subscribe to any institutions, 
associations, societies, clubs or funds calculated to be for the 
benefit of, or to advance the interests and well-being of the 
Company... and to subscribe or guarantee money for chari- 

table or benevolent objects, or for.any exhibition or for an 
public general or useful objects, or for any other purpose whic 
may be considered directly or indirectly to further the objects 
of the Company or the interests of its Members, and to do an 
matters aforesaid either alone or in conjunction wit 
others. 

To subscribe or guarantee money for any national, charitable, 
benevolent, poe general or useful object ...or for any 
D ose which may be considered likely directly or indirectly to 

rther the objects of the Company or the interests of its 
Members.” 


Do objects of this nature confer the power to make political 
donations? Despite the absence of an express authorisation for such 
contributions, it seems unlikely that the courts would find any 
obstacles at this stage. In Blair v. Duncan,’ the House of Lords 
held that a bequest for charitable and public purposes was invalid. 
In the course of his speech, Lord Robertson said with reference to 
the word “public” in this context: “As was suggested at the bar, the 
trustee would be within his powers if he gave [money] to the election 
fund of any of the political parties that he pleased.”** More recently, 
in Simmonds v. Heffer, the question arose whether the League 
against Cruel Sports (a company limited by guarantee) could make 
a donation to the Labour Party. One of the objects of the company 
was: 

“To affiliate to combine or co-operate with subscribe to aid or 
support any institution having objects similar to the main objects 
of the League or any of them;” 


Mervyn-Davies J. was content to regard the Labour Party ‘or its 
campaign committee as “an institution” for the purposes of the 
memorandum of the League. In that case, however, it was held that 
a donation of £50,000 to the Labour Party was ultra vires. One of 
the reasons for the decision was that the Labour Party was not an 
institution which had “objects similar to” the League’s main objects. 
Mervyn-Davies J. took the view that the contrary proposition “has 
only to be stated to be rejected. It is hardly necessary to compare 
[the main objects of the League] with Clause IV of the Labour 
Party’s Constitution (where I see no mention of animals).” But it is 
to be noted that this does not act as an impediment to commercial 
companies making political contributions. The problem which beset 
the League would be confined to those companies which limited 
their powers by requiring any donations to be made only to bodies 
with similar objects. None of the extracts from the memoranda of 


3 [1902] A.C. 37. 


4 Ibid., p.48. 
15 May 24, 1983, unreported. 


62 THE MODERN LAW REVIEW [Vol. 47 


commercial companies reproduced above contains such a limitation. 
In any event it may well be that power to make political payments 
could be derived from the terms in these clauses which permit a 
company to subscribe “for any purpose that may be considered likely 
directly or indirectly to further the objects of the Company.”’° The 
courts typically will give the natural and ordinary meaning to such 
provisions.” 

So far then there may be no obstacle to company political 
donations. But a second and more difficult issue arises by virtue of 
the important decision of the Court of Appeal in Re Horsley and 
Weight Ltd.”* to the effect that payments made in pursuit of general 
objects are beyond judicial challenge only in so far as they are 
“substantive” objects of the company. If a payment is made in 
furtherance of a substantive object then the courts must uphold it. 
If, on the other hand, the object is in reality an ancillary or incidental 
power, but nevertheless express, then “an exercise of any such 
power can only be intra vires if it is in fact ancillary or incidental to 
the pursuit of some such dominant or main object.”’? In other words 
a payment made under such an express object can be challenged on 
the ground of ultra vires. In Re Horsley and Weight Ltd. an object 
of this kind was held to be a substantive object. It read: 

“To grant pensions to employees and ex-employees and direc- 
tors and ex-directors or other officers or ex-officers of the 
company, their widows, children and dependants, and to sub- 
scribe to benevolent and other funds for the benefit of any such 
persons and to subscribe to or assist in the promotion of any 
charitable benevolent or public purpose or object.” 


The decision of the Court of Appeal on this point does seem rather 
strange: it is not at all consistent with the suggestion made earlier by 
Buckley L.J. that substantive objects relate only to those things 
which “the company is formed to do.” Be that as it may, it is to be 
observed that the objects clause in Horsley & Weight differs signifi- 
cantly from at least two of the three reproduced above, which 
emphasise the ancillary nature of the object by using phrases such 
as “any other purpose” to “further the objects of the company.” A 
political donation in the exercise of such powers presumably would 
fall within the type of activity dealt with in parenthesis in the 
following dictum of Buckley L.J.: 
“Anything reasonably incidental to the attainment or pursuit of 
any of the express objects of the company will, unless expressly 
prohibited, be within the implied powers of the company. It has 
now long been a common practice to set out in memoranda of 


16 Bell Houses Ltd. v. City Wall Properties Ltd. [1966] 2 Q.B. 656. See also H. A. 
Stephenson & Son Ltd. v. Gillanders Arbuthnot & Co. (1931) 45 C.L.R. 476 (High Court 
of Australia). 

17 Cf. Lafferty v. Barrhead Co-operative Society Ltd. 1919 1 S.L.T. 257. This decision 
was followed in England in Cahill v. London Co-operative Society Ltd. [1937] 1 Ch. 265. 

18 [1982] 3 All E.R. 1045. See also Introductions Ltd. v. National Provincial Bank Ltd. 
[1969] 1 W.L.R. 791. Cf. Charterbridge Corporation Ltd. v. Lloyds Bank [1970] 1 Ch. 62. 

19 [1982] 3 All E.R. 1045 at p.1051 (Buckley L.J.). 
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association a great number and variety of ‘objects’ so called, 
some of which (for example, to borrow money, to promote the 
company’s interests by advertising its products or services, or to 
do acts or things conducive or incidental to the company’s 
objects) are by their very nature incapable of standing as 
independent objects which can be pursued in isolation as the 
sole activity of the company. Such ‘objects’ must, by reason of 
their very nature, be interpreted merely as powers incidental to 
the true objects of the company and must be so treated 
notwithstanding the presence of a separate objects clause.””° 


The only positive statement which now may be made in favour of 
companies is that it is very unclear as to just how the courts will 
respond to “objects” of the kind under discussion. Horsley & Weight 
has blown the matter wide open and has conferred a considerable 
discretion on the judges to determine from case to case whether a 
particular form of words produces a substantive object or merely an 
incidental power. The view that many companies might stumble at 
this hurdle is strengthened by the decision by Mervyn-Davies J. in 
the League against Cruel Sports case that the object of the League 
reproduced in the text above conferred a power incidental to the 
true objects of the company. 


IV 


So a political donation may be open to challenge if made in pursuit 
of what is in fact an ancillary power, on the ground that the power 
is not exercised in a manner which is reasonably incidental to the 
objects of the company. The question which arises then is whether 
in principle political action is ancillary or incidental to the authorised 
objects of a public limited company? Some support for an affirmative 
response is provided by Morgan v. Tate and Lyle Ltd.*’, a tax case 
in which the company claimed income tax relief for expenditure of 
£15,339 incurred during a propaganda campaign against the national- 
isation of the sugar industry. The campaign was conducted on the 
company’s behalf by “Aims of Industry” and included advertising, 
the issue of pamphlets, and the making and showing of films. The 
relevant revenue statute permitted relief for sums of money which 
were “wholly and exclusively laid out or expended for the purposes 
of the trade.”** The question was whether the propaganda campaign 
was directed towards a “purpose of trade.” The Lords had little 
doubt in responding in the affirmative. In his speech Lord Morton 
tersely replied by saying: “If the assets are seized, the company can 
no longer carry on the trade which has been carried on by the use 
of these assets. Thus the money is spent to preserve the very 


2 Ibid., pp.1050-1051 (Buckley L.J.). See subsequently Rolled Steel Products (Holdings) 
Ltd. v. British Steel Corporation [1982] 3 All E.R. 1057 and also International Sales and 
Agencies Ltd. v. Marcus [1982] 3 All E.R. 551. 

21 [1955] A.C. 21. See also Blackburn v. Stewart (1851) 13 D. 1243. 

2 Income Tax Act 1918, Sched. D. 
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existence of the company’s trade.”” Lord Reid expressed himself in 

similar terms, and in an interesting passage said: 
“It was maintained by the appellant at one stage that this 
expenditure was not wholly and exclusively laid out for the 
purposes of the respondents’ trade because their propaganda 
was directed against nationalisation of the industry of sugar 
refining as a whole, and was not confined to opposition to 
compulsory acquisition of their own concern. But this argument 
has now been given up. If the propaganda was to be effective 
it had to be on broad lines, and the fact that it would also 
benefit other concerns does not matter if the purpose was to 
preserve the respondents’ own concern.””* 


Tate and Lyle does not of course expressly affirm the legality of 
political donations. Apart from any other considerations, the impor- 
tant feature of the case is that it did not involve the donation of any 
money to a political party. It is one thing to contend that a company 
may donate to pressure groups which relate to its survival, but 
something quite different to say that this means that it may donate 
to parties. However, in Smith v. Incorporated Council of Law 
Reporting for England and Wales,” Scrutton J. said: 

“Payments for political ee might conceivably be for the 
purposes of trade. It might be that a payment by a company to 
the Tariff Reform League might be of great advantage to its 
trade. It might be that a payment by a company to a political 
party which was supposed to be identified with the interests of 
a particular trade might be to the advantage of the trade; but 
one can easily imagine cases, such as a payment by a company 
to the National Service League, where it would be impossible 
to conceive that anybody could find that such money was wholly 
or exclusively laid out or expended for the purposes of the 
trade.” 


But these cases should be treated with extreme caution. Each was 
concerned with a tax question: it does not follow that because an 
expenditure may be set off against tax that it is therefore inevitably 
a lawful exercise of company power. An expenditure may well be 
accepted as being incurred for the purposes of trade. Equally it may 
well be ultra vires. Moreover, the dictum of Scrutton J. was predi- 
cated on the basis of a close and direct connection between the party 
and the trade. Even if it is the case that a payment in such 
circumstances is intra vires, it does not follow that a remote interest, 
such as a desire to provide an economic climate conducive to the 
goals of free enterprise, would be similarly treated. This is supported 
by Tomkinson v. South Eastern Railway Co.” where it was held to 
be extravagant to claim that any expenditure which may very 
indirectly be to the benefit of the company is therefore lawful. In 

B At p.39. 

4 At p.49. 


25 [1914] 3 K.B. 674, 684. 
26 (1887) 35 Ch.D. 675. 
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that case a donation of £1,000 by a railway company to the Imperial 
Institute was held to be ultra vires even though the construction of 
the Institute would almost certainly have led to.an increase in rail 
traffic. 

However, a more liberal power to donate to political parties is 
suggested by the watershed decision of Eve J. in Evans v. Brunner 
Mond Co. Ltd.,” when an extraordinary meeting of the defendant 
company resolved to distribute £100,000 to universities or other 
scientific institutions for the furtherance of scientific education and 
research. The plaintiff contended that the payment was not incidental 
and would not be conducive to the company’s main purpose or 
object, arguing first that the money was capable of being applied to 
education which would in no way benefit the company, and secondly, 
that even if it was applied to areas in which the company would be 
directly interested the expenditure would not secure to the company 
any advantage over its rivals, or over any members of the public. 
Eve J. accepted that these were weighty arguments but ultimately 
rejected them. In his judgment he said: 

“, . . the company is not aiming by this contribution at securing 
the education of scientific men as specialists in its business. 
What it desires is to encourage and assist men who will cultivate 
the scientific attitude of mind, and be prepared to devote their 
time and abilities to scientific study and research generally. 
According to the evidence that is the class of men for whom the 
company is constantly looking out, a class of men of which the 
supply is very inadequate . . .”*8 


Although the scientific donations would no doubt also benefit the 
company’s rivals, in the sense that they too would be looking for 
well trained men, Eve J. held that the contribution was “not 
only ...to the direct advantage of the company, but is also con- 
ducive to, and indeed necessary for, its continued progress as 
chemical manufacturers.” Similar reasoning could be applied to 
donations to political parties. Such donations would benefit the 
companies concerned if they helped to secure the election of a 
Government which would pursue economic policies and foster an 
economic climate in which the activities of the companies would 
flourish. A donation to, say, the Conservative Party would, if it 
helped the election of a Conservative Government, be a likely 
guarantee against nationalisation if any companies concerned were 
troubled by that threat.” 


Vv 


But although it may be argued that these cases indicate that political 
donations would be permitted to companies, there is strong authority 





7 [1921] 1 Ch. 359. 
78 At p.366. 
3 It is not altogether clear why companies do make political donations. The Hansard 
Society (loc. cit.), at p.19 noted that “fear of nationalisation is one of the motives which 
can impel firms to give money, but it is by no means the only factor involved.” 
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to the contrary in the shape of the decision of the House of Lords 
in Amalgamated Society of Railway Servants v. Osborne.” At first 
sight this seems a strange authority to cite in this context for it was 
concerned with the statutory powers of trade unions rather than with 
the powers of a company under its memorandum. The issue was 
whether the union could impose a compulsory levy on its members 
for the purpose of financing the infant Labour Party. The House of 
Lords held unanimously that it could not, with three of their 
Lordships” holding that the promotion of political action was ultra 
vires the objects for which trade unions were legalised by the Trade 
Union Acts 1871-76, namely the regulation of relations between 
employers and workmen, and the imposing of restrictive conditions 
on the conduct of any business.** What is interesting about this 
decision for present purposes are the assumptions upon which it was 
based. One reason why this action was not permitted by unions was 
precisely because it would not be lawful if conducted by companies. 
So the Lords were applying to trade unions the principles which 
would have applied to companies, not only by conferring a quasi- 
corporate status on registered unions, but by limiting their powers 
to exclude political action. Perversely, then, a decision which had 
such a potentially devastating impact on the Labour Party could be 
justified or explained on grounds of equity and fairness. 

The whole question for the Earl of Halsbury, together with Lords 
Macnaghten and Atkinson was whether political action was reason- 
ably incidental to the statutory objects of trade unions. Their 
Lordships decisively responded in the negative. In so doing Lord 
Atkinson, in what was the clearest parallel with the company 
position, said: 


“Trade unions are in this respect in precisely the same position 
as all corporations, municipal or commercial, including in the 
latter all limited liability companies created under the Act of 
1862. These bodies, like the trade’unions, may by legislation be 
helped or hindered in carrying out the objects which they were 
formed to carry out. Their most vital interest may be seriously 
prejudiced by taxation which the Legislature may impose, or 
enabling statutes, general in character, may be introduced 
calculated to enlarge their powers, increase their privileges, or 
remove restraints upon their action, or again some of them may 
be under the necessity of promoting private Bills to meet their 
own special needs. If, despite all this, the intention never has 
been and cannot be imputed to the Legislature to confer upon 
such corporations as these power or authority to devote their 
funds to the procurement of parliamentary representation in the 
manner in this case contended for, how can such an intention 
be imputed to it in the case of quasi-corporations such as 
registered trade unions?” 


30 [1910] A.C. 87. 

31 Earl of Halsbury, Lord Macnaghten and Lord Atkinson. 
32 Trade Union (Amendment) Act 1876, s.16. 

3 At pp.104-105. 
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This is a crucially important passage which is conveniently over- 
looked by company lawyers. It should perhaps be noted that nothing 
turns on Lord Atkinson’s reference to the status of “parliamentary 
representation in the manner in this case contended for.” Earlier in 
his speech he made it clear that his remarks applied to “parliamentary 
representation on the lines indicated [in this case] or on any other 
lines.”** But lest there be any doubt, Lord Atkinson was to remark 
subsequently, in an even more important passage: 


“... it was not the business of either [trade unions or com- 
panies] to support particular political parties or to promote a 
particular political policy.”* 


It is reasonably clear, then, that there is authority in the House of 
Lords for the view that support of political parties cannot be 
reasonably incidental to the objects of a trading company. It may be 
argued, however, that these remarks are now of quaint historical 
interest only. The decision in Morgan v. Tate and Lyle Ltd. (in so 
far as it is possible to use a tax case as a guide to ultra vires) and that 
in Evans v. Brunner Mond Co. Ltd. demonstrate a much more 
liberal approach to this question. But it is to be noted that in the 
field of trade union law, some forms of political action would have 
been permitted to trade unions, notwithstanding Osborne. In the 
Australian case, Allen v. Gorton,” the plaintiff challenged a donation 
of £100 by his union to an anti-conscription campaign. He claimed 
that the payment was ultra vires as contravening the principles laid 
down in Osborne. In upholding the claim, Harvey J. said: 


“, . . the grant to the anti-conscription campaign was ultra vires 
for this reason, that the anti-conscription campaign was not a 
matter which affected trade unions as such, it was a political 
matter which affected all the lieges of the Crown exactly in the 
same manner. It was not a matter which affected directly the 
relations between workmen and workmen or between workmen 
and employers as members of a trade union; it was a matter 
which affected them as subjects of the King, as members of the 
public. It is obvious that if such a matter as that could be 
brought within the purview of the rules of a trade union any 
passing political question might be made the subject of support 
from the funds of a trade union if the majority of the trade 
union happened to see eye to eye upon the subject. ”?7 


But although it was held that the campaign was beyond the power 
of the union, it is clearly implicit in this statement that if the 
campaign was one which had related to trade unions alone it would 
have been lawful. The type of conduct which would fall into this 
category would be a demonstration or a campaign directed against 





4 At p.104. 
5 At p.105. 
% (1918) S.R. (N.S.W.) 202. 
7 At p.208. 
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proposed legislation on the question of trade union rights and 
freedoms.” 

So neither Tate & Lyle nor Evans were necessarily inconsistent 
with Osborne which seems to suggest that in principle a commercial 
company is disabled from making political contributions. In any 
event it is difficult to see how in such a case payments could be held 
to be reasonably incidental to the objects of a company, no matter 
how widely that term is construed. This matter was also raised in the 
Cruel Sports case. One of the substantive objects of the League was 
“To oppose and prevent cruelty to animals. . . .” The League argued 
that it was within its powers to translate that aim into action by 
paying out its funds to a political party which had, by its manifesto, 
committed itself to the alleviation of cruelty to animals. Mervyn- 
Davies J. replied by saying: 

“I see considerable force in that argument. But I do not accept 
it. In deciding to give effect to its aims . . . by the act of paying 
out money to the Labour Party General Election Campaign 
Committee for its general purposes the League also decided 
that the money paid out might be spent, not only on its own 
aims . . . but also on the aims of the Labour Party: those aims 
extend far beyond the League’s aims.” 


Consequently it was held that a payment of £50,000 to be used by 
the Labour Party to secure re-election was not “a carrying out of the 
League’s main aims or objects.” In contrast, however, Mervyn- 
Davies J. took the view that a second payment of £30,000 to the 
Labour Party was lawful. This payment had been made on the 
understanding that the Party would, in the course of the election 
campaign, include in its activities advertising about animal welfare. 
In paying out the money for these purposes, said the judge, “the 
League was furthering the main objects expressed in [its memor- 
andum]. No doubt there are many ways of going about seeking to 
prevent cruelty to animals. The League, in deciding to entrust its 
funds to the Labour Party. . . . Committee in the way that it did, 
i.e. specifying the purposes for which the money could be used, 
seems to me to have acted consistently with its aims or objects. . . .” 

If this decision is translated into language which is suitable for 
commercial companies, it would have the following effect. General 
donations to the Conservative Party would appear to be impermis- 
sible. What would be permitted are donations which may then be 
used by. the Party to promote the main purposes of the company 
concerned, whether this be the manufacture of chocolate bars or the 
sale of ‘baked beans. At the most what might be permitted are 
donations which are used by the Party directly to promote the free 
enterprise system. But this would be an extremely charitable reading 


38 This in fact was anticipated by the Lord Chancellor in 1912 when he advised the 
Cabinet that as a result of Osborne a trade union would not be allowed to subscribe to a 
Free Trade Campaign or to a campaign for registration reform, or to spend money on a 
Hyde Park demonstration unless it was a demonstration which fell within the statutory 
objects. See P.R.O., CAB 37/104/57. 
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of the League against Cruel Sports decision. There are, in any event, 
a number of other grounds for doubting whether in fact any donation 
to a political party is a lawful exercise of company powers, notwith- 
standing what was said by Mervyn-Davies J. One issue here is 
whether political donations satisfy the third requirement set out in 
the dictum of Eve J. in Re Lee, Behrens & Co. Ltd.*?: 


“But whether they be made under an express or implied power, 
all such grants involve an expenditure of the company’s money, 
and that money can only be spent for purposes reasonably 
incidental to the carrying on of the company’s business, and the 
validity of such grants is to be tested, as is shown in all the 
authorities, by the answers to three pertinent questions: (i) Is 
the transaction reasonably incidental to the carrying on of the 
company’s business? Gy Is it a bona fide transaction? and (iii) 
Is it done for the benefit and to promote the prosperity of the 
company?”*? 


This dictum has, of course, been much criticised. It is clear that it 
does not now apply to express powers apart from those express 
powers which are merely incidental to the main objects.” Also, it is 
unclear whether this is a question which relates to the issue of ultra 
vires at all. The matter may well be more appropriate for consider- 
ation in the context of directors’ duties. This appears to have been 
the view of Oliver J. in Re Halt (1964) Garage Ltd. where he 
referred to Lee and related cases as being concerned with “the 
requirements for a valid exercise of the fiduciary powers of directors 
(which have nothing to do with the capacity of the company but 
everything to do with the propriety of acts done within that 
capacity). 4? 

But whatever the status of Lee, Behrens & Co. Ltd., it remains 
the case that implied powers must be reasonably incidental to the 
objects of the company. Implicit in this is the requirement that the 
expenditure should be “reasonably incidental to the attainment or 





3 [1932] 2 Ch. 46, 51-52. 

® See also Hutton v. West Cork Railway Co. (1883) 23 Ch.D. 654, 673, 675 (per Bowen 
L.J.) and 665-666 (per Cotton L.J.). Bowen L.J.’s remarks at p.673 are interesting: 
“, . . Charity has no business to sit at boards of directors qua charity. There is, however, a 
kind of charitable dealing which is for the interest of those who practise it, and to that 
extent and in that garb (I admit not a very philanthropic garb) charity may sit at the board, 
but for no other purpose.” See also Parke v. Daily News Ltd. feted Ch. 927. Compare the 
Report of the Jenkins Committee on Company Law Reform (Cmnd. 1749, 1962) where it 
was claimed that “Since [the Evans] case was decided in 1921 the practice, which has 
developed, of companies (without express powers) making donations to general charities 
of no direct interest to the companies’ business has never been challenged in the Courts in 
this country and we venture to think that this practice, which is regarded by businessmen 
as necessary to create or preserve goodwill for their companies, would, on that ground, be 
acceptable to Courts today” (para. 50). 

*! See e.g. Re Horsley & Weight Ltd. [1982] 3 All E.R. 1045, 1054: “. . . the question 
whether an act done within the terms of an express object of the company will benefit or 
promote the prosperity of the company or of its business is, in my view, irrelevant” 
(Buckley L.J j See also Charterbridge Corporation v. Lloyds Bank Ltd. (above). Cf. Re 
W. & M. Roith Ltd. [1967] 1 W.L.R. 432; but see the discussion of that decision in Horsley 
& Weight at p.1053. See also Wedderburn (1967) 30 M.L.R. 566. 

2 [1982] 3 All E.R. 1016, 1029. 
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pursuit of any of the express objects of the company.”” The physical 
destruction of assets normally would not be reasonably incidental to 
the objects of a commercial company. In Evans v. Brunner Mond 
Co. Ltd.,Eve J. went further and seemed to hold that the charitable 
donation was incidental to the company’s objects because ultimately 
the company would reap some benefit from it. Thus he concluded 
that “the advantages to accrue to the company are direct and 
substantial and not too speculative or too remote” and further that 

“the proposed expenditure will not only be to the direct advantage 
of the company, but is also conducive to, and indeed necessary for, 
its continued progress as chemical manufacturers. 44 Tt may well be 
of course that some donations or payments may be lawful even 
though there is no benefit to the company. But even if that is so, the 
cases would seem to require that the payment is for an object which 
is calculated to have some benefit. Following this then, it is important 
to establish the impact of political donations on the individual 
companies which make them. And here it is worth bearing in mind 
that, unlike charitable donations to sponsor sporting or other events, 
political donations will not normally be widely publicised and so the 
company will not get the benefit of any consequential advertising. 
So presumably in order to be intra vires the donations must have 
some political impact. Typically, such donations will be of two kinds: 
those which are made to finance the Conservative Party between 
election campaigns; and those which are made to finance campaigns. 
It is with regard to the latter that difficulties arise. The dominant, if 
not indeed the singular, view of British political scientists is that 
unlike North America, spending levels at elections in this country 
have no bearing on the outcome. As early as 1952 Mr. David Butler 
wrote: 


“There is no reason to suppose that there is any close correlation 
between the success of a candidate and the amount of printed 
material put out explicitly in his support; and the influence of 
general appeals in favour of his policies must be even more 
limited.”* 


These views have been echoed with less reservation by a number 
of other political scientists, some of whom explain that the reason 
for this state of affairs is the strong bond of party loyalty which 
exists in this country, particularly when compared with the electorate 
in other jurisdictions.“ Butler himself has consistently argued this 
theme and indeed, during the 1983 election campaign, claimed with 
conviction that high levels of spending will neither convert people, 
nor get them to the polls. He claimed further that the parties get no 
real return for their money, that advertising does not help and that 
all effective expenditure is incurred before the campaign gets under 


3 Re Horsley & Weight Ltd., at p.1050. 

“ Above, note 27, pp p.368-369. 

3 The British General Election 1951 (1952), p.34. 

46 See M. Pinto-Duschinsky, British Political Finance, 1830-1980 (1981), p.272. 
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way.” If that is the case then companies would be as well burning 
their money for, if it does not in reality help the Conservative Party, 
it cannot promote the objects of the company. So if the goal is to 
elect a Conservative Government, political scientists almost unani- 
mously tell us that company donations will have little impact. If, 
however, corporate money does have an impact then this raises 
fundamental questions about our democracy: it suggests that votes 
may be bought and that wealthy parties have a clear advantage in a 
campaign. In other words, Conservative Party fund-raising is impaled 
on the horns of a dilemma. If spending levels make no difference to 
the outcome of an election then company political donations must 
surely be ultra vires because they cannot possibly be incidental to 
achieving or promoting any of the goals of the company. If, on the 
other hand, spending levels do have an impact, the charge of buying 
votes is an irresistible one which suggests a compelling need to 
introduce a ceiling on the amount of campaign expenditure, at a 
level which at least the two main parties could reasonably hope to 
meet. 

The only possible benefit which many companies will get from 
making an election donation is that any subsequent Conservative 
Government might look upon them with favour. But tbis raises a 
further cause for concern about the legal status of company political 
donations. In the Osborne case, Lord Shaw of Dunfermline argued 
that trade union financing of the Labour Party was contrary to public 
policy: 

“Parliament is summoned by the Sovereign to advise His 
Majesty freely. By the nature of the case it is implied that 
coercion, constraint, or a money payment, which is the price of 
voting at the bidding of others, destroys or imperils that function 
of freedom of advice which is fundamental in the very consti- 
tution of Parliament.”” 


Earlier in his speech he referred to “the fundamental idea that 
Parliament, originally conceived as a body of advisers to the King, 
is free—free in its election and free also in its advice.” Similarly, 
he expressed concern about “organisations or trusts of men using 
capital funds to procure the subjection of members of Parliament to 
their commands.”> It is true that there is nothing in Lord Shaw’s 
speech to suggest that donations to political parties would be contrary 
to public policy, unless they were made on the condition that the 
members of that party in Parliament would act on instruction from 
the corporate interest. But the case is nevertheless of fundamental 
importance in the present context for it laid the foundations for the 


B.B.C. Radio 4, World at One, May 9, 1983. A 

“ Such provision was introduced in Canada in 1974 in Federal elections there. See 
Canada Elections Act, 1974, s.70.1, as amended by the Election Expenses Act, 1974, s.12. 

* [1910] A.C. 87, 115. See also the judgments delivered in the Court of Appeal, 
especially Fletcher Moulton and Farwell L.JJ. (note 51, below). 

At p.112. 

št At p.112. See also Fletcher Moulton L.J. in the Court of Appeal [1909] 1 Ch. 163, 

188. 
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decision in the largely-forgotten Kemp v. Glasgow Corporation,” 
where the House of Lords accepted an invitation to extend the 
principles.developed by Lord Shaw. 

Kemp complained about an item of expenditure from the Common 
Good Fund of the Glasgow Corporation. The Corporation had 
promoted a Bill by which it sought to extend the boundaries of the 
city by annexing a number of neighbouring burghs. During elections 
in the burghs concerned, the Corporation paid the election expenses 
of annexationist candidates. It was argued for the Corporation: 

“It is not illegal for a private person to pay a candidate’s election 
expenses. It is not as if the corporation had said: ‘I will pay 

our expenses if you promise to vote in a particular way.’ That 
is not alleged. There being then nothing which is illegal per se 
in this expenditure, is it illegal in the sense that this is not a 
payment that a corporation can lawfully make out of the 
common good? That can only be because it is not for the benefit 
of the inhabitants. That, however, cannot be maintained. The 
true test is, Is this an expenditure for the general benefit of the 
community at large? Unless the transaction amounts to a bargain 
of the kind that Lord Shaw condemns in Osborne's Case there 
is no illegality in it. The object was to facilitate the promotion 
of a measure which is for the interest of the community at large, 
and for such an object public opinion may be influenced and 
encouraged in any legitimate way. A great deal of expenditure 
which will influence public opinion and public elections is 
legitimate.”*° 


These arguments were rejected unanimously by the House of Lords, 
despite the fact that “the candidates who were helped in this way 
were left perfectly free as to their municipal action,” and despite 
the recognition that “the Courts will be very slow to interfere with 
[the] discretion [of local authorities] in the application of the common 
good.” Viscount Finlay in an important passage said that Lord 
Shaw’s speech in Osborne was important only “as illustrating the 
application of the doctrine of illegality on ground of public policy to 
the conduct of elections.”°> It was certainly not a definitive statement 
of the frontiers of the doctrine. 

If we turn to the application of this doctrine, we find that it may 
well have consequences for company spending. Viscount Haldane 
said: 

“Expenditure made by the corporation of Glasgow with the 
direct object of influencing a candidate for the representation 
on the council of a burgh outside Glasgow to stand, and to vote, 
if returned, for incorporation, may well -be illegal as being 
contrary to public policy.”*® 





5 [1920] A.C. 836. 

33 At p.841. 

4 At p.847 (Viscount Finlay). 
5 At p.848. 

5 At p.843. 
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And in a more important passage which was echoed by Viscount 

Finlay,” Viscount Cave said: 
“But the question raised must be determined with reference to 
the tendency of the course pursued and not to its actual result; 
and it is impossible not to see that the existence of a pecuniary 
nexus must tend to influence the judgment and action of a 
candidate. It appears to me that the practice adopted in this 
case, if generally followed, would tend to interfere with the 
rights of electors and with the independence of members of 
municipal authorities, and that the case falls within the pe aed 


of cases described by Lord Shaw in Amalgamated Railway 
Servants v. Osborne as contrary to public policy.” 


It is important to stress the flexible and dynamic nature of the 
doctrine of which first Osborne and now Kemp were but examples. 
But even if the development of doctrine was to stop at Kemp it 
would be difficult to resist the conclusion that Viscount Cave’s 
dictum has important implications for company donations to party 
election campaign funds. l 

The significance is that if an election donation (whether singly or 
in combination with a large number of like institutions) has the 
tendency of influencing the judgment of a party in Government then 
that donation will be contrary to public policy. However, the 
Hansard Society for Parliamentary Government has pointed out 
recently that companies which donate to Conservative funds enjoy 
no formal representation in the constitutional organs of the Party, 
and have no votes at the annual conference.” The Society also 
claimed that there “is no evidence that the industrial policies of the 
Conservative Party have been influenced by [corporate] donations”, 
and that, although it is true that the Party endeavours to pursue- 
policies favourable to free enterprise, these “policies derive from its 
values and beliefs which would continue to influence the Party even 





5 See p.849. 

$ At p.852. In so far as Lord Shaw suggested otherwise in the following passage from 
his speech in Osborne, this must now be read as qualified by the subsequent tightening up 
in Kemp. Lord Shaw had said (pp.113-114): “Granted, however, that no conditions are 
imposed subversive of or imperilling their freedom, it will be observed that nothing that 
has been said attaches a taint or shadow of illegality to the payment of members of 
Parliament. Such payment may be a tribute to character, or a recognition of talent, coupled 
with a desire that these should be secured for the service of the State, or it may spring from 
a legitimate wish that the views, the needs, the perils of particular, and it may be large, 
classes of His Majesty’s subjects should be expressed in Parliament by those who speak 
with the authority of practical experience.” See also Farwell L.J. in the Court of Appeal 
[1909] 1 Ch. 163, 198. It necessarily follows from what was said by both Viscounts Cave 
and Finlay in Kemp that almost all political payments will be contrary to public policy. Cf.. 
the rules of parliamentary privilege, discussed in E. C. S. Wade and G. G. Phillips, 
Constitutional and Administrative Law (9th ed. by A. W. Bradley, 1977), Chap. 12. And 
it has to be noted that, unlike companies, trade unions have been expressly relieved by 
legislation from the dangers of this public policy threat: see Trade Union Act 1913, s.3. 

° Paying for Politics: The Report of the Commission upon the Financing of Political 
Parties (1981), p.29. This contrasts with the position in the Labour Party where the number 
of members affiliated to the party by individual unions directly influences the number of 
votes which the union will have in the proceedings of the party, including party conferences 
and the election of a leader. 
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if company donations were made illegal.” But such a complacent 

view is not shared by all commentators. For example, one American 

writer remarked in a perceptive passage: A 
“It is widely acknowledged . . . that at the very least, [the large 
contributor] gains access to the office-holder, such access is 
usually denied to the average voter. But it would be naive to 
contend that the influence ends with access. The actual effect 
upon public policy apparently covers a spectrum from the most 
blatant purchase of legislation to influences which are so subtle 


that the office-holder may not be aware he or she is being 
biased. ”®! 


The affairs of the Conservative Party are a closely guarded secret. 
But it is quite possible that individual companies, or their represen- 
tatives, have influence through informal and subtle channels. 
Although that might be available anyway, and although money is 
not necessarily directly influential, donations may nevertheless 
heighten .the credibility of corporations, reinforce their internal 
standing and confer legitimacy on the access sought by them. It is 
also true that allegations have been made which, if true, suggest that 
companies use financial aid more directly to influence this party. For 
example, Dr. Wyn Grant has written that “the Chairman of the 
Beecham Group (which gave £20,000 to the Conservatives in 
1977-78) did link criticisms of the party’s economic and industrial 
policies with a hint that further financial aid might not be forthcom- 
ing.”°? But of course it is immaterial whether there is any substance 
in these allegations. It is the tendency alone that is enough. 


VI 


The introduction to this article demonstrated the extent to which 
corporations are the sacred cows of our democracy. We do not really 
know the true extent of their financial commitment, and their 
involvement takes place without any regard to the interests of their 
shareholders, employees, or indeed customers. If corporate involve- 
ment in the political arena is to be permitted to continue, then there 
are fundamental issues which call out for immediate attention. Even 
in the United States, corporations may only finance political expen- 
diture from a separate political action fund to be financed by the 
voluntary contributions of stockholders, executive or administrative 
personnel, or employees of the corporation. Corporate money may 
be used only to establish, administer and solicit contributions to the 





© Ibid., p.20. 

61 M. A. Nicholson, “Campaign Financing and Equal Protection” (1974) 26 Stanford 
Law Review 815, 820. See also H. Alexander, Money in Politics (1972), p.146 and A. 
Heard, The Costs of Democracy (1960), p.266. See further the Canadian Royal Commission 
on Corporate Concentration (1978) which remarked that “Corporate contributions may 
lead to some sense of obligation and conflict of interest, as well as suspicion, even though 
the companies involved often contribute to two or more rival parties or candidates and 
neither ask nor expect any quid pro quo” (p.343). 

. & “Business Interests and the Conservative Party” (1980) 15 Government and Opposition 
143, 155. 
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political funds. But before anything along these lines is even 
contemplated, the basic question of the power of companies to enter 
this arena in the first place will need to be tackled. The argument in 
this paper is that at the present time there are a number of corporate 
donors which may have no power to make such payments. Indeed, 
if Osborne is correct it may well be that trading companies have no 
lawful power to make political donations even where payments are 
made under an express substantive object. 

If it is thought appropriate that companies should be involved in 
political action, it may well be that there is a need for legislation to 
clear up these possible doubts. The question which arises of course 
is whether legislation of that kind should be introduced or whether 
it would not be more desirable to entrench the present legal position 
in some statutory form, in order to remove any possible doubts. The 
case for taking such a step is a strong one. In the first place, 
corporate money compromises the duty of the legislator: he becomes 
responsible to groups which clothe him with neither authority nor 
legitimacy, but only with money. In the liberal form of government 
the legislator’s duty is to the electorate: “Legislators represent 
people, not trees or acres. Legislators are elected by voters, not 
farms or cities or economic interests.”™ Secondly, the removal of 
corporate funds would go a long way towards securing equality of 
opportunity between the two main parties, and, more important, 
would at the same time ensure that the only contributions to the 
political process are those donated by willing individuals.© In con- 
trast to the position in the corporate field, trade union funds are 
financed by the voluntary contributions of individual members who 
have a legal right to withhold payment. Although it is fashionable to 
assert otherwise, there is no evidence that the operation of. these 
arrangements is anything other than an example of the traditionally 
exemplary conduct of trade union internal affairs.“ 

K. D. Ewinc* 


S 2 U.S.C., ss.431-455. The constitutionality of these provisions was challenged (with 
some success) in Buckley v. Valeo, 424 U.S. 1 (1976); see also First National Bank of 
Boston v. Bellotti, 435 U.S. 765 (1978). These measures have had little impact on the input 
of corporate money to the political process and are not sufficient per se. See J. Skelly 
Wright, “Money and the Pollution of Politics: Is the First Amendment an Obstacle to 
Political Equality” (1982) 82 Col.L.Rev. 609. 

Reynolds v. Sims, 377 U.S. 533, 562 (1963). 

6 This need not be controversial. It was Mr. Cecil Parkinson who claimed that “The 
Conservative Party has far less to lose from the reform of the financing of political parties 
than has any other party because the source of our finances is so much better balanced, 
basically because of the size of our membership.” Official Report, Standing Committee F, 
col. 649 (February 15, 1979). 

& See Ewing and Rees, op. cit., note 2. 

* The author wishes to thank Professor Robert Black, Mr. John Collier, Mr. Paul 
Davies, Professor Reuben Hasson, Dr. Alan Paterson, and Mr. John Usher for their advice 
at the various stages in the preparation of this article. The author alone is responsible for 
the views expressed and for any errors which remain. 





REPORTS OF COMMITTEES 


LAW COMMISSION REPORT ON PECUNIARY 
RESTITUTION ON BREACH OF CONTRACT 


THE Law Commission has finally recommended! only one of the 
three reforms which it had previously provisionally recommended in 
its working paper’ in this field. The suggested reform approved 
would give the party in breach a restitutionary remedy for the value 
of his part performance in an entire contract. On the other hand, 
the commission has rejected the provisional recommendation that 
an innocent party should be entitled to recover money paid even for 
a partial failure of consideration. The other provisional recommen- 
dation, that where a seller has delivered goods with defective title, 
the buyer should give credit for his use and possession of the goods, 
was not considered because it was thought more appropriate to deal 
with it in the forthcoming working paper on the supply of goods. 


THE RECOMMENDED REFORM—RESTITUTION FOR THE CONTRACT- 
BREAKER’S PART PERFORMANCE IN AN ENTIRE CONTRACT 


An entire contract is one in which complete performance by one 
party is a condition precedent to the other’s liability to pay the 
agreed price.’ The rule of Cutter v. Powell‘ is that in such a contract, 
no remedy, apart from an innocent party’s remedies for breach, is 
available to the part-performer; and while there are several well- 
established exceptions to it,° this rule generally continues to deny 
the party in breach a remedy for his insubstantial part performance. 

According to the commission this is unsatisfactory because it can 
leave the innocent party unjustly enriched. Bolton v. Mahadeva’ 
illustrates the point. Mr. Bolton agreed to install a heating system 
in Mr. Mahadeva’s home for £560. He broke the contract by 
installing a system that did not heat adequately and gave out fumes; 
although he was requested to remedy the defects he did not do so. 
The cost of putting the system into satisfactory working order was 
£174-50. The Court of Appeal held that Mr. Bolton was not entitled 
to the contract price nor any part of it. The result meant that Mr. 
Mahadeva was in a far better position than he would have been if 
Mr. Bolton had fully performed his contract, because he retained 


! Law Commission no. 121, Law of Contract; Pecuniary Restitution on Breach of Contract 
(1983). Hereinafter page and paragraph references are to this report, unless otherwise 
stated. 

2 Law Commission Working Paper no. 65 (1975) (hereinafter “W.P.”). 

3 It will be assumed throughout that the counter-performance is the payment of an 
agreed price although it may comprise any other act or forbearance; see draft bill, cl.1(6). 

* (1795) 6 T.R. 320. 

5 Chitty on Contracts (1983), paras. 1402-1404, 1579. 

€ W.P. para. 19. 

7 [1972] 1 W.L.R. 1009. 
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the benefit of the work done without paying anything for it. The 
commission felt that this enrichment of the innocent party would be 
acceptable if the parties had clearly intended that payment should 
be made only for complete or substantial performance. But when 
the parties have not so clearly intended, the result is unsatisfactory 
because the innocent party, here Mr. Mahadeva, is left unjustly 
enriched. So it is to reverse the innocent party’s unjust enrichment 
that the commission has recommended that the party in breach 
should be entitled to recover the value of the benefit conferred on 
the innocent party, subject particularly to where the parties have 
clearly intended that payment should be made only for complete or 
substantial performance. 

Three additional criticisms of the present law can be made. A first 
is that it can lead to different results depending on whether money 
has or has not been paid to the party in breach before the benefit 
has been conferred.” This follows because on present law the 
innocent party is not entitled to recover money paid for partial 
failure of consideration, although of course he is entitled to sue for 
damages for breach. Thus in Bolton v. Mahadeva, if the contract 
price had been paid at the outset, Mr. Bolton would have been liable 
to damages but would have been allowed to retain the balance. It 
can be argued in support of the proposed recommendation that 
there should not be this difference in result depending on whether 
money has been paid in advance or not. 

A further defect is that denial of a restitutionary remedy to the 
party in breach for part performance is inconsistent with restitution- 
ary remedies that are available to him.” Thus he can often recover 
money that has been paid to the innocent party either because it was 
a part payment rather than a deposit, or because even if a deposit, 
the courts grant relief against forfeiture. Similarly the exception in 
Sumpter v. Hedges” entitles him to the value of returnable goods 
used by the innocent party. One reason why money and returnable 
goods are treated differently is that there is no difficulty whatever in 
saying that the innocent party is enriched. But where the innocent 
party has requested full performance it is surely sufficiently clear 
that he is enriched by receipt of part performance. Of course, it is 
necessary for the part performance to conform to what the innocent 
party has requested under the contract. This was stressed by the 
Law Commission in its Working Paper,”’ where it was said that if a 
builder were to contract to build a greenhouse but built a garage 
instead, he should not be entitled to payment for the “benefit” 
conferred. The report therefore recommends that the benefit must 
be conferred “under the contract.” The point here being made, 
however, is that since the innocent party’s enrichment can be 


8 W.P. para. 20. 

9 W.P. para. 19. 

10 [1898] 1 Q.B. 673. 

1t W.P. para. 28. 

2 Para. 2.46; draft bill, cl.1(1)(d). 


78 THE MODERN LAW REVIEW [Vol. 47 


established with regard to partially rendered services, the present 
law is inconsistent in giving the party in breach restitutionary 
remedies only for money or returnable goods. 

A third criticism of the present law is that it penalises breach and 
is therefore inconsistent with the fact that penalty clauses are invalid, 
and penal damages are not awarded. 

Turning to defences of the present law, the major defence is that 
it holds men to their contracts; the contractor who knows that he 
will receive no payment until completion (or substantial completion) 
of the job has a great incentive not to abandon it part way through. 
This was the basis of the argument put forward by the commission’s 
dissenting member.! He thought that in practice the main sort of 
contract affected by the recommended reform would be that between 
a householder and a jobbing builder, and that the recommendation 
should be opposed, for it would'remove from the householder almost 
the only effective sanction he has against the builder not completing 
the job. However there are two persuasive counterarguments to this. 
The first is that the innocent party’s right to damages for breach will 
act as some incentive for the builder to adhere to the contract. And 
secondly, legal remedies do not seek to penalise breach; because it 
does do this, the Cutter v. Powell rule can be said to be out of line 
with the general approach. 

A second defence is that because in an entire contract the parties 
have deliberately placed the risk of incomplete performance on the 
performer, the courts ought not to overturn that risk-allocation by 
giving the part-performer a remedy. But in many entire contracts, 
particularly because of the rule of construction that a contract is 
entire where there is postponed payment, the parties have not 
deliberately placed the risk of incomplete performance on the 
performer, and indeed have not provided for part-performance at 
all. Generally, therefore, the awarding of a restitutionary remedy 
would not contradict the parties’ risk-allocation, but where it would 
do so, the commission agrees that that allocation should not be 
overturned, and for this reason its recommendations include a 
provision allowing the parties to “contract-out” of the restitutionary 
remedy." 

A further defence is that breach by the part-performer negates 
the injustice of the innocent party’s enrichment. But it is submitted 
that at least generally, the “wrongness” of contract-breaking does 
not merit,denying the party in breach a restitutionary remedy and is 
rather sufficiently dealt with by the innocent party’s remedies, such 
as compensatory damages. Therefore, this defence carries weight 
only if directed at denying a remedy to “cynical” contract-breakers; 
whether this should be so is examined below. 

The present law is, therefore, unsatisfactory. However, one further 
argument against reform must be considered, and this is that since 


B Pp.36-37. 
4 Paras. 2.32, 2.35, 2.66-69; draft bill, cl.1(2). 
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almost all contracts involving substantial sums of money provide for 
stage payments and are therefore severable, the law on entire 
contracts, albeit unsatisfactory, is of little practical importance and 
does not justify the time and expense of reform. There are two 
counterarguments to this. First, so long as there are some entire 
contracts involving substantial sums of money, reform can be said to 
be of sufficient practical importance; and the commission emphasises 
that even in contracts between householders and jobbing builders, 
which are now the main type of entire contract, sums of several 
thousand pounds are far from unknown. Secondly, the Cutter v. 
Powell rule in fact applies not only to entire contracts, but also 
analogously to those stages of a severable contract where payment 
is to be made when the thing to be done under that stage has been 
completed. The commission’s recommendations are therefore 
intended to apply not only to entire contracts, but also analogously 
to these “entire stages” of severable contracts. As such, the 
recommendations are of wide practical importance. The conclusion 
therefore, 1s that the commission is correct to advocate reform of 
the present law. 


THE DETAILS OF THE RECOMMENDED REMEDY 
1. Wider Scope of the Remedy 


Although the recommendations are primarily intended to give a 
party in breach a remedy for partial performance in an entire 
contract, this is not intended to be their sole effect. First, the remedy 
is intended to apply not only to entire contracts, but also to 
analogous stages of a severable contract. And secondly, the same 
remedy is intended to be also available to a part-performer who is 
not in breach, and who does not have a remedy under the present 
law’®; but this seems unsatisfactory for where the part-performer is 
not in breach, losses suffered by the other party cannot be set-off 
(or counterclaimed) as damages; and similarly, while it seems only 
fair that a part-performer in breach should bear the “loss,” where 
the pro rata contract price exceeds the value of the work done, it is 
not at all clear that this is fair where he is not in breach. It is 
submitted therefore that it would have been preferable to have dealt 
separately and differently with the part-performer who is not in 
breach. 


2. When the Remedy will Not Apply 


The remedy is not intended to apply where the contract is still “on 
foot.” The commission therefore recommends that the remedy 
should apply only after the contract has been terminated.” The 
reasoning behind this is presumably that, except where a provision 





% Paras. 2.76-82; draft bill, cl.1(5). 
© Paras. 2.70-75; draft bill, cl.1(8). 
7 Paras. 2.41-44; draft bill, cl.1(1)(c). 
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ot the contract operates to terminate the contract, the part-performer 
should not be able to “quit” and gain recompense, where the 
innocent party still wants full performance. The problem, however, 
is that this may restrict to too great an extent the right of a party in 
breach to the new remedy. This is because theoretically an innocent 
party can hold the contract open indefinitely, and indeed where the 
benefit received is of greater value than any damages he can recover, 
it will be in his interests to do so, even if he no longer genuinely 
desires complete performance. Rather than insisting that the contract 
be terminated, it may therefore be more satisfactory to allow the 
remedy, except where the party to whom completion is due seeks, 
and is likely to be granted, specific performance. 

The remedy is also not intended to be available where, subject to 
one exception, the part-performer has a remedy for the value of his 
part-performance under the present law.’® The one exception is that 
even though the part-performer has a remedy for the value of 
returnable goods under Sumpter v. Hedges, the new remedy—“for 
reasons of procedural convenience”—should still be available. One 
minor criticism that should be made is that the reference to the 
part-performer already having a remedy where the defendant wrong- 
fully prevents complete performance is too narrow; rather the 
innocent part-performer has a remedy of damages or quantum meruit 
wherever he justifiably elects to terminate for breach, whether or 
not he is prevented from completing performance. 

The proposed remedy is not to apply where the parties have 
“contracted-out.” It is important to emphasise that “contracting-out” 
would include not only where the parties expressly refer to the new 
remedy, but also where their words make it clear that they intend 
the risk of incomplete performance to fall on the performer.'? And 
in relation to this, a major argument of the Law Commission 
throughout the report is summed up in the following: “Neither the 
fact that consideration is expressed as a lump-sum, nor the fact that 
payment-is to be postponed until completion of the contract is to be 
regarded per se as showing such an intention.”” Finally contracts for 
the sale of goods and for the carriage of goods by sea are specifically 
excepted from the recommendations.” 


3. The Benefit and its Valuation 


Clearly the part-performer must have conferred a benefit, e.g. a 
writer who has agreed to write a book for a publisher confers no 
benefit if he writes half the book, then tears up the manuscript and 
refuses to do further work. Moreover, as has already been explained, 
the benefit must be conferred “under the contract.” Unlike section 
1(3) of the Law Reform (Frustrated Contracts) Act 1943, the remedy 


8 Para. 2.45; draft bill, cl.1(7). 

? Para. 2.68. Note also that “contracting-out” includes the parties’ having fixed for 
themselves how much should be paid for part-performance; draft bill, cl.1(2)(b). 

2 Para. 2.69. 

2! Paras. 2.84-87; draft bill, cl.3(3). 
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would not be restricted to “valuable” benefits, for it was thought 
that “valuable” had too vague a meaning. Nor would it be restricted 
to substantial benefits, since it was felt that if the part-performer 
wanted to use the small claims procedure to claim for small benefits, 
there was no reason why he should not be entitled to do so. 

It should be added that the commission recommends that where 
the benefit under the contract is to be conferred on a third party, 
the part-performer should be entitled to the same remedy 
against the other party to the contract as he would have had if the 
benefit had been conferred on that other party.” However, it seems 
doubtful whether this and the usual situation can be so assimilated; 
here, not only is the party paying not enriched in the same way (if 
at all), but also he may be entitled to no more than nominal damages 
for breach. It is submitted therefore, that the question of whether 
the new remedy should be available in a contract made for a third 
party’s benefit requires re-examination. 

As regards valuation of the benefit, elaborate provisions are not 
suggested: rather the recommendation is simply that “the party who 
has conferred the benefit shall be entitled, as against the other party, 
to such sum as represents the value of what he has done under the 
contract to the person who has the benefit of it.”” The commission 
does emphasise, however, that the value of the benefit should not 
be based on the contract price. This means that where the pro rata 
contract price of the services exceeds the value of what is received, 
the “loss” will be borne by the part-performer, and where he is in 
breach, this seems only right, i.e. it seems perfectly acceptable for 
the innocent party to be able to escape from a bad bargain. However, 
if the value of what is received exceeds the pro rata contract price, 
to give the party in breach that value would enable him to be better 
off by partial than by complete performance. To prevent this the 
commission has sensibly recommended that the upper limit recover- 
able by the part-performer should be the pro-ratable proportion of 
the contract price.” Finally, no recommendation is made as to the 
time at which the value of the benefit is to be assessed.” 


4. The Set-Off (or Counterclaim) for Damages for Breach 


The commission acknowledges that the innocent party would still be 
entitled to damages for breach, which he would be able to set-off 
(or counterclaim) against the claim made by the party in breach”; 
and it considers that the usual rules of remoteness and mitigation 
should apply to the innocent party’s claim for damages, but that 
clauses excluding the contract-breaker’s liability for contractual (but 
not tortious) damages should not be given effect to, since it would 


2 Para. 2.47; draft bill, cl.1(1)(d). 
B Para. 2.53; draft bill, cl.1(3). 

4 Paras. 2.52-53; draft bill, cl.1(4). 
% Para. 2.57. 

% Para. 2.56; draft bill, cl.2. 
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be unsatisfactory to allow the party in breach the value of the benefit 
conferred, without at the same time allowing the innocent party a 
set-off for the loss caused.” 

In order to appreciate the joint effect of the recommended new 
remedy and the innocent party’s entitlement to damages it is helpful 
to refer to two hypothetical cases. 

In the first, the party in breach, Y, makes a bad bargain. He 
agrees to do some work for X for £4,500. He does two-thirds of the 
work and then in breach of contract refuses to go on. The value of 
the work done for X is £5,000. If Y had completed, it would have 
been worth £7,500. The overall effect of the new remedy and the 
innocent party’s set-off (counterclaim) for damages is that Y is 
entitled to be paid £2,000. This is calculated as follows; although the 
value of the work done is £5,000, the upper limit recoverable is 
£3,000, being the pro-ratable proportion of the contract price. So by 
the new remedy Y is entitled to £3,000; but X’s entitlement to 
damages must be set-off against this. He is entitled to damages of 
£1,000, i.e. £2,500 (cost of substitute) minus £1,500 (costs saved). 
Hence the net sum to which Y is entitled is £2,000. 

In a second case, Y makes a good bargain. He agrees to do some 
work for X for £9,000. He does two-thirds of the work, valued at 
£5,000, and then in breach of contract refuses to go on. If Y had 
completed the work it would have been worth £7,500. Y is here 
entitled to £5,000, i.e. the value of the work done for X and X is 
probably not entitled to any damages for breach. 


5. The Cynical Contract-Breaker 


In its working paper, the commission had provisionally recom- 
mended that the court should have a discretion to disallow a claim 
where this would be appropriate having regard to the conduct of the 
party in breach in all the circumstances of the case.” The reasoning 
behind this is that sometimes—for example, where the part-per- 
former breaks the contract for no reason other than that he can 
make a larger profit by performing a different contract with someone 
else—the injustice of the innocent party’s enrichment is countered 
by the part-performer’s unacceptable motive in breaking his contract. 
But in its, report, the commission has rejected leaving the courts 
such a discretion, because the task of evaluating the motive of a 
contract-breaker would create unacceptable uncertainty and in many 
situations would be an impossible one.” It can be added to this that 
as penal damages are not available to differentiate between the 





2 Paras. 2.6465; draft bill, cl.2. Is it really necessary for this clause to be so long-winded 
and complex? 

2 An alternative method to the commission’s would be to allow the party in breach the 
full value of his work, i.e. £5,000. The same result of £2,000 owing to Y would be reached 
because X would be entitled to set-off a higher sum of damages, i.e. £3,000. 

2 W.P. para. 47. 

» Paras. 2.58-60. 
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cynical and non-cynical contract-breaker, it would be inconsistent to 
make such a distinction here. 


WOULD AN ALTERNATIVE METHOD OF REFORM BE PREFERABLE? 


Two alternative methods of reform to that recommended suggest 
themselves. The first, and that preferred by the dissenting member, 
would be to adopt the principles of section 1(3) of the Law Reform 
(Frustrated Contracts) Act 1943. The argument is that that Act 
seems to work satisfactorily, and that creating a different set of rules 
creates unnecessary complexity. But while it is perhaps true that 
where the part-performer is not in breach, the problems in this area 
and in frustration are more or less identical, a different balance of 
the interests of the parties is called for in the usual situation where 
the part-performer is in breach, e.g. it would be unsatisfactory to 
allow the party in breach to be better off by breach than by 
performance. Moreover apart from differences in relation to valua- 
tion and set-off, many of the commission’s recommendations are 
designed to explain when the remedy is available and these must 
obviously differ from the 1943 Act simply because a different area 
of law is involved. 

A second alternative method would simply be to remove the 
present presumption that mere postponement of payment until the 
completion of performance means that a part-performer should 
receive no payment. One problem with this is that it leaves uncertain 
how performance is to be valued whereas the commission’s proposals 
seek to ensure that valuation and set-off for damages balance the 
interests of the two parties in a particular way. A further objection 
is that the theoretical base of this method is artificial, in that it 
purports to rest payment for part-performance on the parties’ 
intentions, whereas, as the commission recognises, the parties have 
often not dealt with this particular question and the true theoretical 
base is rather the principle of reversing unjust enrichment. 

The conclusion is that, subject to some minor criticisms, the 
commission’s recommendations for reform should be supported. 


THE REJECTED REFORM—RECOVERY OF MONEY PAID BY THE 
INNOCENT PARTY”! 


On present law, the innocent party is entitled to recover money paid 
only where there has been a total failure of consideration. In its 
working paper, the commission provisionally recommended in effect 
that he should be able to recover money paid for partial, as well as 
total, failure of consideration. However since it was also being 
proposed that the party in breach under an entire contract should 
have a remedy for the value of his part-performance, the provisional 
a a a SE i es ek enemy 


*! As with part-performance of an entire contract, the problem is not confined to where 
there has been a breach. However here the commission discussed the problem solely in 
terms of breach, presumably because the rejection of the proposed reform meant that its 
details did not have to be examined. f 
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recommendation was worded as follows: “Where the party in breach 
has not substantially performed the contract the plaintiff should be 
entitled, as an alternative to a claim in damages to claim from the 
party in breach restitution of the difference between the amount 
paid and the value of the benefit received”**; and additionally it was 
thought that that benefit should be valued in the same way as the 
new remedy for the part-performer in an entire contract. 

The main argument in favour of such a change is that where the 
innocent party has made a bad bargain, the party in breach is 
unjustly enriched if he is entitled to keep money paid in advance; 
and he is unjustly enriched because he is allowed to make the gains 
by breach that he would have made if he had fully performed his 
contract.” Or to put it another way, the reversing of unjust enrich- 
ment requires that where a contract has been breached, the innocent 
party ought to be able to get out of a bad bargain by recovering 
money paid, subject to a deduction for the benefit received. * To 
illustrate this it is helpful to refer to the hypothetical case posed by 
the commission. 3° X engages a builder to do certain work for £5,000 
which he pays him at the outset. He has made a bad bargain, in that 
a reasonable price for the work would have been £2,000. The builder 
does half the work and then leaves the site, so X engages another 
builder to do the rest of the work and pays him £1,000. Here the 
innocent party is basically entitled to £1,000 damages protecting his 
expectation interest. The overall result is that-the party in breach is 
able to keep the £5,000 minus £1,000 damages. Although in breach 
he therefore makes the £3 000 profit that he would have made if he 
had fully performed, and the innocent party is unable to get out of 
his bad bargain. 

An additional argument in favour of reform is that the present 
law is inconsistent. Where there has been a total failure of consider- 
ation the party in breach has to pay back money paid and he is 
` therefore not able to make the gains by breach that he would have 
made if he ‘had fully performed the contract. The difference between 
partial and total failure of consideration does not justify the differ- 
ence in position of the party in breach in these two situations. The 
present law is also out of line with the Law Reform (Frustrated 
Contracts) Act 1943, s.1(2) which, following discharge by frustration, 
entitles a party to recover money paid, subject to a possible deduc- 
tion for expenses incurred. 

Finally, it is arguable that the present law is inconsistent with the 
recommended new remedy for the part-performer in an entire 
contract*; for by that, an innocent party would still be allowed to 
escape fully from a bad bargain, for where the pro rata contract 
price exceeded the value of the benefit received, he would be bound 


2 W.P. para. 55. 
3 W.P. para. 53. 
* Arguably the party in breach should also be able to deduct wasted expenses. 
3 W.P. para. 52. 
36 W.P. para. 54. 
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to pay only for the value of the benefit. Hence in the hypothetical 
case above if the £5,000 had not been paid in advance, the party in 
breach would be entitled under the new remedy to about £1,000, 
thereby making no profit; whereas on the present law, if paid in 
advance, he is entitled to keep £3,000 profit. 

Despite these strong arguments in favour of the provisional 
recommendation, the commission has rejected it although its appar- 
ent” grounds for so doing are unconvincing. First, the commission 
seems to accept quite simply that it is not unjust to leave the party 
in breach enriched by the gains that he would have made if he had 
not breached the contract. Unfortunately no reasons for acceptance 
of this view are given. Secondly, the commission appears to accept 
the argument that, because in assessing damages, the courts do not 
and would continue not to, allow an innocent party to escape from 
a bad bargain, the proposed restitutionary remedy allowing this 
should not be introduced. But this is no argument for totally rejecting 
the proposed remedy. What force it has is rather to the effect that 
it may be unsatisfactory to negate the existing law on discharge for 
breach and damages by allowing an innocent party to escape from 
a bad bargain merely because there has been a minor breach; for 
where there is merely a minor breach, it does not appear as unjust, 
if at all, for the party in breach to retain the gains that he would 
have made if he had not breached the contract, and a restitutionary 
remedy is less, if at all, justified. But if there is this need for a 
limitation it can easily be dealt with by restricting the recovery of 
money to where the innocent party has justifiably terminated the 
contract. 

Finally, the commission appears to accept two arguments denying 
that it is inconsistent to allow the innocent party to recover money 
paid on a total but not a partial failure of consideration. The first is 
that recovery for total failure of consideration differs because the 
innocent party is only “incidentally entitled to escape from a bad 
bargain” and “such a right of recovery does not have as its purpose 
the provision of an escape route from a bad bargain.” But one can 
equally well say that the purpose of the proposed recovery for partial 
failure of consideration is to reverse the contract-breaker’s unjust 
enrichment, which only incidentally allows the innocent party to 
escape from a bad bargain. The second argument is that recovery 
for total failure of consideration “does not involve the court placing 
a value upon the contractual performance different from that agreed 
by the parties and thus re-opening the transaction.” But recovery of 
money per se, whether for total or partial failure of consideration 
does not involve putting any value on contractual performance; the 
objection is really that recovery for partial, unlike total, failure of 
consideration, would also involve a deduction for the value of 

37 “Apparent” since the commission rejects the provisional recommendation because of 


objections put forward by others, without explicitly saying that it agrees with those 
objections; see paras. 3.8-9. 
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benefits recovered by the innocent party; however, since the com- 
mission has approved the valuation of such benefits with regard to 
a part-performer’s remedy in an entire contract, it is difficult to 
understand why it should object to it here. The conclusion is that 
the commission’s grounds for rejecting its earlier provisional recom- 
mendation are unsound. Since there are strong arguments in favour 
of such a reform, this rejection is both unfortunate and surprising. 
A. S. Burrows* 


* Lecturer in Law, University of Manchester. I should like to thank Mr. S. Moriarty, 
Exeter College, Oxford, for his comments. 
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MULTINATIONALS AND THE ANTIQUITIES OF COMPANY LAW 


“THE growth of large multinational corporations links economies 
together ever more closely by virtue of normal corporate opera- 
tions”; and national authorities are today constrained “by an inter- 
national corporate order.”’ In the absence of an “international 
companies law, administered by a supranational body as a means of 
effecting social control on the supergiants,”* national company laws 
must cope as best they can with the new transnational enterprises. 
Multinational Gas and Petrochemical Co. v. Multinational Gas and 
Petrochemical Services Ltd.* shows that English law is in poor shape 
for this difficult task. 

The case concerned three giant oil companies (incorporated in, 
respectively, the United States, France and Japan) operating a joint 
venture. For it they formed a company registered in Liberia (M.), 
the plaintiff. They were sole shareholders and appointed its directors; 
all of its business was done abroad; and the directors all resided 
abroad. (M. was to be incorporated in England but was moved to 
Liberia for tax reasons.) They also formed another company (S.), 
which was registered in England, to act as M.’s adviser and agent. 
M.’s directors made various decisions, allegedly negligently, between 
1973 and 1975 concerning the operation of gas tankers. All these 
decisions were made at the behest of the oil company shareholders. 
By 1978, having minimal assets, it was wound up, bringing “a 
financial disaster” to its creditors, including S., which the three oil 
companies did not offer to meet.* S. gave advice to M. which was 
also alleged to be negligent. It too went into liquidation in 1978. 

In the Multinational Gas proceedings, M., at the instance of its 
liquidator, sued S., the oil companies (its shareholders) and its own 
directors, alleging various breaches of duty based upon the advice 
from S. and the activities and decisions of its own shareholders and 
directors. The real plan behind the litigation was to “get at the oil 
companies” by making them pay up to its “creature,” M. The 
companies and some of M.’s directors had funds enough to do so; 
and the suit against S. was really a route by which to attack the 
Other defendants. But in the absence of mala fides there was nothing 
improper in that in the view of a majority of the Court of Appeal. 
The trouble was that, except for S., the proposed defendants 
operated and resided abroad, prohibiting service of a writ unless M. 





' E. Herman, Corporate Power, Corporate Control (1981), p.243. 

2 A. Miller, The Modern Corporate State, Private Governments and the American 
Constitution (1976), p.85; see too, D. Wallace, Legal Control of Multinational Enterprise 
(1982); K. Simmonds (ed.), Multinational Corporations Law (1978),-Vols. I-III. 

3 [1983] 3 W.L.R. 492, C.A. 

* Lawton L.J. [1983] 3 W.L.R. 498; loss to creditors was alleged to be more than £75 
million; assets within the jurisdiction were less than £400,000. 

5 May L.J. ibid. at p.511; Dillon L.J. at p.518; Lawton L.J. at p.501, held that where the 
predominant motive of suing S. was to enable others to be joined, leave to serve out of the 
jurisdiction should be denied. The value judgments inherent in his approach to multinational 
groups, at pp.500-501, are very relevant to the general issues raised below, notes 27-38. 


87 


88 THE MODERN LAW REVIEW [Vol. 47 


could find a basis in R.S.C., Ord. 11, r.1 to secure the leave of the 
court to serve a writ out of the jurisdiction. The claim that torts had 
been committed within the jurisdiction was rejected, thereby exclud- 
ing Ord. 11, r.1(1)(A); the alleged negligence was committed abroad, 
resting largely on the information received by and acted on by M.’s 
directors abroad. 

That left Ord. 11, r.1(1)(j), under which a person may be served 
out of the jurisdiction if he is a necessary or proper party to an 
action “properly brought against a person duly served within the 
jurisdiction.” But where the proposed foreign defendants have a 
good defence to the action, the court will not permit service out of 
the jurisdiction.® Did the foreign defendants, in particular M.’s own 
directors and shareholders, have such a defence? The Court of 
Appeal (May L.J. dissenting) thought they did. 

The argument of the majority was essentially simple. S., as a 
company, was a separate entity from its shareholders. It was not a 
“sham”; and its “corporate veil” could not be “torn aside.”’ M. too 
was a corporate entity and its shareholders (unlike directors) did not 
owe it fiduciary duties; shareholders have a right to vote in their 
own interests and neither they nor the company owe a duty to future 
creditors. Recent suggestions limiting the general powers of con- 
trolling shareholders are not therefore supported by this judgment.’ 

Secondly, shareholders’ unanimous assent to acts done by the 
directors that are intra vires and not “fraudulent” results in the 
company being “bound” by them. The acts become the company’s 
acts. Indeed, in this context “the shareholders are in substance the 
company”; the unanimous assents may be given formally or infor- 
mally, or even (as here) at what were called “board meetings rather 
than general meetings.”’? These principles were recently reaffirmed 
in Re Horsley and Weight Ltd.™ The decisions of the directors 
therefore: had all become “the plaintiffs acts,”'* by reason of 
approval by the oil company defendants, leaving M. with no cause 
of action. The irony of this company law logic cannot have been lost 
upon the global controllers in Paris, Tokyo and Delaware. 

The dissent of May L.J. is at first sight attractive. Unanimous 
assent by the members means that a company is bound by the legal 
results of a transaction; by the terms of a contract, for example. 





6 Lawton L.J. ibid. at pp.500-501; May L.J. at pp.505-511; Dillon L.J. at pp.516-518. 

7? Dillon L.J. at p.515. The point was not pressed; but it is time that the courts or the 
legislature specified the criteria by which to judge such “shams.” 

8 Dillon L.J. at pp.519-520, applying N. W. Transportation Co. Ltd. v. Beatty (1887) 12 
App.Cas. 589, 593; Lawton L.J. at pp.501-502 agrees; and May L.J. at p.512 must have 
agreed on the broad proposition but applied a stricter test in respect of release of breach 
of directors’ duties; infra notes 13, 23. 

9 See Gower, Modern Company Law (4th ed., 1979) pp.623-630; compare Wedderburn 
(1981) 44 M.L.R. 202, 205-210 on “fraud” and the shareholders’ right to vote. But see 
infra note 23. 

© Dillon L.J. [1983] 3 W.L.R. at pp.519-520; Lawton L.J. at pp.501—502. 

1 [1982] Ch. 442; P. L. Davies [1983] J.B.L. 243; Wedderburn (1983) 46 M.L.R. 204. 
See Salomon v. Salomon & Co. Ltd. [1897] A.C. 22; Re Express Engineering Ltd. [1920] 
1 Ch. 446; Parker & Cooper Ltd. v. Reading [1926] Ch. 975; Re Duomatic Ltd. [1969] 2 
Ch. 365. 

2 Lawton L.J. ibid. at p.501. 
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But, he added, where directors broke their duty of care or fiduciary 
duty, the company acquired a cause of action which vested in the 
company and became “an asset of the company.” That asset cannot 
be “gratuitously released” unless an express object permits or unless 
it is done bona fide for the benefit of the company.’ Moreover, the 
fact that all the shareholders knew of the acts, and even knew of 
breaches of duty, by the directors, and did nothing, could not of 
itself constitute a release of the directors by the company. Indeed, 
it was generally agreed that no such defence as volenti non fit injuria 
was applicable in this case.’ 

But two factors make his dissenting view technically questionable. 
First, in authority apparently not cited in this case, it has been held 
that a company is bound by unanimous assent by members on 
matters concerning its internal constitution (alteration of articles) as 
much as in its transactions with third parties.” If a change of articles 
so made binds the company, why not a release of a cause of action 
against directors? Secondly, was it right to pose the question in 
terms of a “release of a cause of action” against the directors? The 
majority thought not. The impugned decisions of the directors had 
been in fact the decisions of all the shareholders, the joint venturers, 
“at the outset”; and the case never got to the point of a release of 
a cause of action.’° Moreover, when the shareholding oil companies 
approved the acts of the directors, there was no cause of action 
because “at that time there was no damage.””’ As the principles of 
law stand, there is (unhappily) much to be said for the jurisprudential 
accuracy of the majority view. 

Company law litigation has long taken insufficient notice of 
suggested distinctions (if there be true distinctions) between share- 
holders’ decisions to adopt a transaction, to ratify an act done by the 
directors and to release directors from breach of duty. Similarly, 
although it is clear that a company can sue directors for such breach 
despite mere knowledge and acquiescence by its shareholders, it is 
even now unclear what constitutes “properly authorised and ‘consti- 
tuted proceedings” in such cases."® Further, although no derivative 
action by a shareholder will lie in a case of mere negligence by 
directors,” dicta in Re Horsley & Weight suggested that an action 
might lie, and ratification or release might be ineffective, in a case 
of “gross negligence” (at least where the directors voted as share- 


3 May L.J. ibid. at p.512; applying Re Lee Behrens [1932] 2 Ch. 46, 52; see (1983) 46 
M.L.R. at pp.206~-210; supra note 5. 

4 Lawton L.J. ibid. at p.502 and May L.J. at p.513. 

15 Cane v. Jones [1981] 1 All E.R. 533 (even though s.10 lays down the procedure for a 
majority to alter articles); contrast Re Duomatic Ltd. [1969] 2 Ch. 365 (a mandatory 
demand by statute for a meeting). 

© Dillon L.J. [1983] 3 W.L.R. 520. 

7 Lawton L.J. ibid. at p.502. 

8 May L.J. ibid. at p.512; see Wedderburn, “Corporate Litigation” (1976) 39 M.L.R. 
327. 
"9 Pavlides v. Jensen [1956] Ch. 565; see Dillon L.J. [1983] 3 W.L.R. 520 who disapproves 
the notion (parallel to that advanced in Gower, op. cit. pp.650-651) that such a shareholder 
may sue if he waits until the company purports to absolve the directors. 

Per Templeman L.J. [1982] Ch. 455-456; and Cumming-Bruce L.J. at p.442. 
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holders on their own release). Lawton L.J. thought these dicta 
related only to “misfeasance.””’ Dillon L.J. would apply them only 
to misfeasance or “recklessness... which is conduct nearly 
approaching fraud””; and he added that in this case, as opposed to 
Re Horsley & Weight, these shareholders (oil companies) were not 
the same persons as the directors (their nominees) and so owed “no 
duty to the company.” Rarely has the corporate veil clothed a less 
meritorious distinction. May L.J. clearly favoured a wider prohibi- 
tion upon self-release by shareholders of their own acts done as 
directors, but he rejected distinctions between “negligence” and 
“gross negligence” in time-honoured fashion as resting merely on 
“the opprobrious epithet.” 

The Multinational Gas case points up yet again the geriatric 
deficiencies in various principles of company law. For instance, how 
much longer must we wait for one of the Companies Acts now 
regularly sired by EEC Directives out of the Department of Trade 
to tell us who can “ratify” which acts, by which directors, and in 
what kinds: of companies?” And is it not time to know just when a 
company is a “sham” and when the veil of corporate personality can 
be “torn aside”? If corporate veils could have been discarded in the 
instant case, the result might well have been different, especially if 
the liberal attitude of the two Lords Justices to Order 11 were 
sustained.” 

But this only scratches the surface. It is surely time for statute to 
break corporate veils and make parent corporations, in stated 
circumstances, liable for some at least of the debts and liabilities of 
subsidiaries (and of their subsidiaries’ directors and managers effec- 
tively appointed by them). It is no longer just a question of abuse by 
“irresponsible multiplication of companies, particularly of one-man 
companies . . . of very small undercapitalised businesses”*’— though 
it is noteworthy that in 1982, 54,866 of 87,166 new companies were 
registered with a share capital not exceeding £100.7* For decades, 
the abuse of incorporation with limited liability, through groups 
using ever larger concentrations of capital, has attracted legislative 
attention in Europe.” Courts and legislatures in the United States” 


2 as 3 W.L.R. 502; that does not include mere negligence: Re B. Johnson [1955] 
Ch. 634. 

2 Ibid. at p.522. 

2 [1983] 3 W.L.R. 511-513. See notes 8 and 13, supra. 

2% [1983] 3 W.L.R. 513; cf. Rolfe B., Wilson v. Brett (1843) 11 M. & W. 113, 115 (“the 
same thing with the addition of a vituperative epithet”). 

* A start, albeit defective, was made in the 1978 Bill, cl.44: see Gower, op. cit. pp.576, 
601-602; but this was dropped from the Companies Act 1980. 

* On this point, see May L.J. and Dillon L.J. supra, notes 5 and 6. 

27 “Jenkins Report’ on Company Law, 1962, Cmnd. 1749, p.5. 

*% Companies in 1982 (Dept. of Trade and Industry), Tables 2 and 3. 

* See Cohn and Simitis “Lifting the Veil in the Company Laws of the European 
Continent” (1963) 12 I.C.L.Q. 189; cf. A. Parone de la Rosa (ed.), J Gruppi di Societa 
(Mulino 1982: various countries). On the British law on “groups” see Gower, op. cit. Chap. 
6; and D. Prentice in K. Hopt (ed.), Groups of Companies in Europe (1982). 

% See the useful review in M. Whincup (1981) 2 Co.Law. 158; cf. A. Landers, “A 
Unified Approach to Parent, Subsidiary and Affiliated Questions in Bankruptcy” (1975) 42 
Chicago L.R. 589. 
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have long targeted the “perversion of the privilege to do business in 
a corporate form.”*’ Both French and German law demand responsi- 
bility in parents for subsidiaries’ liabilities in some (though markedly 
different) situations”; and, in the latter, liability for a subsidiary’s 
debts is seen as an “inescapable corollary” of the parent’s power to 
control its assets.” 

As Schmitthoff has pointed out, we need extensions both in 
jurisdiction (so as to deal with corporations with substantial business 
in the host country) and in liability (of parents for subsidiaries if 
these are effectively agents, which they should be rebuttably pre- 
sumed to be), recognising the multinational “as an economic unit,” 
but effected in a “balanced and flexible manner.”** The proposed 
EEC Ninth Directive on Groups would move in that direction by 
controlling the forms of integration and extending liabilities of 
parents.” On the other hand, the much more imminent Regulation 
on the “EIG” may well provide new ways for multinationals to 
manipulate freedom for business to cross frontiers in the Commun- 
ity.” But, quite apart from the EEC, why should British company 
law not be adjusted to conform to the standards required of 
transnational corporations today by international guidelines, notably 
those emerging from the United Nations Commission and Centre on 
Transnational Corporations, and those promulgated by the ILO and 
the OECD.” In the light of section 46 of the Companies Act 1980, 
for example, why should not corporate groups be required to observe 
the OECD principle that adequate information on the enterprise as 
a whole should be disclosed to employees’ representatives for 
bargaining purposes? 

Recently, the pioneering work of Hadden has indicated that 
reforms must go beyond disclosure into the very form of the 


31 Cardozo J., Berkey v. Third Avenue Rlwy. 155 N.E. 58, 64 (1926); see too Zubik v. 
Zubik, 384 F.2d. 267, 273 (1967); Associated Vendors Inc. v. Oakland Meat Co. 210 
Cal.Ap.2d. 825, 838-840 (1962); Ridings v. Motor Vessel “Effort,” 387 F.2d. 888 (1968) 
(undercapitalisation); cf. Ballantine, “Disregarding the Corporate Entity” (1943) 31 
Calif.L.Rev. 426; Palmer, Prentice and Welling Canadian Company Law (1978), sections 
3.15-3.24. 


2 F, Wooldridge, Groups of Companies; The Law and Practice in Britain, France and 
Germany (1981, LALS); the British law compares poorly. 

3 H. Wirdinger, German Company Law (1975), p.145. 

* C. Schmitthoff, “The Wholly Owned and Controlled Subsidiary” [1978] J.B.L. 218, 
229. See the discussion on the 1980 Companies Bill, 1980, Parl.Deb. Hansard, H.C. Vol. 
979, cols. 1249-1273, discussed by Prentice, op. cit. pp.108-111, who favours more limited 
reforms. 

35 EEC Commission, Draft Proposal for Directive on Links between Undertakings and 
Groups October 1980; revised text to be issued shortly. The Department of Trade does not 
expect negotiations to start “for some years”: Harmonisation of Company and Related Law 
in the European Community, Dept. of Trade, August 1983, p.8. 

% Proposals on “European Economic Interest Grouping” (BIG) 1978, O.J. Vol. 21, C. 
103, April 28, 1978, (previously the “European Co-operation Grouping”; now revised 
draft, European Commission document 10854/82, November 11, 1982. A Department of 
Trade consultative document is, at time of writing, expected soon. 

37 See P. Maynard, “The (U.N.) Commission and Centre on Transnational Corporations” 
(1980) 1 Co.Law. 226; P. L. Davies in K. Hopt (ed.), Groups of Companies in European 
Laws (1982), pp.226 et seq.; R. Blanpain (ed.), Comparative Labour Law and Industrial 
Relations (1982), Chap. 5. 
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transnational corporate enterprise as it appears in our jurisdiction. 
We need foreign capital investment; but his work powerfully supports 
the view that, in future: 


“effective regulation of the affairs of complex groups is likely to 
require rather less emphasis on disclosure and rather more on 
the regulation of the internal structures which such groups are 
permitted to adopt.”*® 


To touch upon these questions is to expose the antiquity of the 
principles of company law and procedure with which our courts are 
currently asked to work. How can poor old Salomon be expected to 
cope with Multinational Gas? We speak, teach, litigate and legislate 
about “company law.” But predominant reality is not today the 
company. It is the corporate group. And in a world of internation- 
alised business and power, the dominant feature is the transnational 
enterprise, including the multinational group. Nearly a third of all 
world production is controlled by them; and even by 1976 the global 
sales of their affiliates exceeded in value the gross national products 
of all the non-oil-exporting, developing countries of the world.” It 
has indeed come to pass that these institutions have emerged “not 
only on an equal plane with the state, but possibly even superseding 
it as the dominant form of social organism.”* Those who trumpet 
the “rule of law” cannot be taken seriously if they have nothing to 
say about that. Let us test the next Companies Bill by that measure. 
W. 


M‘NAGHTEN RULES EPILEPSY —OK? 


Ir is a great pity that the House of Lords found it inescapable that 
the medical profession should be burdened with the doctrine that 
epilepsy is one form of insanity. There are enough problems in 
harmonising the law and medicine, and the case of R. v. Sullivan} 
makes it no easier. The defendant, charged under the Offences 
against the Person Act 1861, pleaded not guilty to assault with the 
intention of causing grievous bodily harm, and to inflicting grievous 
bodily harm. When the trial judge ruled that his defence of auto- 





% Tom Hadden, The Control of Corporate Groups (1983, Institute of Advanced Legal 
Studies), p.6; see in particular Chaps. 2 (four case studies), 5 (Liability) and 6 (Account- 
ability) of this important work. 

3 See North-South. A Programme for Survival (the “Brandt Report”, 1980), p.187; 
Herman, op. cit. pp.234-235; N. Hood and S. Young, The Economics of Multi-National 
Enterprise (1979); S. Aaronovitch and R. Smith, The Political Economy of British Capitalism 
(1981), Chap. 12. 

“ Berle and Means, The Modern Corporation and Private Property (1932; revised ed. 
1967), p.313, See the pessimistic conclusions of Herman, Corporate Power, Corporate 
Control (1981), pp.294-301: “The hope for the future must be that a series of survivable 
small shocks or minor catastrophes will occur” leading to greater control and accouatability; 
but “a bleaker forecast is plausible.” See too Wedderburn, “The Legal Development of 
Corporate Responsibility” in K. Hopt (ed.), Corporate Responsibilities ¿nd Directos 
Liabilities (1984, forthcoming). 

1 [1983] W.L.R. 123. 
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matism? arising out of epilepsy was really a plea of not guilty by 
reason of insanity he changed his plea to one of guilty of the 
comparatively minor offence of causing actual bodily harm to avoid 
the consequences of the special verdict. The defendant was known 
to have suffered from epilepsy and had occasionally shown aggression 
towards anyone trying to help him when he was having a fit, and the 
prosecution accepted the medical evidence for the defence that the 
incident had happened in the course of an epileptic seizure. There 
was no suggestion that he was in any way at fault with regard to the 
taking of his prescribed medication. The prosecution accepted also 
that this could not always prevent all fits and in this case reduced 
their severity. 

He appealed to the House of Lords against the ruling that epilepsy 
amounted to insanity, after he had been unsuccessful in the Court 
of Appeal. The House upheld the decision below but on different 
grounds, deciding that the definition of “mind” used in R. v. Kemp’ 
was to be applied. The word “mind,” said Lord Diplock, covered 
the mental faculties of reason, memory and understanding and if the 
effect of a disease was to impair these so severely as to have either 
consequence mentioned in the latter part of the M‘Naghten Rules,’ 
then the defendant would be insane provided that the condition 
subsisted at the time of the act concerned. The duration of the 
condition was not a matter relevant to the application of the Rules 
though it might be to the course adopted by the Secretary of State 
when he came to deal with the defendant. However, Lord Diplock 
did acknowledge that there was still room for non-insane automatism 
from external factors such as a blow to the head causing concussion 
or the administration of an anaesthetic for therapeutic purposes. He 
rejected the argument for the defendant, based on the undisputed 
evidence of two distinguished specialists from the Maudsley Hospital, 
that the defendant’s conduct fell outside the Rules because his acts 
were unconscious and thus “involuntary” in the legal sense of the 
term and not covered by the phrase “as not to know the nature and 
quality of the act he was doing.” He said that this submission was 
contrary to all the speeches in Bratty v. Att.-Gen. for Northern 
Ireland.” He noted however that one of the expert witnesses had 
accepted that this was an accurate description of the defendant’s 
mental state in the post-ictal stage of a seizure during which, both 


2 For a full discussion of this defence and consideration inter alia of whether it relates to 
the mens rea or the actus reus of a crime see Smith & Hogan, Criminal Law (Sth ed.), 
pp.35 et seq.; and Glanville Williams, Textbook of Criminal Law (2nd ed.), pp.662 et seq. 
On the point mentioned the writers disagree with each other. It is interesting also to note 
that Profs. Smith and Hogan take the view that someone afflicted with St. Vitus’s dance 
would have a defence if he hit someone in an uncontrolled spasm (p.35), but they still 
accept the outcome of Sullivan without comment. 

3 [1957] 1 Q.B. 399. 

* i.e. so that the defendant did not know the nature and quality of the act or that it was 


wrong. 
5 [1963] A.C. 386. 
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specialists, had said, it was probable that the defendant’s acts had 
taken place.° 

This was the third reported case at least in recent years in which 
the question of insanity was considered by a criminal court in a 
similar procedural setting—a not-guilty plea based on automatism 
being interpreted by the trial judge as a matter of law to be a plea 
of not guilty by reason of insanity, with the result that the defendant 
changes his plea to guilty in order to avoid the special verdict and 
appeals thereafter. 

In R. v. Clarke’ the charge was theft (shoplifting) and the defence 
based on unchallenged evidence of illness, worry and depression 
leading to absent-mindedness. The trial judge ruled that this was 
insanity under the M‘Naghten Rules so the defendant changed her 
plea. The conviction was quashed on appeal; the Court of Appeal 
said that the Rules apply to people who, by reason of a disease of 
the mind, are deprived of the power of reasoning; they do not apply 
to those who retain this power but who in moments of confusion of 
absent-mindedness fail to use it to the full. Because the judge at the 
trial had taken the wrong view of the M‘Naghten Rules, the defence 
of automatism had been wrongly abandoned and the conviction 
could not stand. 

In R. v. Quick and Paddison,* the second case, the charge was 
assault causing actual bodily harm to which the defendant Quick 
pleaded guilty when the trial judge ruled that a defence based on 
automatism arising from hypoglycaemia amounted to a plea of not 
guilty by reason of insanity. The defendant—a male nurse at a 
mental hospital—knew that he was diabetic and also knew of the 
need to follow his diet and drugs regime carefully. Moreover, he 
had been treated for hypoglycaemia several times in the past and 
the evidence on this particular occasion leaves no doubt that his 
condition was the result of blameworthy self-neglect. The Court of 
Appeal decided that insanity did not apply in such a case either. It 
took the view that the hypoglycaemia was the result not of the 
diabetes but of the insulin which was taken. Such malfunctioning of 
the mind as there was, it was decided, was thus caused by an external 
factor and not by a bodily disorder in the nature of a disease which 
disturbed the working of his mind. The defence of automatism ought 
to have been left to the jury, and accordingly the conviction could 
not stand. The court commented that no mental hospital would 
admit a diabetic merely because he had a low blood sugar reaction, 
and that common sense was affronted by the prospect of a diabetic 
being sent to such a hospital when in most cases the disordered 
mental condition could be rectified by pushing a lump of sugar into 
the patient’s mouth. 





6 Post-ictal phenomena can take many different forms from minor states of impaired 
awareness to acts of seemingly purposive aggression and physical violence. 

7 [1972] 1 All E.R. 219. 
: Hons 3 All E.R. 347. 
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Hypoglycaemia has many causes and is usually accompanied by 
sweating and faintness which are easily recognised when those 
around the sufferer are aware of the possibility. On other occasions 
hypoglycaemia can manifest simply as aggression or coma. The 
family and friends of diabetic patients recognise these signs when 
the condition develops, usually as a result of the inadequate intake 
of food or the excessive administration of insulin, for example when 
the preparation of the insulin is faulty in some way. Hypoglycaemia 
can rarely occur in circumstances other than in diabetes. 

The extent to which Quick’s case is a binding authority on what 
is and what is not insanity, however, must now be considered in the 
light of R. v. Bailey,’ where the defendant, also charged under the 
Offences against the Person Act, again sought to invoke the defence 
of automatism to a charge of wounding with intent to cause grievous 
bodily harm contrary to section 18, or unlawful wounding contrary 
to section 20. His defence was that he had been suffering from 
hypoglycaemia and had been in a state of automatism and had 
neither the specific intent required for section 18 nor the appropriate 
mens rea or intent needed by section 20. The trial judge ruled that 
because the incapacity of the defendant had been self-induced the 
defence was not available, and the defendant was in due course 
convicted under section 18. On appeal, it was held that so far as 
section 18 was concerned the specific intent needed could be nega- 
tived by the voluntary taking of drugs or alcohol. With regard to 
section 20, the Court of Appeal decided that remarks to the point 
by Lawton L.J. in R. v. Quick were obiter where he said that a 
reasonably foreseeable self-induced incapacity as.a result of doing or 
omitting to do something such as inter alia failing to have regular 
meals whilst taking insulin, would not excuse. The court, after 
referring to R. v. Majewski’ where it had been held that in crimes 
of basic intent voluntary drunkenness in effect supplied the mens 
rea, said that there may be material distinctions between taking 
alcohol or dangerous drugs on the one hand and failing to eat 
sufficient food after insulin to avoid hypoglycaemia on the other. 
Giving the judgment of the Court of Appeal, Griffiths L.J. said”: 

“It is common knowledge that those who take alcohol or certain 
sorts of drugs may become aggressive or do dangerous or 
unpredictable things; they may be able to foresee the risks of 
causing harm to others, but nevertheless persist in their conduct. 
But the same cannot be said, without more, of a man who fails 
to take food after an insulin injection. If he does appreciate the 
risk that such a failure may lead to aggressive, unpredictable 
and uncontrollable conduct and he nevertheless deliberately 
runs the risk or otherwise disregards it, this will amount to 
recklessness. But we certainly do not think that it is common 
knowledge, even among diabetics, that such is a consequence of 


’ [1983] 3 All E.R. 503. 
10 [1976] 2 All E.R. 142. 
1 [1983] 3 Alt E.R. 507. 
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a failure to take food; and there is no evidence that it was 
known to this appellant. Doubtless he knew that if he failed to 
take his insulin or proper food after it he might lose conscious- 
ness, but as such he would only be a danger to himself unless 
he put himself in charge of some machine such as a motor car, 
which required his continued conscious control.” 


He went on to say that self-induced automatism, other than that due 
to intoxication from alcohol or drugs, may provide a defence to 
crimes of basic intent and that in each case the question will always 
be whether the prosecution has proved the necessary element of 
recklessness. Because the jury had not been asked to consider what 
the appellant’s knowledge or appreciation was or what would happen 
if he failed to take food after his insulin or whether he realised that 
he might become aggressive, it was held that on the second count, 
under section 20, there had also been a misdirection. 

There is much to be said about these cases, and the manner in 
which they interact with each other and on the law relating to 
automatism and insanity. One point which clearly emerges is that it 
might now be argued that, in the light of the comments in Bailey on 
Majewski, :Quick might well be decided differently today because 
the defendant’s hypoglycaemia was due to an injection of insulin 
and the jury ought to have been invited to consider whether Quick 
knew what the consequences might be if he failed to take care 
thereafter.” The availability of the defence of automatism is thus 
made to depend on the extent to which the defendant’s conduct 
might be said to be blameworthy. However, in the case of epilepsy, 
by contrast, insanity becomes an issue because the automatism is 
due to an inherent condition and not something—alcohol or some 
other substance—previously eaten or injected, or from some other 
extrinsic cause such as a blow or shock.” 

The point must be made that an epileptic attack may follow a 
failure to take prescribed medication. If it is good law that the 
automatism of an epileptic fit is always insane automatism, then 
juries are precluded from considering whether the failure on the part 
of the defendant to use prescribed drugs to prevent epileptic attacks 
was culpable or not. 

The passage quoted from Bailey’s case above does raise the 
question of the fate of the person of unlikely naivety who claims 
that he did not know that the alcoholic drinks he knew he was 


2 Cf. Watmore v. Jenkins [1962] 2 All E.R. 868, where the court commented that the 
problem was one of causation: was the insulin more than a predisposing or historical cause 
when the defendant sought to invoke automatism as a result of insulin-induced hypo- 
glycaemia as a defence to a charge of dangerous driving? In this case, there was no blame 
attached to the defendant for his condition. But see Smith and Hogan, op. cit., p.36; 
contra, Glanville Williams, op. cit., p.683, where the learned author seems to accept the 
view taken in; Bailey’s case despite having used the very facts as an hypothetical example 
in the previous edition of his book—published before R. v. Bailey—to support the opposite 
conclusion. It must be added that in a personal communication he maintains that Bailey is 
consistent with his views as expressed in the first edition. 

3 Cf. Hill v. Baxter [1958] 1 All E.R. 193. 
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drinking would make him drunk—presumably he could argue that 
he was not voluntarily drunk—but it does make it clear that the 
availability of extrinsically-caused automatism as a defence is depen- 
dent inter alia on the prior state of mind of the defendant. This leads 
inevitably to the conclusion that the decision in Sullivan’s case is 
unfortunate in equating epilepsy with insanity. However, once the 
distinction is drawn between automatism associated with an inherent 
condition on the one hand, and as the result of something extrinsic 
or ingested on the other, then the. decision was probably inevitable. 
In the House of Lords, Lord Diplock expressed the unanimous 
regret at it. In passing, it is worth noting that in the Divisional Court 
an epileptic fit has:been described as the sort of situation to which 
the defence of automatism might apply.’ 

The problems of sentencing in Sullivan’s case clearly reflect the 
absurdity of the equation, for following his plea of guilty he was 
placed on probation with a medical supervision order. It is not at all 
clear however what this was designed to achieve for there is no 
suggestion that doctors could do any more for Sullivan than they 
had done up to the time of the assault, nor was there any evidence 
that Sullivan had failed to follow meticulously the advice given him. 
Under the circumstances the risks to himself and the community 
were not reduced by probation if one assumes that nobody was more 
anxious than he that there should not be another similar episode. 

To use as the criterion of sanity whether or not the condition is 
inherent or extrinsic must surely lead to further puzzles. For exam- 
ple, how should an automatic act due to disease caused by an 
infection (i.e. the invasion.of the body by an organism from outside) 
be classified? Fits with automatic actions may take place in the 
course of numerous diseases—for example in meningitis, where the 
membranes covering the.brain become infected and interfere with 
brain function—or hydatid disease, where the body is infested with 
tapeworms. To. the lawyer, it might be important to ask whether the 
condition was due to an “extraneous” or “inherent” cause and 
presumably these are two illustrations where non-insane automatism 
may be available on the strength of Sullivan’s and Bailey’s cases. 
However, one is then left with the task of classifying every disease 
on this basis. Automatism in ‘the course of epilepsy and arterio- 
sclerosis’ have now been classified as falling within M‘Naghten 
insanity, and presumably despite, R. v. Charlson!® so now would a 
cerebral tumour. Automatic acts are possible in the course of 
syncope (fainting), chorea, Parkinson’s Disease and migraine, and 
where these conditions cannot be ascribed to what the law calls an 
“extrinsic” cause it seems that like automatism during epilepsy, the 
behaviour must be termed “insane automatism.” On the other hand 
automatisms due to hypoglycaemia, meningitis and hydatid disease 


“ Kay v. Butterworth (1945) 173 L.T. 191; see also Hill v. Baxter [1958] 1 All E.R. 193. 
5 R. v. Kemp [1957] 1 Q.B. 399. 


16 [1955] 1 All E.R. 859. 
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as well as the: more traditional agencies—such as reactions to a 
swarm of bees or a blow from a stone—are apparently to be classified 
as sane. How is one to classify R. v. Clarke” under this scheme? 
The logic is not enhanced by the knowledge that epileptic seizures 
can be precipitated by hypoglycaemia even in a person otherwise 
well. ! 

It is suggested that this entire classification makes little logical 
sense; the distinction between “inherent” and “extrinsic” causes is 
arbitrary and of no medical significance and seems to act as a barrier 
to the appropriate disposition of defendants by forcing guilty pleas 
from defendants who otherwise would be acquitted on the grounds 
of automatism. It aggravates the effect of other problems brought 
about by the archaic definition in the M‘Naghten Rules. It is 
striking how these difficulties would be largely resolved if the reforms 
proposed by the Butler Committee were enacted.” The jury would 
then be directed to return a verdict of “not guilty on evidence of 
mental disorder” if (1) they are satisfied that he did not have the 
state of mind necessary for the offence and they are satisfied that at 
the time he was mentally disordered or (2) that he was suffering 
from severe mental illness or severe subnormality as defined in the 
Report.” The proposed definition of severe mental illness’ would, 
it is submitted, generally exclude automatism arising from the 
conditions, referred to above if they are transient in nature. The 
Committee also proposed that the court should have discretion in 
the disposal of cases following such a verdict. 

MERVYN E. BENNUN* 
| CHRISTOPHER GARDNER-THORPET 


Loox HARD AND SEE MORE 


THROUGHOUT the twentieth century, the propensity for the internal 
combustion engine to cause harm has been recognised by the criminal 
as well as the civil law. Ever since the quaintly named Motor Car 
Act 1903, an offence punishing reckless driving has been part of our 
jurisprudence. Until the reform effected by the Criminal Law Act 
1977, this offence had always been additionally satisfied by dangerous 
or negligent driving. Section 50 of the 1977 Act amended radically 
sections 1 and 2 of the Road Traffic Act 1972 which are the operative 
statutory provisions for causing death by reckless driving and reckless 
driving Se: The effect of the amendment (which removed 


7 [1972] 1 All E.R. 219. 

'8 See, e.g. Susan Dell, “Wanted: An Insanity Defence that Can be Used” [1983] 
Crim.L.R. 431. 

Committee on Mentally Abnormal Offenders (Chairman, Lord Butler), Cmnd. 6244 
(HMSO, 1975). 

2 Para. 18.37, p.230. 

21 Para. 18.35, p.229. 

* Lecturer in Law, University of Exeter. 

t Consultant Neurologist Royal Devon and Exeter Hospital, and Tutor in Neurology, 
University of Exeter. 
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from both sections the phrase “or at a speed or in a manner which 
is dangerous to the public”) is to narrow the offence.’ Recklessness 
has always been sufficient. It is now necessary. 

The impact that the amendment has had on the more serious of 
the two offences, causing death by reckless driving, has been 
considered by the House of Lords no less than three times in the last 
two years. Starting with Lawrence* the House had first to discuss 
what “reckless” means. The two other cases were concerned with 
the relationship between this statutory provision and the common 
law offence of manslaughter. It was argued in Jennings’ that motor 
manslaughter had been subsumed by the section 1 offence. That 
argument failed. The question of when it is appropriate to charge 
the common law rather than the statutory offence was left open. In 
Scotland, unlike England and Wales, it is usual for any charge of 
motor manslaughter (there called culpable homicide) to be accom- 
panied by an alternative charge under section 1. In Seymour,* the 
House of Lords has confirmed the different English practice. The 
two offences were held to have the same ingredients and should 
therefore not be joined in the same indictment. 

Of the three, the decision in Jennings was the least controversial. 
It would have been surprising to find that the 1977 Act had impliedly 
repealed part of the common law offence of manslaughter. The 
statutory offence has existed in one form or another since 1956. It 
was difficult to argue that these earlier provisions had replaced the 
common law for many of the relevant statutes made specific reference 
to manslaughter by the driver of a motor vehicle.” There was little 
to suggest that the amendment made by the 1977 Act should be 
treated differently. The only argument might be that the offences 
are now identical. An analysis of Seymour reveals that the House of 
Lords has both proclaimed the offences to be the same and declared 
them to be different. 

Seymour was charged with manslaughter following an accident in 
which his cohabitee was crushed between his 11-ton lorry and her 
car. He was sentenced to five years’ imprisonment. His conviction 
put him in a select, but apparently growing, band of motor man- 
slaughterers.° The question certified for the House of Lords was 
whether the Lawrence direction on causing death by reckless driving 
was appropriate for a case of manslaughter. 


! This is borne out by the dramatic decrease in the number of convictions for these 
offences between 1977 and 1981. S.1 offences dropped by 58-4 per cent. from 450 to 187; 
s.2 by 48-36 per cent. from 6,697 to 3,458. Criminal Statistics: England and Wales, 1981, 
Cmnd. 8668 (1982) Tables 5.9 and 5.16. 

2 [1982] A.C. 510. 

3 R. v. Governor of Holloway, ex p. Jennings [1982] 3 W.L.R. 450. 

+ [1983] 3 W.L.R. 349. 

$ Referred to by Lord Roskill in Jennings, supra, note 3, at p.459. 

6 Before 1980 there were on average six such convictions a year. In 1980 there were 13, 
and 15 in 1981. These are listed in the Criminal Statistics, supra, note 1, as homicides with 
a motor vehicle as “the apparent method of killing” (Table 4.31). As a separate figure is 
recorded for each victim it is possible that this increase merely reflects a multiple victim 
accident in each of those years. 
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“Reckless” driving bears the same meaning in both sections 1 and 
2 of the 1972 Act. The recklessness in section 1 is not as to the death 
but as to the driving. This already marks these offences out as 
potentially difficult. Recklessness is an easier concept when applied 
to a result than to conduct. Lord Diplock, with whom the rest of the 
House agreed, said in Lawrence that in a reckless driving case the 
jury must be satisfied: 


“First, that the defendant was in fact driving the vehicle in such 
a manner as to create an obvious and serious risk of causing 
physical injury to some other person who might happen to be 
using the road or of doing substantial damage to property; and 
second, that in driving in that manner the defendant did so 
without having given any thought to the possibility of there 
being any such risk or, having recognised that there was some 
risk involved, had nonetheless gone on to take it.”’ 


This incorporated Lord Diplock’s controversial view in Caldwell® 
which metamorphosed recklessness from a subjective test to some- 
thing much closer to the objective standards of negligence. Much 
ink has flowed trying to determine how close.’ It is not a problem 
which appears on the blotter of the House of Lords. Pointing to the 
need for “a simple and single meaning” of the words reckless and 
recklessly, Lord Roskill in Seymour drew the solution from the 
“ordinary meaning of those words as stated... in Caldwell and 
Lawrence.” This meaning is to apply to all offences, whether 
common law or statutory, in which recklessness is a requirement. 
And this includes manslaughter. 

Lord Roskill, who spoke for the House on this point, did not 
attempt to improve on the clarity of Lord Diplock’s exposition in 
Lawrence. The evidence so far is that the Court of Appeal has not 
found the Caldwell/Lawrence test all that easy to apply. Lord Roskill 
expressly approved Lord Lane’s view in Pigg’ that Caldwell applied 
to rape, ‘but he did not refer to the later case of Bashir.” The jury 
in that case had been directed that “a man is reckless if in a given 
situation a reasonable, ordinary man would foresee the risk of 
something . . . and he then either never applies his mind to it or he 
applies his mind to it but runs the risk nevertheless.” This the Court 
of Appeal held to be wrong. As Watkins L.J. disarmingly remarked, 
it may be that the judge “thought that there still remained within 
the definition of the word ‘reckless’ some objective as well as a 
subjective element.” This is somewhat startling given that Caldwell 


? Supra, note 2, at p.526. 

8 [1982] A.C. 341. 

° Griew, “Reckless Damage and Reckless Driving” [1981] Crim.L.R. 743; McEwan and 
Robilliard, “Recklessness: The House of Lords and the Criminal Law” (1981) 1 L.S. 287; 
G. Williams, “Recklessness Redefined” [1981] C.L.J. 252, Leigh and Temkin, “Recklessness 
Revisited” (1982) 45 M.L.R. 198. 

10 Supra, note 4, at p.358. 

11 (1982) 74 Cr.App.R. 352. 

12 [1982] Crim.L.R. 687, and see next note. 

B C.A. Transcript 3600/CV/81. 
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and Lawrence are widely regarded as having introduced a more 
objective test. The reference to the reasonable man did not perhaps 
accord precisely with Lord Diplock’s model directions in those cases. 
Opinions differ as to whether the obvious risk to which the Diplock 
direction refers has to be one that would be obvious to a reasonable < 
person or one that would have been obvious to this defendant had 
he thought about it.’* Even if Watkins L.J. is taking the second more 
benign approach, it is unrealistic to suppose that a jury can determine 
that question (which is hypothetical anyway) without referring to 
some hypothetical reasonable person.’ This tends to suggest that 
neither trial judges, nor even the Court of Appeal, will be able to 
divine the “ordinary and simple meaning” of recklessness merely by 
gazing into the crystal ball of Caldwell, Lawrence and Seymour. 

The problems exposed by Seymour do not end there. The state- 
ment that recklessness is to have a uniform meaning throughout the 
criminal law opens up two questions—one concerned with ‘man- 
slaughter in general and one concerned with motor manslaughter. 

The genus of which motor manslaughter has been regarded as a 
species is usually known as “gross negligence” manslaughter. It has 
been recognised as one of the few examples of a serious offence 
which can be committed negligently. The test usually applied is that 
laid down by Lord Hewart C.J. in 1925: “The negligence . . . [must 
show] such disregard for the life and safety of others as to amount 
to a crime against the state and conduct deserving of punishment.”!° 
This was specifically adopted by Lord Atkin in Andrews v. D.P.P.,* 
a case of motor manslaughter. He suggested that “reckless” was the 
epithet that most nearly covered the very high degree of negligence 
which was required. From being used as an example of how this 
high degree of negligence might be explained to a jury, the word 
“reckless” has been elevated to represent the sole alternative to 
intention in the catalogue of states of mind. Recklessness and 
negligence have been conflated without any apparent awareness that 
they ever had a separate existence. 

But, at the same time, the House of Lords in Seymour recognises 
that there is a difference in the blameworthiness which attaches to 
the person convicted of motor manslaughter and the person con- 
victed under section 1. This is the second difficulty. “Parliament 
must however be taken to have intended that ‘motor manslaughter’ 
should be a more grave offence than the statutory offence.”® The 





"t Recent cases suggest the former: Miller [1983] 2 W.L.R. 539 in which Lord Diplock 
himself spoke of a risk which was obvious to “anyone” (at p.544) and Elliott v. C. [1983] 
1 W.L.R. 939 where this was the point at issue. The Divisional Court, showing a grasp of 
the differing interpretations of Caldwell rarely seen in the higher appellate courts, held that 
the relevant question was whether the risk would have been obvious to an “ordinary, 
prudent person.” 

5 A different answer would emerge only if this defendant were in some way less than 
reasonable/normal. 

16 Bateman (1925) 19 Cr.App.R. 8, 11. 

7 [1937] A.C. 576. 

18 Lord Roskill, supra, note 4, at p.358. 
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maximum: sentence for the latter is five years’ imprisonment whereas 
manslaughter carries a maximum of life imprisonment. “This differ- 
ence recognises that there are degrees of turpitude which will vary 
according‘ to the gravity of the risk created by the manner of the 
defendant’s driving.” One is tempted to ask, when is a difference 
not a difference? For having pointed to the more severe sentence 
for manslaughter, reflecting the greater turpitude attaching to the 
offence, Lord Roskill then explains why these two offences should 
not be charged in the alternative. “A jury . . . would have to be 
told what'criteria they should apply in determining on which side of 
the boundary line between the two offences the case against the 
defendant falls.””° To tell the jury that the only criterion is that the 
statutory offence does not merit a sentence exceeding five years 

“would make it difficult to avoid leaving them with the impression 
that only if they think that what the defendant did deserved to be 
punished 'by more than [that] should they find him guilty of motor 
manslaughter.” 

This would, apparently, leave the jury with “a poor impression of 
the trial process.’ ’: The solution is to allow only one charge. The 
prosecution must choose. But on what basis? The awkward question 
of the difference between the two offences when there is no 
difference appears again. “It will be appropriate to charge ‘motor 
manslaughter’ where . . . the risk of death from a defendant’s driving 
was very high.””! So there is a difference after all. The direction in 
Lawrence spoke of an obvious risk of “injury.” This is not, however, 
the difference to which Lord Roskill appeared to be referring when 
he spoke jof manslaughter being more grave. He appeared there to 
be drawing a distinction between a high risk (for manslaughter) and 
a lesser risk (for the statutory offence). What he has done, inadver- 
tently, it seems, is to introduce a very important distinction between 
the two offences, in terms of risk as to what. The risk which Lord 
_Diplock speaks of in Lawrence and which is adopted in Seymour is 

a risk of physical injury. For manslaughter Lord Roskill requires not 
only a higher risk but of a different result, death. And any doubt 
“that he might just have been referring to the criteria for charging 
rather than the direction to the jury is dispelled by his formal answer 
to the certified question: “the trial judge should give the direction 
suggested in Lawrence but it is appropriate also to point out that in 
order to constitute the offence of manslaughter the risk of death 
being caused by the defendant’s driving must be very high.”” 

Ten years ago, a criminal law commentator might have bemoaned 
the equating of recklessness with gross negligence on the basis that 
it diluted recklessness, a word then understood to involve a subjec- 
tive awareness of risk whereas negligence was based on an objective 


9 Ibid. 
2” Ibid. at p.359. Lord Fraser thought none of these arguments compelling and believed 
the Scottish practice of alternative charges was better. 
21 Ibid. at p.358. 
2 Ibid. at p.359. 
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reasonable person test. The same commentator might have regretted 
that this form of manslaughter still survived as a monument to a past 
harshness in the criminal law.” The world has turned upside-down. 
The standard for gross negligence may now be the standard for all 
offences which require recklessness. Seymour will have repercussions 
throughout the criminal law. Judges in Crown Courts up and down 
the country will be looking for the “ordinary and simple” meaning 
of recklessness. And it is not easy to say where they will find it. 
) | CELIA WELLS* 


A CLEAR CuT CASE 


THE case of R. v. Abadom,* concerned the admissibility of expert 
opinion evidence when the opinion of the expert witness was based 
upon Statistical evidence compiled by other experts who did not 
testify and which was thus, counsel for the appellant argued, depen- 
dent upon hearsay evidence and itself inadmissible.” The facts of the 
case were simple. Four masked men broke into an office and stole 
£5,000. During the course of the robbery the leading villain broke 
a window. Slivers of glass were found in Abadom’s shoes in positions 
consistent with him having broken a window and trodden on the 
broken glass. Evidence that the glass in Abadom’s shoe was glass 
from the window broken during the robbery would be compelling 
identification of Abadom as the leading villain. 

Two expert witnesses (principal scientific officers at the Home 
Office forensic laboratories) testified at Abadom’s trial. During their 
evidence they stated that they had tested the refractive index of the 
slivers of glass found in Abadom’s shoes; and that statistical evidence 
compiled by the Home Office Central Research Establishment 
indicated that only 4 per cent. of glass analysed in forensic labora- 
-tories possessed this refractive index. One expert concluded that 
given these statistics there was in his opinion, “very strong evidence 
that the glass from the shoes was in fact the same as the glass from 
the window.” This expert evidence was the basis of the case against 
the accused. Evidence was given by a witness for the defence that 4 
per cent. of glass production in any one year would amount to 
between 20,000 and 40,000 tons and that the glass in Abadom’s shoe 
was, therefore, not uncommon. Abadom was convicted and appealed 
on the basis that the Home Offfice statistical records were inadmis- 


B See C. Wells, “Perfectly Simple English Manslaughter” (1976) 39 M.L.R. 474; E. 
. Griew, “Consistency, Communication and Codification: Reflections on Two Mens Rea 
Words” in Glazebrook (ed.), Reshaping the Criminal Law (1977). The Criminal Law 
Revision Committee has recommended the abolition of gross negligence manslaughter: 
14th Report, Offences Against The Person, Cmnd. 7844 (1980), paras. 116-124. 

* Lecturer in Law, University of Newcastle upon Tyne. 

1 [1983] 1 All E.R. 364. 

2? For a discussion of expert opinion evidence generally see Cross on Evidence (5th ed.), 
pp.445—-448. 
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sible hearsay. The Court of Appeal held the evidence and the expert 
opinion thereon to be admissible and upheld the conviction.’ 

The evidence which was given as to the refractive index of the 
glass in Abadom’s shoes was clearly admissible. It had been tested 
by the witness and was direct factual evidence. 

The Home Office statistical records had not been compiled by, 
nor was it a compilation of the work of, the experts who testified. 
Was it then inadmissible hearsay? Comparison with the leading 
House of ;Lords case of D.P.P. v. Myers* would seem to show that 
it was. In'Myers, as in Abadom, a witness sought to testify as to the 
content (not the mere existence) of records which he had not 
compiled. 'In Myers, the House of Lords rejected the evidence even 
though it was cogent and there was no reason to doubt the accuracy 
of the records. In Myers, a finding that the records were inadmissible 
hearsay rendered the records totally inadmissible because the work- 
men who had drawn up the records (as to cylinder block numbers of 
cars) were unidentifiable and thus could not.be called upon to testify. 
In Abadom it was theoretically possible, although totally impractic- 
able, to summon every Home Office forensic scientist who had 
tested thej refractive index of glass to testify as to their experimental 
results and then have a witness draw statistical conclusions based on 
this earlier testimony. A legal system which would appear to rule 
out such cogent evidence as the Home Office statistical records or 
which requires innumerable witnesses to testify on undisputed mat- 
ters cannot be defended. However, the House of Lords in Myers, 
when faced with a similar argument declined to extend the exceptions 
to the hearsay rule but prayed for parliamentary intercession. 
Parliament duly enacted the Criminal Evidence Act 1965, section 1 
of which renders admissible in criminal cases, records which are a 
compilation of information supplied by persons who have personal 
knowledge of the matters dealt with in the information. However, 
this Act only applies when the person supplying the information is 
unavailable or unidentifiable or cannot be expected to remember 
the information he supplied and when the record relates to trade or 
business. It was this latter provision which took this case outside the 
scope of the Criminal Evidence Act 1965 as the Court of Appeal 
accepted. 'The narrow wording of section 1 of the Criminal Evidence 
Act can be contrasted with the provisions of section 4 of the Civil 
Evidence ‘Act 1968 which applies to civil cases. That section allows 
the admission of records compiled by a person acting under a duty 
which includes a person “acting in the course of any trade, business, 
profession or other occupation in which he is engaged or 
employed. . .”5 Thus, prima facie the statistical tables were inad- 
missible Hearsay and the Court of Appeal correctly concluded that 


3 The Court of Appeal refused leave to appeal as did the Appeals Committee of the 
House of Lords. 

4 [1965] A!C. 1001. 

5 §.4(3). | 
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they were not admissible as records under section 1 of the Criminal 
Evidence Act 1965. 

It appears from the judgment of the Court of Appeal that the 
issue of hearsay was not raised at the trial; however, it formed the 
principal issue on appeal. How did the court justify the reception of 
this apparently inadmissible evidence, rejection of which would 
destroy the probative value of the evidence that the refractive index 
of the glass in Abadom’s shoe matched that of the broken window? 

They did so by distinguishing Myers and finding the evidence 
admissible on principle and by reference to decided cases. They 
distinguished Myers on two grounds. First, that since it was not a 
case on expert evidence it did not apply to this case. Secondly, that 
“the bounds of that decision [Myers] appear to be still unsettled in 
cases of systematically compiled records where evidence about the 
conclusions to be drawn from such records is adduced from witnesses 
who were themselves concerned in their compilation in the ordinary 
course of their duties”. It is true that Myers was not a case concerning 
expert witnesses but it was a case concerning hearsay and experts, 
like other witnesses, are subject to the rules proscribing the reception 
of hearsay evidence. While the hearsay rules are modified when 
applied to expert testimony, in so far as experts are bound to rely on 
material which they have not produced in forming an expert opinion, 
they are not ignored. For example, in English Exporters (London) 
Ltd. v. Eldonwall Ltd.,° Megarry J. permitted an expert witness (a 
valuer) to draw on his expertise which he derived from his own 
experience and the reading of textbooks, journals and auction 
reports in giving his opinion as to the appropriate rent for the 
property under discussion. The expert valuer could rely on this 
hearsay material in formulating an expert opinion but he could not 
introduce it as evidence in the case. In this case the expert 
opinion—that given the relative rarity of the refractive index under 
discussion, the slivers probably came from the relevant window— 
was not an opinion which required expertise (unlike assessing the 
relative rents for business premises), but was a conclusion which the 
judge and jury could have reached if the statistical evidence had 
been before them. Therefore, this is surely not a case in which the 
vital hearsay evidence can be referred to as forming the necessary 
background on the basis of which the expert forms an opinion 
requiring expertise. 

The second ground for distinguishing Myers seems even more 
doubtful. The court basing its doubts upon the applicability of Myers 
to systematically compiled records when evidence is given thereon 
by a compiler (which was the situation in Myers) on the unreported 
Court of Appeal case of R. v. Shone and an obiter dictum in the 
Court of Appeal case of R. v. Patel.’ In Patel, in which it was alleged 


€ (1973] Ch. 415. l 
7 11981] 3 All E.R. 94, 96. This case has been relied upon by the Court of Appeal in the 
recent case of R. v. Muir, The Times, November 8, 1983. 


106 THE MODERN LAW REVIEW [Vol. 47 


that the accused was an illegal immigrant, Bristow J. suggested that 
if evidence had been given by a person responsible for compiling 
Home Office Immigration records to the effect that a person’s name 
was not in those records that would be evidence that that person 
was an illegal immigrant. It seems impossible to reconcile this dictum 
in Patel with Myers and it seems at best a slim ground for the court 
to rely on in this case to distinguish Myers. 

Having distinguished Myers to their satisfaction, the court dis- 
cussed why the Home Office statistical records were admissible. The 
court formulated the issue thus: “We are here concerned with the 
cogency or otherwise of an opinion expressed by an expert-in giving 
expert evidence.” The court reasoned that the expert could give his 
opinion about whether he thought the slivers in the accused’s shoe 
matched the glass in the broken window which opinion involved 
issues of probability and further, that an expert must draw not 
merely on his own experience but on all the material available in the 
field. Therefore, when there is reliable statistical material available 
which bears on the question of probability “it must be part of the 
function and duty of the expert to take it into account.” Two 
comments can be made on this reasoning. First, was expert opinion 
of probability necessary? If the jury had access to the statistical 
records would they have needed expert guidance on the fact that 
glass which constitutes four parts in one hundred is uncommon? 
Experts may give expert opinion but as Lawton L.J. stressed in R. 
v. Turner? he cannot offer an opinion merely because he is an expert. 
Secondly, that while it is true that an expert must draw on the works 
of others that does not make that work itself admissible as evidence. 
The Court of Appeal also considered the statistical record admissible 
because it allowed the jury to assess the cogency of the expert’s 
opinion. Cogency was not regarded as sufficient to allow the admis- 
sion of hearsay evidence in Myers. 

The court then summarised the law on experts whom, they 
concluded, were not subject to the rule against hearsay in the same 
way as witnesses of fact. This surprising conclusion purports to 
derive from Megarry J.’s rather narrower dictum in his judgment in 
English Exporters (London) Ltd. v. Eldonwall Ltd.? where he 
recognised that expert opinion may be moulded by many sources 
and be admissible even though those sources are not themselves 
admissible because they are hearsay. 

The court added that the fact that this material had not been 
published did not disentitle an expert from relying thereon. It was 
this lack of publication which may have prevented the court relying 
on the earlier case of R. v. Somers,'® in which Lord Parker C.J. 
giving the judgment of the Court of Criminal Appeal allowed 
evidence to be given by a doctor as to tables produced by the British 

8 tee Q.B. 834. 

9 


1973] Ch. 415, 420. 
10 (1964) 48 Cr.App.Rep. 11. 
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Medical Association, which formed a guide for converting milli- 
grammes of alcohol per millilitre into pints, etc., consumed, because 
they, “have been accepted by the medical profession and form part 
of current accepted medical knowledge.” A similar approach was 
adopted in a civil case decided on common law principles and thus 
applicable to criminal cases: H. v. Schering Chemicals Ltd.” In that 
case Bingham J. allowed an expert to refer to summaries of research, 
articles and letters published in medical journals as part of the 
corpus of medical expertise on the subject. Indeed Bingham J. goes 
further and adopts a position very similar to that of the Court of 
Appeal in Abadom for he says: “But in my judgment the proper 
approach of this court is to admit the articles, in the sense of reading 
them, and to give the factual assertions in those articles such weight 
as appears to the court, having heard any cross-examination or other 
evidence, to be proper.” Cogency equals admissibility? 

That, as a matter of common sense, the statistical tables should 
have been admitted is not in doubt. That the law did allow their 
admission is in doubt. That revision of the law relating to hearsay in 
criminal cases is required cannot be in doubt. 

JENNIFER A. JAMES* 


REINSTATEMENT AFTER CONFINEMENT: AN OBSTACLE RACE FOR 
MOTHERS 


THE recent decision of the Court of Appeal in Lavery v. Plessey 
Telecommunications Ltd.' highlights the extreme technicality of the 
present maternity nghts legislation and the injustice which may be 
a consequence of it. Ms. Lavery, who had worked for her employers 
since 1976, became pregnant in 1979. Her contract of employment 
contained no express provisions dealing with maternity leave. She 
told her employers that she would be away from work from February 
11, 1980, that her expected date of confinement was April 2, and 
that she intended to return to work after the baby was born. The 
employers incorporated this information into a common form docu- 
ment (A1), on which it was also noted that she was due to return to 
work on October 27 (a date which appears to have been calculated 
by reference to Ms. Lavery’s expected date of confinement) and that 
there was a right to extend the 29-week period of absence by. a 
further four weeks in certain circumstances. In order to exercise her 
statutory right to return to work, Ms. Lavery was required under 
the then existing legislation to give at least seven days’ notice of the 
day on which she intended to return. On October 22, Ms. Lavery 
telephoned her employers to say that she was returning to work on 
October 27; in other words, she gave only five days’ notice. Her 
employers refused to take her back on the ground that she was 


1 [1983] 1 All E.R. 849. 

* Lecturer in Law, University of Reading. 

1 [1983] I.R.L.R. 202. 

2 The Employment Act 1980, s.11(3) has now substituted a period of 21 days’ notice. 
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outside the statutory time limit. The irony of her situation was that 
the statute provides that the period of 29 weeks’ maternity leave be 
calculated by reference to the week in which the actual date of 
confinement occurs; since her baby had arrived 18 days later than 
originally expected, Ms. Lavery on the date of her telephone call to 
her employers still had more than a week of her leave entitlement 
left and so could have acted precisely within the terms of the 
legislation by giving seven days’ notice. 

The industrial tribunal to whom she complained, by a majority 
dismissed her claim saying that she was to blame for not informing 
her employers of the actual date of her confinement; the dissenting 
member of the Tribunal would have allowed the claim on the basis 
that the employers were to blame for not discovering the actual date 
of confinement before refusing to allow Ms. Lavery to return. 

The Employment Appeal Tribunal held that the issue of blame 
was irrelevant, but both it and the Court of Appeal dismissed Ms. 
Lavery’s ‘appeal. The first ground for the decision was that Ms. 
Lavery had not complied with the procedural requirements of the 
statute so as to enable her to enforce her statutory rights. The 
Employment Appeal Tribunal, with whose decision the Court of 
Appeal agreed on this point, began by observing that section 47 of 
the Employment Protection (Consolidation) Act 1978 required the 
employee to give seven days’ notice of her proposal to return on a 
particular day, “the notified day of return”; the purpose of the notice 
is to give the employer fair warning of the return, which can of 
course be on any date within the prescribed 29 weeks from the week 
of confinement. The crucial part of the ruling was that the remaining 
provisions of the Act dealing with the right to return are all geared 
to this “notified day of return”; for example, the remedy of an 
employee for the refusal of an employer to give effect to the 
statutory right to return to work is to complain of unfair dismissal 
under section 56, but section 56 confers this right only on an 
employee who has “exercised her right to return in accordance with 
section 47.” Under section 56, she is treated as having been continu- 
ously employed until the notified day of return and as having been 
dismissed as from that day. Therefore, if there is no notified day of 
return, there i is no way in which the machinery of section 56 can be 
made to operate. This led the Employment Appeal Tribunal to hold 
that it is: 

“clear that the giving of the seven days’ notice under section 
47(1) is of critical importance, since all the employee’s other 
rights flow from it. Unless the requisite notice is given under 
section 47, there are no remedies available to her. No notice 
complying with section 47(1) has been given by Ms. Lavery. It 
is in our view irrelevant that she could have given such notice 
within the 29 weeks period. Although we sympathise with Ms. 
Lavery, there is no escaping the fact that she has not given the 
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statutory notice upon which her statutory right to return to 
work depends.” 


Two alternative arguments put for Ms. Lavery were based on the 
notion of a continuing contract between her and her employers by 
which she was given an implied right to leave of absence until 
October 27. The Court of Appeal was prepared for the sake of 
argument to assume the existence of such a contract in the light of 
the terms of document A1. The first submission was that, since Ms. 
Lavery’s contract of employment subsisted during her leave, she was 
entitled to claim unfair dismissal under section 55 of the Employment 
Protection (Consolidation) Act 1978 when that contract was termi- 
nated before her 29 weeks’ leave was finished. The Court of Appeal 
refused to accede to this line of reasoning, since Schedule 2, 
paragraph 6(2) of the Act disallows an employee from claiming 
unfair dismissal under section 55 where “the dismissal occurs in the 
course of the employee’s attempting to return to work in circum- 
stances to which section 48 applies,” in other words where there is 
a contractual right to return to work: on the facts, Ms. Lavery’s 
dismissal occurred whilst she was attempting to exercise her con- 
tractual right to return to work. The alternative argument was based 
on section 56 of the same Act, which as has been seen provides that 
failure to permit a woman to return to work after confinement is to 
be treated as dismissal; in order to claim under section 56, the 
employee must have exercised her right to return either in accord- 
ance with section 47 (seven days’ notice) or else in accordance with 
terms agreed between the parties. Ms. Lavery argued that she had 
acquired a specific contractual right to return to work on October 27 
without giving notice at all, but the Court of Appeal would not 
accept this, holding instead that if she had a contractual right it was 
subject to exactly the same conditions as the statutory right, that is 
to say, seven days’ notice. 

In the Employment Appeal Tribunal, Browne-Wilkinson J. said 
of the statutory provisions governing maternity rights that they “are 
of inordinate complexity exceeding the worst excesses of a taxing 
statute; we find that especially regrettable bearing in mind that they 
are regulating the everyday rights of ordinary employers and employ- 
ees. We feel no confidence that, even with the assistance of detailed 
arguments from skilled advocates, we have now correctly understood 
them: it is difficult to see how an ordinary employer or employee is 
expected to do so.”* Slade L.J., delivering the Court of Appeal’s 
judgment, associated himself with these remarks, although somewhat 
less enthusiastically. Nonetheless, despite this judicial sympathy for 
Ms. Lavery, it is respectfully submitted that the courts could have 
taken a somewhat more liberal view of the legislation. If, as the 
Employment Appeal Tribunal held, the “notified day of return” is 
critical, since Ms. Lavery could quite lawfully have decided to make 





3 [1982] ILR.L.R. 180, 182. 
4 [1982] IL.R.L.R. 180, 182. 
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October 29 her return date, why could not the courts have construed 
her telephone call as effective notice of an intention to return seven 
days after it was made? One argument against this might be 
unfairness to the employer who would not realise that she could still 
return on this date, but such a situation would arise in any case 
where the baby arrived later than expected and the employer did 
not discover this. 

Be this as it may, it is clear that this legislation is extraordinarily 
complicated.’ Lavery v. Plessey Telecommunications Ltd. was con- 
cerned with only one technicality with which the employee must 
comply, but there are a host of others such as the requirement to 
remain employed until the eleventh week before the expected date 
of confinement,° the requirement of continuous employment with 
the same employer for at least two years by that eleventh week 
before expected confinement,’ and the post-confinement notice intro- 
duced by the Employment Act 1980.° Lavery v. Plessey Telecom- 
munications Ltd. itself amply demonstrates the injustice of applying 
such technicalities in the context of maternity rights. There are 
essentially two reasons for this. The first is that, unlike her employer, 
the employee may well not seek legal advice, or not until it is too 
late; the likelihood is that, perhaps solely on the advice of her 
employer, she will assume that she has done what is required under 
_ the legislation and it will not be until she attempts to return to work 
that she discovers that it is otherwise. The situation is inherently 
different from a straightforward dismissal, where the loss of the job 
becomes immediately evident. The second reason is that the physical 
and emotional experience of pregnancy, childbirth and caring for a 
new baby temporarily reduce the employee’s ability to cope with 
detailed rules. The solution must be to amend the legislation so as 
to reflect these factors and, in the present writer’s submission, what 
is necessary is a new discretion vested in the industrial tribunal to 
allow a claim to maternity rights where there has been substantial 
compliance with the terms of the statute on the part of the employee, 
provided only that serious detriment would not result thereby to the 
employer.’ 

EVELYN ELLIs* 


5 For a more detailed account of the complexities, see Upex and Morris “Maternity 
Rights—Illusion or Reality?” [1981] I.L.J. 218, and Ellis “Maternity Rights: an Appraisal 
of the British Legislation” (1983) 12 Anglo-American Law Review 67. 

é Employment Protection AE, Act 1978, a 

Employment Protection (Consolidation) Act 1978, s.33(3 

s.11(2). 

? A parallel might be drawn with s.33 of the Limitation Act 1980, allowing claims in 
respect of personal injuries or death to be made out of time where this would be 
“equitable,” balancing the interests of the plaintiff and the defendant and having regard to 
a number of factors including the legal advice available to the plaintiff. 

* Lecturer in Law, University of Birmingham. 


REVIEWS 
LEGAL MARRIAGE—WHO NEEDS IT? 


THE MARRIAGE CONTRACT. By LENORE J. WEITZMAN. [New York: 
The Free Press. 1981. 536 pp. (incl. index) $17.95. 


COHABITATION WITHOUT MARRIAGE. By MICHAEL D. A. FREEMAN and 
CHRISTINA M. Lyon. [Aldershot, Hants.: Gower, 1983. 228 pp. 
(incl. index). £15.00. ] 


UNMARRIED CoupLes. By WINIFRED H. HOLLanp. [Toronto: The 
Carswell Company. 1982. 249 pp. (incl. index) Can.$32.50.] 


THE current plethora of books about cohabitation might be taken to indicate 
that we have before us a new social phenomenon.! This is not so. What is 
new is legal concern with those who live together without marriage. But 
there is nothing particularly new about “living tally” as it used to be called. 
Legal regulation of private relationships is a fairly recent event in human 
history and it is this intervention that has created the problem of how to 
handle cohabitation. There can be no doubt that two centuries of legal 
regulation of marriage, with cohabitation classed as sin and outside law, 
have given way to the law’s attempt to further extend its regulatory function. 
Mayhew’ and Booth? in their travels amongst the Victorian urban poor 
reported on the prevalence of cohabitation. John Gillis* has reconstructed 
the lives of rural people in Wales and elsewhere living tally. Smout° has 


' See also Anne Bottomley, Katherine Gieve, Gay Moon and Angela Weir, The 
Cohabitation Handbook (London: Pluto Press, 1981); Martin L. Parry, Cohabitation 
(London: Sweet & Maxwell, 1981); Stephen Parker, Cohabitees (Chichester: Barry Rose, 
1981); John Eekelaar and Sanford Katz (eds.) Marriage and Cohabitation in Contemporary 
Societies (Toronto: Butterworths, 1980). 

? Henry Mayhew found that marriage was exceptional among London costermongers. 
London Labour and London Poor (1864), Vol. 1, p.22. E. P. Thompson, The Making of 
the English Working Class (1963), p.56, quotes Patrick Colquhoun’s comments in 1800 on 
“the prodigious number among the lower classes who cohabit together without marriage.” 
Thompson ascribes this to the “absolute impossibility of divorce,” but there are other 
possible explanations. 

3 Charles Booth concluded that although legal marriage was “the general rule, even 
among the roughest class,” that “non-legalised cohabitation is far from uncommon” among 
those marrying later and also after desertion of an earlier partner. He saw such arrangements 
as a “form of divorce without the assistance of the Court” with no need for legal 
intervention. Life and Labour of the People of London (1903), Final Vol., pp.41-42. 

* John Gillis, “Resort to Common Law Marriage in England and Wales, 1700-1850,” 
(1980), Law and Human Relations, Past and Present Society, pp.1-25, argues that in the 
post-Hardwicke’s Act era from 1753 some women maintained previous common law 
practice as a way of retaining a separate legal identity. They continued to marry through 
private contract as in the pre-1753 days because they did not want to be subjected to the 
rules on the unity of spouses. The view is expressed by Gillis that the legal regulation of 
marriage by the state represented “an undisguised triumph of property, patriarchy, and 
male dominance generally.” 

5S T. C. Smout, “Aspects of Sexual Behaviour in Nineteenth-Century Scotland,” in P. 
Laslett, K. Oosterveen, and R. M. Smith (eds), Bastardy and its Comparative History 
(1980), pp.192-216. T. C. Smout, “Scottish Marriage, Regular and Irregular, 1500-1940,” 
in R. B. Outhwaite (ed.), Marriage and Society (1981), pp.204-236. See also Ian Carter, 
“Illegitimate Births and Illegitimate Inferences” (1977) 1 Scottish Journal of Sociology 
125-135. T. C. Smout, “Illegitimacy—a reply” (1977) 2 Scottish Journal of Sociology 
97-103. ` 
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done the same for Scotland. There is evidence of customary arrangements 
for cohabitation outside marriage in North West England,° and of other 
customs such as “jumping the broom,” “living over t’brush.”’ 

Demarcation between legal marriage and custom was necessary to the 
propertied ‘classes with their concern for legitimacy and succession. Helm- 
holz® has documented medieval disputes before the ecclesiastical courts over 
the existence of marriages. But, as recent research has reminded us, 
marriage for the mass of people was a private affair, the result of contract. 9 
The Cambridge population group? has warned against applying modern 
concepts and judgments to habits of the past which were informed by quite 
a different, mentalité. It is now recognised that what was previously inter- 
preted by:scholars as low marriage rate and high illegitimacy rate in 
seventeenth- and eighteenth-century England was not so interpreted by the 
protagonists themselves.'’ For those who privately contracted marriage were 
not required to get involved in formalities. Their own agreement sufficed.” 
However, marriage and baptismal records did not reflect this. It is important 
to stress that the law only outlawed these private arrangements with the 
passing of Lord Hardwicke’s Act in 1753,” and that many couples main- 
tained the old.customs by accident or design. 

Recent work on family reconstitution from parish ‘and other records 
suggests that caution must be exercised before drawing conclusions about 
whether a couple were married or not, as prior to 1753 both private contract 
and clandestine marriage were upheld by the church courts.’* It is legal 
regulation which is the late arrival at this particular feast, and with it came 


` § Peter Laslett, The World We Have Lost (2nd ed., 1971), p.152 refers to the blessing by 
the vicar in the Duddon Valley of Cumberland of 17 couples who were living together. 
This took place at Frith Hall in Ulpha in 1730. 

7 Samuel Pyeatt Menefee, Wives for Sale (1981), Chap. 2. 

8 Richard Helmholz, Marriage Litigation in Medieval England (1974), is the classic work. 
As Martin Ingram, “Spousals Litigation in the English Ecclesiastical Courts, c.1350—c. 1640” 
in Outhwaite (ed.), op. cit., note 5 (supra), pp.35-57 reminds us, cases concerning the 
formation of marriage were the bulk of matrimonial litigation before the English ecclesiast- 
ical courts. 

? G. R. Quaife, Wanton Wenches and Wayward Wives (1979), p.61, argues that most of 
the acts seen by the authorities as premarital sex were seen by the village community as 
activities within marriage. 

10 Research on illegitimacy is summarised by Peter Laslett, Family Life and Illicit Love 
in Earlier Generations (1977). For a later discussion of the new research see Peter Laslett, 
“Introduction” to Laslett, Oosterveen and Smith (eds.), op. cit., note 5 (supra). K. 
Wrightson, “The Nadir of English Illegitimacy in the Seventeenth Century,” ibid., 
pp.176-191 at p.178 refers to the complexity of the issue of what constituted valid 
matrimony. 

u E, A. Wrigley, “Clandestine Marriage in Tetbury in the late Seventeenth Century” 
(1973) Local Population Studies No. 10, pp.15-21, at p.19. Anthea Newman, “An 
Evaluation of Bastardy Recordings in an East Kent Parish” in Laslett, Oosterveen and 
Smith (eds.); op. cit., note 5 (supra), pp.141-157 at p.148. 

2 Henry Swinburne, Spousals (1686), reprinted in 1978, is a complete study of the law 
up to the 17th century. It seems reasonable to infer that private definition of marriage 
formation waned in face of Poor Law and community regulation. See D. Levine and K. 
Wrightson, “The Social Context of Illegitimacy in early modern England” in Laslett, 
Oosterveen and Smith (eds.), op. cit., note 5 (supra), pp.158-175 at p.173. 

D A. H. Manchester, Modern Legal History (1980), Chap. 15, gives a straightforward 
account of the legislation in which he assumes that it was a necessary and rational response 
to clandestine marriage. 

4 For a recent account of clandestine marriage see Roger L. Brown, “The Rise and Fall 
of the Fleet ‘Marriages” in Outhwaite (ed.), op. cit., note 5 (supra), pp.117-136. Joseph 
Jackson, The Formation and Annulment of Marriage (2nd ed., 1969), Chap. 1, gives a 
useful summary of the history of formless marriage and clandestine marriage, and of 
legislative attempts to prevent the latter. 
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new definitions not only of how to get married but of marriage itself. In 
defining marriage the state has imposed its own view of what marriage is, 
whereas previously this had been left to the couple themselves. 

Criticism of marriage as an institution in the particular form reified by law 
has come from a variety of sources.” Structural functionalists in the mould 
of Talcott Parsons argued that the conjugal couple and the nuclear family 
had been devised to “fit” the needs of industrial capitalism.'© For Marxists 
this has been a central plank in their critique of the family under present 
conditions.” One of the major problems with this account has been Laslett’s 
work which has queried the premise that the extended family was destroyed 
by industrialisation.”* It is now accepted that the general English pattern, at 
least from the sixteenth century, was for the conjugal couple to set up 
household on their own. 

In the sixties Laing’s’? and Cooper’s” critique of marriage and families as 
driving the pace ae mad had a certain vogue. Counterpointing these 
writings with today’s exaltation of the family as a “haven in a heartless 
world,”” in which private fantasies ought to be realised away from the 
interventionism of the law” shows the change in ideology in the very recent 

ast. 
y Feminist critical writing has focused on the nature of the marriage 
relationship, power within marriage, the rights and obligations of the 
partners, and how these are defined and constituted in law. A variety of 
modes of analysis have been employed. Using contract as a model, attention 
has been directed to marriage as a labour relationship in which the wife’s 
unwaged domestic services are exchanged for the husband’s financial sup- 
port.“ Another form of analysis makes roles within marriage central and 
shows how legislation, particularly in public law, and case-law combine to 
allocate different roles to husband and wife based on gender, not sex.” A 
third approach has been to look at power within marriage, and this has 
sometimes been combined with examination of domestic violence.” Most 





5 See Mark Poster, Critical Theory of the Family (1978) for a useful account of general 
theories. 

6 Examples of this approach can be found in a collection of what were standard pieces 
on marriage: N. W. Bell and E. F. Vogel, The Family (1960). 

-7 C. C. Harris, The Family and Industrial Society (1983), Chap. 4 gives a summary of 
this debate. See also Michèle Barrett and Mary McIntosh, The Anti-Social Family (1982), 
pp.85—92. 

!'8 Peter Laslett, The World We Have Lost (2nd ed., 1971), Chap. 4. See also, Alan 
Macfarlane, The Origins of English Individualism (1978). 

% R. D. Laing, The Politics of Experience (1967). 

2 David Cooper, The Death of the Family (1971). 

7! The phrase originates with Christopher Lasch, Haven in a Heartless World, The Family 
Under Siege (1977), where he argues that marriage has become the empty space for two 
withdrawn people assailed by their children and by an army of psychiatric social workers, 
educationalists, health visitors, etc. 

2 Support for Lasch comes from Ferdinand Mount, The Subversive Family (1982). See 
the review by W. T. Murphy (1983) 46 M.L.R. 363-379. 

* Diana Leonard Barker, “The Regulation of Marriage: Repressive Benevolence” in G. 
Littlejohn et al., Power and the State (1977), pp.239-266. This work is influenced by the 
French feminist Christine Delphy. See e.g. C. Delphy, “Continuities and Discontinuities in 
Marriage and Divorce” in D. L. Barker and S. Allen, Sexual Divisions and Society (1976), 
pp.76-89. In this approach and in Delphy’s, The Main Enemy (1977) patriarchal exploitation 
is located at the individual level of relationships between men and women. 

% Katherine O’Donovan, “The Male Appendage—Legal Definitions of Women” in S. 
Burman (ed.), Fit Work for Women (1979), pp.134-152. The example from public law is 
social security law. Hilary Land, “Sex-Role Stereotyping in the Social Security and Income 
Tax Systems” in J. Chatwynd and O. Hartnett, The Sex Role System (1978). 

5 M. D. A. Freeman, “Violence Against Women: Does the Legal System Provide 
Solutions or Itself Constitute the Problem” (1980) 7 B.J.L.S. 215-241. R. Dobash and R. 
Dobash, “Love, Honor and Obey: Institutional Ideologies and the Struggle for Battered 
Women” (1977) 1 Contemporary Crises 403-415. 
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recently the bio-political approach pioneered by Foucault and Donzelot has 
yielded interesting results. 

The common element in these different forms of analysis is that the 
ideology of marriage studied is derived in part from legal sources. There is 
room for disagreement over the importance of law in personal relationships 
because there is little evidence to show that individuals take it into account 
when making plans.” Links between law and behaviour and their interaction 
on each other remain a difficult terrain for exploration. The suggestion that 
people cohabit because they are critical of legal marriage, or because they 
want to avoid its ideological assumptions or its financial responsibilities, 
must be treated with caution. 

In considering alternatives to legal marriage it must be remembered, also, 
that cohabitation is not just part of the alternative culture of the sixties and 
seventies youth revolt. It has a long history, but has only recently moved 
back from the sinful category into the acceptable behaviour category. What 
is being debated now is whether to regard living together as a private 
arrangement or as quasi-marriage regulated by law. The idea that personal 
relationships should be privately ordered by the participants is being bruited 
about.” In this regard it is not at all clear that it makes sense to distinguish 
marriage from cohabitation.” 

Lenore Weitzman in The Marriage Contract wants to move marriage, in 
addition to cohabitation, into the realm of private contract. In a compelling 
critique of marriage law she argues that it is a state-dictated contract “based 
on outmoded assumptions about the family, assumptions often contradicted 
by the reality of (spouses’) own experience but nevertheless applied to them 
by law” (Intro. xvii). Her case, in relation to American law, is that this 
unwritten contract, to be found in legislation and case-law, is tyrannical. It 
is an unconstitutional invasion of marital privacy, it is sexist in that it 
imposes different rights and obligations on husband and wife, and it flies in 
the face of pluralism by denying heterogeneity and diversity and imposing 
a single model of marriage on everybody. The model assumes that all 
marriages are first marriages for the young, that there will be children, that 
the marriage will last a lifetime, that the husband will work to support the 
family, and that the wife will perform childcare and domestic services. 

Weitzman shows the discrepancy between reality and ideology. In each 
chapter in’ which she analyses the legal tradition she measures doctrine 
against its social and economic consequences and against the reality of how 
people live. Looking to matters such as age of marriage, name, domicile, 


26 Jacques Donzelot, The Policing of Families (1977; Eng. tras]. 1979). Anna Davin, 
“Imperialism and Motherhood” (1978) 5 History Workshop 9-65, and Jane Lewis, The 
Politics of Motherhood (1981) have approached questions of legislative interference i in, and 
support for, the role of mother in a similar way 

Dawn Oliver, “Why Do People Live Together?” [1981] J.S.W.L. 209-222, conducted 
a tiny survey of her cohabiting acquaintances to discover that very few knew the legal 
effects either of marriage or of cohabitation. 

28 Mary Ann Glendon, State, Law and Family (1977) has described the current period of 
change in legal regulation of marriage and divorce as “a return to forms of social control 
other than legal rules concerning the formation, dissolution and organisation of married 
life” (p.321). She gives a good summary of the trends. Robert Mnookin, “Bargaining in the 
Shadow of the Law” (1979) Current Legal Problems 65-105, argues for “private ordering” 
as the “process by which parties to marriage are empowered to create their own legally 
enforceable commitments” (p.65). 

23 Most writers advocating the use of contract to regulate personal relationships confine 
themselves to relationships outside marriage. W. Weyrauch, “Metamorphoses of Marriage: 
Formal and Informal Marriages in the United States” in J. Eekelaar and S. Katz (eds.), 
Marriage and Cohabitation in Contemporary Society (1980). 
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consortium, husband’s maintenance obligation, matrimonial property, 
succession, the maternal preference rule in custody cases, she makes out a 
convincing case against current marriage laws. “The cumulative effect of the 
restrictions embodied in traditional legal marriage is to enforce the notion 
that one man and one woman will find happiness if they commit themselves 
to each other for life” (p.223). The result is “a form of tyranny that rules 
out individual choice.” Conscious of a pluralist society, where serial polyg- 
amy is well established, and where many individuals have personal relation- 
ships which do not fit the heterosexual monogamous form established in 
law, Weitzman considers it “reasonable for people in close personal relation- 
ships to consider writing a contract that fits their individual needs and life- 
style” (p. 225). 

It is in the second part of the book in which she argues the case for 
intimate contracts that I find Weitzman less convincing. From a critique of 
marriage laws as being based on stereotypes of sex, class, and race, it does 
not necessarily follow that personal ordering is the only alternative. One 
might decide to give the state another go. There are considerable problems 
to be resolved in personal ordering, amongst which the question of court 
recognition and enforcement is only minor.” 

What Michael Freeman and Christina Lyon’s Cohabitation Without Mar- 
riage has in common with The Marriage Contract is a preference for private 
ordering. In a sense Freeman and Lyon do for English marriage law what 
Weitzman does for the American model.*! “We take, a feminist stance. We 
are concerned that women should not be ‘protected’ by having marriage 
thrust upon them willy-nilly. Despite pressure groups which argue to the 
contrary, current laws and policies relating to women in marriage do not 
favour them. To believe that they do is to ignore the structural dependence 
of women in marriage” (Preface, vii). In their critique of bourgeois marriage 
law Freeman and Lyon examine the ideology expressed in social security 
provisions, family law, protective legislation and conclude that the “struc- 
tural form” of “patriarchy” is imposed “on social relationships between men 
and women” (p.31). For this reason they reject the trend towards the 
assimilation of cohabitation with marriage. 

Freeman and Lyon suggest “a drift away from marriage” (p.50) and into 
cohabitation as a negative response to the ideology of or the financial 
responsibilities of marriage; as a positive marriage trial; or as an avoidance 
of legal obstacles to marriage. The trouble is, as they admit, that this is 
speculative since there is no empirical evidence of any value to confirm or 
deny these hypotheses. Furthermore, if motivations are so varied, it is hard 
to devise an answer which suits everyone. This is not to discount the value 
of ideological analysis, but it does mean that suggested reforms proceed on 
untried premises. The solution put forward is “the private autonomy 
approach” in which the law does not attempt to treat cohabitants “as if they 
were married” (p.189). It is not clear whether the authors are advocating no 
judicial or legislative intervention in the relationship of cohabitants, or some 
other legal order different from marriage. Thus on the question of a new 
legal order they say: “In considering changes we should be careful not to 
throw the baby out with the bathwater” (p. 161); “In an age in which the 


% Information about legal problems of enforcement is contained in Sebastian Poulter, 
“Cohabitation Contracts and Public Policy” (1974) 124 New Law Journal 999-1002. 

3! The first part of Weitzman’s book containing the marriage critique is an expansion of 
her conceptual article “Legal Regulation of Marriage: Tradition and Change” (1974) 62 
Calif.L.Rev. 1169-1288. 
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state concerns itself in, and restricts, so many aspects of our existence, we 
should be cautious about giving it any greater control over our private lives” 
(p.189). 

They explain the private autonomy approach by saying (p.183) that it 
“does not mean that cohabitants are unable to resort to the law when 
difficulties arise, for the judiciary, when freed from the straitjacket of 
quasi-marital relief, has adopted some remarkably innovative legal solutions 
to the problems of the unmarried couple. . . . The law should not seek to 
impose rights and duties where such were never the expressed, implied or 
reasonable expectations of both parties.” Private autonomy, then, does not 
mean a total absence of law. It seems to mean express or implied contract. 
Yet Freeman and Lyon seem to be saying that private autonomy is different 
from contract: (p.183). “Human relationships, despite comparisons with 
contract and business partnerships, cannot be reduced to the level of the 
marketplace.” This is contradicted later in dealing with the argument” that 
cohabitation contracts would not be sufficiently flexible to take account of 
alterations in the parties’ life-style over a long period: (p.212) “What those 
who are concerned with changes overlook is that changes also take place in 
the situation of parties to commercial contracts which may be discharged 
under the doctrine of frustration . . . why should cohabiting couples who 
expressly contract at the outset of their relationship be treated differently 
from other adults who make contracts? If others are limited by the doctrine 
of frustration, why should a cohabitant be protected against foolishness, 
lack of foresight or improvidence?” 4 

Freeman and Lyon are in a bind. On the one hand they object to the 
assimilation of cohabitation with marriage, partly because of the sexism of 
legal structures, and partly because of their own espousal of the values of 
individualism and autonomy. Yet they admit that the problem with express 
contracts is that their usefulness is limited to the articulate middle-classes; 
the problem with implied contracts is that their interpreters are likely to be 
imbued with the patriarchal attitudes so rightly deplored in relation to 
marriage. 

Winifred Holland’s Unmarried Couples gives a straightforward account of 
Canadian law. There is no evidence that the solutions adopted there are in 
any way superior to those found in English law. Canadians also are 
interested in private contracts and Ontario, Prince Edward Island, New 
Brunswick, Newfoundland and British Columbia have made legislative 
provision for couples to draw up cohabitation agreements. 

Contracts for private relations are also seen as an answer by the team 
from Rights of Women who wrote The Cohabitation Handbook. This must 
be one of the few lawbooks to be a bestseller in the alternative bookshops 
of urban Britain. Dealing with all types of living-together arrangements 
from households with many occupants to hetero- and homosexual couples, 
it offers some clear advice on the existing law and on how to draw up a 
suitable contract. The authors’ aim is (p.15) “not just to give legal status to 
previously unrecognised relationships, but rather to try to create a frame- 
work in which women and men can achieve free, equal and independent 





* John Eekelaar, Family Law and Social Policy (1978), p.53 states: “To confine the 
courts to the terms of a contract entered into many years earlier not only risks overlooking 
changes in the economic situation of the parties which may have taken place over the 
years, but also the subsequent introduction of new interests, primarily of the children born 
to or adopted by the couple, but including those of other adult parties who have become 
involved in their lives.” 
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relationships.” However, they put their fingers on one major problem when 
they admit that a “concept of domestic life organised by individual bargains 
between unequal partners is not a happy one” (p.12). 


There are a number of possible responses to the indictment of legal marriage 
contained in much recent writing. One is to look to contract. Another is to 
change existing laws. Both of these alternatives, when examined, reveal that 
law cannot be considered the crux of the matter. The material base in which 
the legal stereotyping has its roots is the division of labour. However, if 
changing legal ideology is considered a worth-while endeavour in itself, or 
because of its educative value, is contract, then, the answer? 

The value of contract as privately created legislation for personal relations 
is, according to Shultz in a major article on the subject,” that the parties 
have control over substantive marital terms, with the state deferring to and 
enforcing these. Shultz also holds out certain psychological advantages of 
contract in reducing marital conflict, in that the process of negotiation 
clarifies goals and expectations whilst also improving communication. The 
model for Weitzman and Shultz is the classic contract model, so it is of 
interest to see what has happened to that model in other legal sectors. 
Patrick Atiyah™ has explained the classical mode of contract, which reached 
its mature form in the mid-nineteenth century, as having two characteristics: 
a mode of contract based on a model of free market transactions; and the 
contract seen as an instrument of market planning containing a promise for 
future execution. In the twentieth century this mode of contract has declined 
along with a continuous weakening in the values involved in individual 
freedom of choice. This is not to say that individualism and freedom of 
choice will not, or should not, triumph in the sphere of personal relations 
in the future for, as Atiyah reminds us, sexual morality has been the 
exception to the general rule of limitation of individualism by the state.” It 
is intended, however, to sound a note of caution and to suggest that it would 
be profitable for the proponents of autonomy to ask themselves why 
limitation has occurred in other areas previously regulated by contract. 

Weitzman admits to some doubts about the equality of bargaining power 
of the parties to a marriage contract. Her answer is that partners who 
share an egalitarian ideology will not think it fair or just to impose an 
exploitative contract on someone they love. Putting one’s views in writing 
is more likely to lead to implementation. On the issue of protecting the 
weaker partner (usually the woman), Weitzman’s view is that it is better to 
know the terms of a relationship at the beginning “instead of blindly trusting 
the good will of her intended partner” (p.248). Romantic illusions of being 
looked after for life will be dispelled. Holland’s advice (p.142) is that claims 
of unconscionability may be avoided if the parties have independent legal 
advice. Freeman and Lyon clearly regard such concerns as paternalistic and 
not in the interests of the parties. Yet it seems only too likely that 
unconscionability would be further developed by the courts in recognition 





3 Marjorie M. Shultz, “Contractual Ordering of Marriage: A New Model for State 
Policy” (1982) 70 Calif.L.Rev. 207-334. See also Walter O. Weyrauch, “Metamorphoses of 
Marriage” (1980) 13 Fam.L.Q. 415—440. i 

* P. S. Atiyah, The Rise and Fall of Freedom of Contract (1979), p.681. 

3 Ibid. at p.727. i 

% At p.242 Weitzman states: “Because private ordering often reflects and reinforces 
power differences that already exist, there is always the risk that men, who typically have 
more power, will use that power to impose a contract that is even more unfavourable than 
traditional legal marriage.” 
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of the imperfect market conditions prevailing.” One of the causes of the 
present crisis in family law is that courts see their function as conflict 
adjustment rather than as legislation. 

Freedom to contract the private aspects of personal relations cannot affect 
public law provisions in social security, taxation, labour law. Whilst the 
distinction between private and public may be ultimately false, failure to 
analyse its effects on the roles ascribed to individuals by law is to miss a 
major part of the drama. Even if intimate contracts were to replace state 
regulations there would still remain large areas of state policy which 
continued to make assumptions about appropriate behaviour within the holy 
family for all the dramatis personae. Is the state, with its new consciousness 
of domain and privacy, really prepared to abandon us to our own devices? 

KATHERINE O’DONOVAN* 


THe Famity Home. By W. T. Murray and Hilary CLARK. [London: 
Sweet and Maxwell. 1983. xxi and 229 pp. (incl. index) £6-95 
(paperback). | 


In his General Preface to the Modern Legal Studies series, J. P. McAuslan 
outlined, amongst others, three of its main aims. The first of these was “to 
supplement more traditional textbooks by providing opportunity both for 
new topics to be written about . . . and for older topics to be given deeper 
consideration than they receive in the standard texts.” The second was “to 
provide a possible alternative to the one-textbook-per-course approach of 
many law courses” to “enable the student to become acquainted with a 
variety of views and approaches to the subject”; and thirdly, “to facilitate 
the breaking of boundaries between traditional courses.” With the exception 
of Pritchard’s book on squatting, the titles so far produced in the property, 
equity and family field have concentrated mainly on achieving the first two 
of these aims, and have confined themselves within traditional boundaries 
in doing so. 

By taking as their theme the “family home” (a concept of no coherent 
legal significance in English law) Murphy and Clark appear to be attempting 
to achieve the third aim. In the Preface (p.v) we are told that “the ‘family 
home’ is best understood as a zone of intersection between property law 
and family law”; and in Chapter 2 we are provided with a penetrating 
analysis of the separate but converging strands of “property” and “family” 
which make up the “modern legal framework” of the family home. Thus 
Murphy and Clark clearly consider themselves to be in the “barrier-break- 
ing” business. 

There are those, however, who might argue that the boundaries are best 
left standing where they are, yet the authors feel no need to justify 
themselves in their task. In the present writer’s view they are clearly 
justified: it is only when the different strands in the law have been drawn 
together that it is possible to identify trends and themes, possibly conflicting, 
enabling lawyers to step outside the internal logic of that subject and engage 
in a discussion in terms of function, purpose and policy. Such an approach, 
for example, might rid us in future of the peculiar prospect of the Law 
Commission discussing, in two entirely separate reports, the issues of 





3 Lloyds Bank v. Bundy [1974] 3 All E.R. 757; Camm v. Camm (1983) 13 Fam.Law 
112; Backhouse v. Backhouse [1978] 1 All E.R. 1158. 
* Senior Lecturer in Law at the University of Kent. 
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financial provision on divorce! (a “family” issue) and statutory co-ownership 
during marriage’ (a “property” issue). Murphy has elsewhere? pointed to 
the close relationship between the two, but this is only obscurely acknow- 
ledged by the Commission itself.* Thus, barrier-breaking is a justifiable 
enterprise; but it would have been interesting to have had Murphy and 
Clark’s own views on this. 

The authors face an immediate dilemma: even on their own the “property” 
and “family” implications of the family home are considerable, and if we 
include the housing, tax, social security, succession and bankruptcy impli- 
cations as well, there is enough material for a book far longer than the 200 
or so pages allotted in the Modern Legal Studies series. Thus, if the authors 
are to ensure that their book is to fulfil even the first of McAuslan’s aims, 
some dimensions will simply have to be ignored; a trade-off of width for 
depth is required. Murphy and Clark achieve this trade-off by concentrating 
exclusively on the owner-occupied family home. Peculiarly, no justification 
for this is considered necessary; the opening chapter, although extremely 
useful in setting the context of the rise of owner occupation during this 
century, offers no explanation. Possible justifications spring to mind: that 
most houses are owner-occupied (but only by a small majority; and are they 
all “family” homes?—no definition is provided); or that the legal issues 
involved are more complex (although, arguably, the legal problems of 
homelessness, or of who is “a member of tenant’s original family” or of 
who is living “together as husband and wife”® are just as complex in their 
own way). We are left to speculate as to why the scope of the enquiry has 
been restricted in this way, as opposed to any other. 

However, the trade-off does not end there. Since many legal provisions 
regarding the family home belonging specifically to “family law” transcend 
the form of legal tenure, the effect of the emphasis on owner-occupation is 
to skew the emphasis of the entire book towards the “property” rather than 
“family” aspects. In the fourth chapter, entitled “Protecting Occupation,” 
the “family” dimensions receive very scant treatment: seven pages in all 
(pp.80-86) to cover the rise and fall of the deserted wife’s equity, the 
Matrimonial Homes Act 1981, the Domestic Violence and Matrimonial 
Proceedings Act 1976, the court’s powers to issue injunctions pending 
matrimonial proceedings, and the effect of divorce on the matrimonial 
home. (The three-quarters of a page allotted to this last topic fails to 
compare with the 10 pages it receives in Gray and Symes.’) By contrast, in 
the same chapter, licences and estoppel are given 28 pages. Similarly, while 
the authors are anxious to describe the changing legal patterns of family 
- home ownership, there is no attempt to place this in the context of changing 
patterns of family behaviour, and the changing demands on the family home 
that result (e.g. the rise in divorce and cohabitation, and the increased 
dependence of the elderly*). Whilst it is clear that in a book of this length, 
with a topic of this size, a balance has to be struck, it is not evident why 
Murphy and Clark have chosen the balance they have; and the barriers, 
while slightly dented, remain standing. 


1 Law Commission No. 112. 

? Law Commission No. 115, The implications of Williams and Glyn’s Bank Ltd. v. 
Boland (1982). 

3 (1983) 46 M.L.R. 332-333. 

* Law Commission No. 115, p.47, note 236. 

> Rent Act 1977, Sched. 1, Pt. 1, para. 3. 

é Housing Act 1980, s.50(3). 

7 Real Property and Real People (1981), pp.563-573. 

8 See, e.g. Gypps, “Living-in Relatives: Some Legal Consequences” (1983) 80 (33) Law 
Society Gazette 2198. 
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Was the trade-off worth it in terms of the quality and depth of analysis of 
those areas covered? The answer is a qualified “yes.” Chapter 3, on resulting 
and constructive trusts, is an extremely useful and enlightening guide to 
what is undoubtedly an infernally complex area, and it contains a valuable 
section on valuation and occupation rents which will be of particular use to 
those puzzling out the property implications of de facto family relationships. 
Chapter 4 contains an extremely lucid account of the history behind the 
tenant in common’s right to occupy, and of licences and estoppels. Puzzled 
students will find both these chapters immensely useful in clarifying the 
issues. Indeed, if there is any criticism to be made of these chapters, it is 
that the principles become too closely identified with their factual context, 
leaving no room to examine the interaction between the two. Why for 
example, do spouses fare so much worse in the areas of implied trust, 
licence and estoppel than others? We are constantly reminded that the 
principles are the same, but the difference of result is glaringly obvious, and 
it is interesting to speculate why this is so. To generalise briefly, implied 
property rights depend either on consensus (real or implied) or on reliance 
and unconscionability. As to the first, it seems that marriage brings with it 
a presumption that spouses do not bargain at arm’s length so that consensus 
based principles, resulting trusts or licences, are difficult to invoke. However, 
this is not merely a Balfour problem, or a presumption based on universally 
acknowledged truths, but seems to lie in the fact that where the family home 
is concerned, spouses have rights, during marriage or on divorce, that 
property owners in general do not share—spouses, in other words, are 
protected by their status and have no need to bargain. Whilst this analysis 
may be more difficult to sustain with respect to the pre-1970 cases when 
divorce courts had no property transfer powers, it seems that this is 
increasingly the contemporary judicial view.’ If this is so, the reforms to the 
law of financial provision proposed by the Law Commission” with their 
emphasis on “self-sufficiency,” should be of interest to property lawyers. As 
to reliance and unconscionability, spouses face the problem that there is 
very rarely ‘any specific act or course of conduct to which they may point as 
justifying their property-owning expectation, which very often derive simply 
from the fact of marriage itself. This ill-fits the Diplock formula in Gissing."' 
Thus spouses suffer from a “status disability” and although this is no longer 
of importance on divorce, Boland has shown that it may be of crucial 
significance during the course of a marriage. How far does this status- 
disability extend? There are.signs that it may now extend to cohabitees”; 
does it extend further to parents, children, siblings, and housekeepers? If 
not, in what sense are such cases “family home” cases? Murphy and Clark 
choose not,to distinguish the factual contexts of the cases in this way, but 
it might be that an analysis in these terms would have shed more light on 
the nature and extent of the intersection between “property” and “family” 
or, at least, on the operation of property principles in a family context. 

Chapter 6, which concentrates on the enforceability of implied trusts 
against third parties, is the best chapter of the book. It discusses the 
problems arising from the fact that many of the assumptions underlying the 


9 See Walton J. in Richards v. Dove [1974] 1 All E.R. 888, 894. 

10 Law Commission No. 112. 

11 [1971] A.C. 886, 905. 

2 Horrocks v. Forray [1976] 1 All E.R. 737; see also Inheritance (Provision for Family 
and Dependants) Act 1975, s.1(1)(e); D.V.M.P.A. 1976, s.1(2); Rent Act 1977, Sched. 1, 
Pt. 1, para. 3; Housing (Homeless Persons) Act 1977, s.(1)(a); Housing Act 1980, s.50(3). 
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1925 Code no longer hold good, and in particular points to the creation 
since 1925 of a right to occupy in equitable co-owners requiring overreaching 
(e.g. Bull and Boland). Although the discussion here is not as detailed as, 
for example, Gray and Symes (and certainly could not be understood 
without first reading a textbook chapter on the conveyancing framework), 
it has a surer grasp of the historical factors behind the existing law, and its 
practical aspects. Chapter 6 is also a particularly good illustration of a 
quality possessed by the book as a whole—a perseverance, despite the 
absence of authority to provide principled answers to the most dauntingly 
difficult of questions, many of which have never been posed before. Chapter 
7 re-examines the “proprietorial” nature of licences and estoppels but, like 
the earlier chapters, tends to lapse into a conventional exposition of the 
existing law rather than relating the issues specifically to the family home. 
Again, it is assumed that similar principles achieve similar results, no matter 
what the factual context—an assumption that is open to doubt, particularly, 
for example, where a case heavily relied on is Binions v. Evans (a “family 
home” case?). There is only a belated recognition of the possible role of 
“fact pressures” in the final paragraph of the chapter (p.192). Chapters 5 
and 8, on death and bankruptcy respectively, constitute perhaps the most 
useful pieces of barrier breaking. While they cannot claim to replace, or 
even supplement relevant standard texts, they nevertheless offer an invalu- 
able and palatable guide through the intricacies of their respective areas 
which might otherwise have remained unexplored by the average student. 

How far does the book achieve McAuslan’s three aims? As to the first, 
there is no doubt that it is an invaluable supplement to a standard property 
text, particularly Chapters 1 and 6. As to the second, it necessarily, for a 
topic of this size, assumes a certain level of knowledge of basic property 
structures which means that it is unlikely to obviate altogether the need for 
a standard text. As to the third aim, it has already been noted that the 
failure in this respect of a book of this length dealing with a topic of this size 
is almost inevitable—the only criticism to which the authors are liable is 
that they fail to explain or justify their chosen emphasis and that they have 
let slip an opportunity to examine the nature of the interaction between 
property principles and a family context. As a result, this book will be of 
immense value to property lawyers, but of little interest to family lawyers, 
and there is little in the book itself to convince one that the distinction 
between the two should be scrapped. 

JoHN DEWAR* 


FUNDAMENTALS OF SECURITIES REGULATION. By Louis Loss. [Boston 
and Toronto: Little Brown and Company. 1983. xxiii and 
1353 pp. No price stated. ] 


ProFessor Louis Loss is, of course, internationally recognised as the expert 
on Securities Regulation, both as an academic and a practitioner. He is the 
author of the definitive treatise, Securities Regulation, of the Uniform 
Securities Act,! of a Commentary thereon,’ and of the American Law 


* Lecturer, School of Law, University of Warwick. 

! Which, as he says in the book under review, “36 States, the District of Columbia and 
Puerto Rico have adopted” with the greater or lesser modifications that seem to be the 
curse of all “uniform” legislation: at p.9. 
ee in 1976 as a revision of the second part of Loss Cowett, Blue Sky Law 
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Institute’s Federal Securities Code,’ and he has persuaded more countries 
than I can name to adopt securities legislation and Commissions on the 
American model. 

When his seminal Securities Regulation first appeared in 1951, its 
subject-matter was little known or understood in the United Kingdom and 
I reviewed the volume (one only then) at some length in an article in this 
journal.* We are now, perforce, more familiar with the workings of the 
S.E.C., and similar self-indulgence would be unjustified. Ten years later a 
second edition appeared in three volumes and in 1969 three massive 
Supplements were added. While a mine of information and insights, even 
Professor Loss’s inimitable literary gifts could not make the resulting 
amalgam of original narrative and revising supplements an easy read, 
especially for those on this side of the Atlantic who wanted a guided tour 
of the labyrinthine mine-workings rather than an examination of each 
nugget. Moreover, even for Americans, its ability had inevitably declined 
because it has not been revised since 1969, Professor Loss having been fully 
engaged from then on in the mammoth task of codifying the Federal 
securities statutes.’ 

Hence his new Fundamentals of Securities Regulation has been eagerly, 
indeed impatiently, awaited on both sides of the Atlantic. It was worth 
waiting for. What we now have is both a distillation of his six-volume 
Securities Regulation and its up-dating to January 1983. In the States it will 
be used as a teaching tool as well as a reference book. In the United 
Kingdom both practitioners, teachers and students will find it an invaluable 
work of reference. Anyone who wants to know, say, how “insider-dealing” 
is dealt with°—or what the latest is on the division of responsibility between 
the C.F.T.C. and the S.E.C. in relation to “futures”’ or on the “ectoplasmic 
theory”? regarding insurance-linked investments, will find the answers here. 

Unlike most American books written with the case-book system in mind, 
this is not primarily a book of cases and materials. Some 900 pages come 
exclusively from Professor Loss’s pen which he wields with his customary 
skill, charm and wit. It is a book which every law library should have and 
through which every company lawyer will wish to browse. But, please, 
Louis, keep it up to date—and so far as possible by new editions rather than 
supplements. 

L. C. B.G. 


ECONOMIC REALITIES AND THE FEMALE OFFENDER. By JANE ROBERTS 
CHAPMAN. [Lexington, Massachusetts: Lexington Books. 1980. 
234 pp. (incl. bibliog. and index). No price stated. ] 


FEMINISTS have had a field day with the writings of those few criminologists 
who, prior to the seventies, wrote about female criminality. Rightly so. 
Lombroso, the “father” of modern criminology, spoke openly of the natural 
inferiority ‘of women. If female unlike male criminals failed to exhibit the 


3 A.L.I. Federal Securities Code (1980): see note 5 infra. 

* (1952) 15 M.L.R. 446. 

5 An account of this operation is given at pp.43—54 of his new book and all will share his 
hope that “a decade-long reexamination of the field as a whole” will soon be brought to its 
fruition by the Code’s enactment. 

é At pp.604-657. 

7 At pp.250-258. 

8 At pp.213-224. 
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tell-tale signs of degeneracy which marked them out as atavistic throwbacks, 
this was because the female of the species had failed to evolve at the same 
pace as the male so that the contrast between female criminals and non- 
criminals was less striking.’ Writing in the fifties, Otto Pollak claimed that 
since women, again largely for physiological reasons, were natural liars, 
criminality came easily to them. The statistical imbalance between the 
recorded crimes of men and women was but a function of female aptitude 
at avoiding the criminal process through manipulation and deceit.* The 
debunking of Lombroso, Pollak, Thomas and others has so effectively been 
accomplished by, for example, Klein? and Smart* that Jane Roberts Chap- 
man has chosen to focus her criticism on latter-day thinkers who appear to 
attribute the rise in female crime to the women’s liberation movement. This 
movement, so the argument runs, has produced increased female partici- 
pation in the labour market, which in turn has led to participation in white 
collar crimes such as embezzlement with which women have not traditionally 
been associated. It has also led to increased female aggressiveness which 
has produced burgeoning numbers of female car thieves, muggers and bank 
robbers. Chapman argues that there is little that is liberated about the 
women arrested and/or sentenced for crimes in the United States. Research 
studies indicate that they are still, overwhelmingly, the poor, the under- 
educated and the unemployed. They are if anything the very women whom 
feminism has not touched. Increases in offences committed by women are 
mostly increases in shoplifting. Even in crime, women’s role has remained 
the same. 

Chapman’s answer to the biological determinism of the early writers on 
female criminality is an analysis which tends to be exclusively economic. It 
is essentially poverty, the strain of single parenthood, unemployment or low 
paid employment which, it is claimed, are dominant in the aetiology of 
female crime in the United States. Chapman stresses the gap between the 
perception of woman’s status in the economic world and the actual reality 
of her place. “The previous assumption that women were not present in the 
working world, when in fact they were, is now replaced by the popular 
belief in a suddenly achieved economic equality when, in fact, it appears 
that women’s income position relative to that of men is worsening.” As to 
the image of the woman with the gun, Chapman claims that in the United 
States the proportion of females involved in crimes of violence steadily 
decreased between 1968 and 1975. . 

Chapman’s analysis of female crime in terms of economic distress is a 
prelude to a description and spirited argument in favour of certain innovative 
treatment programmes for female offenders, the aim of which has been 
economic and social rehabilitation. The 38 programmes considered were 
mostly designed for the majority of female offenders in the United States 
who serve their sentences within the community, rather than in penal 
institutions. Their objective is essentially to help the women, towards 
economic and personal autonomy. Included are vocational training courses, 
services to help mothers maintain and stabilise ties with their children and 


1 C. Lombroso and W. Ferrero, The Female Offender (1895). 

2 O. Pollak, The Criminality of ‘Women (1950). 

3 Dorie Klein, “The Etiology of Female Crime: A Review of the Literature” (1973) 8 
Issues in Criminology 3. 

“ Carol Smart, Women, Crime and Criminology (1976). 
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training to promote survival skills and better health. Much of the vocational 
training has been outside the traditional areas of women’s work. Thus, 
carpentry, cabinet making, plumbing and electrical skills have been taught. 
Many of the programmes give extensive assistance in placing newly-trained 
offenders in suitable employment. All the schemes are constructive, practical 
and positive. Chapman’s argument is, understandably enough, for their 
protection against the cost-cutting now rampant in the United States and for 
their more widespread adoption. One possible method of securing this 
objective which is discussed in the book is by constitutional challenge in the 
courts. The American Constitution guarantees to female offenders the right 
to receive programmes, services and facilities equal to those available to 
their male counterparts. Thus, where a State differentiates between men 
and women in this respect, there is the possibility of invoking the 14th 
Amendment. 

Whether or not it is accepted that economic deprivation is a major cause 
of female criminality, if the majority of female offenders in the United 
States are economically deprived and without the requisite skills to improve 
their lot, it is hard to query the wisdom of the schemes which Chapman 
describes. Nor is there any apparent reason why they should not provide 
some stimulus for a more imaginative approach to the treatment of female 
offenders over here. Writing of the female prison population in 1970, J. E. 
Hall Williams has stated: “It is not seen as necessary or desirable to give 
women prisoners training for semi-skilled jobs. In any case the quality of 
the population is not thought to call for any tasks other than fairly simple 
repetitive tasks, such as assembling kits of stationery requisites, placing 
coloured pencils, rubbers and rulers into a plastic case, putting labels on a 
cardboard carton.”* Girls in an approved school described by Richardson in 
1969 were allowed to progress from floor scrubbing to dormitory cleaning 
to turning out staff bedrooms and finally to serving meals.° 

Whilst it is true that female prisoners are often incarcerated for relatively 
short periods, some have long sentences to serve. Whatever their period in 
prison, schemes which are in themselves demeaning and tedious and can 
contribute nothing towards the rehabilitation of the offender into the 
community are hard to justify. The programmes which Chapman describes 
are not specifically geared towards an institutional setting, but their under- 
lying rationale must have some application for prisons as well. Certainly as 
far as the non-custodial treatment of female offenders in this country is 
concerned, Chapman has given us food for thought. 

JENNIFER TEMKIN* 


GIRL DELINQUENTS. By ANNE CAMPBELL. [Oxford: Basil Blackwell. 
1981. 266 pp. Paperback: £4-50.] 


THIs book is valuable chiefly for what it adds to our knowledge about the 
assumptions underlying analyses of female criminality on the part of inves- 
tigators as well as the social workers, magistrates, police and others involved 
in the business of controlling criminal behaviour. The author is not quite so 





5 J. E. Hall Williams, The English Penal System in Transition (1970), p.244. 

6 H. Richardson, Adolescent Girls in Approved Schools (1969). Most recently Carlen has 
brilliantly described the infantilisation of female prisoners at Cornton Vale, Scotland’s only 
prison for women. See P. Carlen, Women’s Imprisonment—A Study in Social Control 
(1983). 
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successful in arguing her own explanation of girl delinquency. She begins 
with a very useful discussion of the way in which female delinquency is 
defined, pointing out that as we move through the hierarchical levels of 
power and authority the norm that has been violated alters significantly. 
Moreover, there are as many notions of what constitutes delinquency as 
there are agencies and professionals interested in the problem. This is 
crucial, because the way in which the problem is defined reflects the degree 
to which its causation is understood and the kind of policy prescriptions that 
are offered. 

Campbell herself is particularly concerned about the delinquent’s view- 
point. The only piece of original research in the book is a report on female 
aggression based on interviews with some 251 working-class schoolgirls and 
60 girls in borstal and it faces up squarely to the fact that these girls do 
engage in violence: that they are in fact “bad”. Much of the work on female 
deviance takes the view that girls are not bad, only weak. Time and again, 
as Campbell shows, female criminality is treated as individual pathology 
and a secondary product of sexual immorality. Campbell agrees with Carol 
Smart that while case studies of male criminality have moved on from a 
positivist analysis which upheld a belief in biological or psychological 
determination, studies of women still tend to interpret female deviance as 
the product of biological or psychological drives. This type of analysis also 
permeated the influential early twentieth-century work of G. Stanley Hall 
on adolescence, and it is a pity that Campbell does not address later 
developments in this important body of literature. 

Campbell’s interviews show not only that girls can be bad, but that they 
have good social and material reasons for so being. The book comes down 
firmly in favour of a soctal-structural analysis of the causes of delinquency 
in girls and argues that investigators should move beyond the study of 
factors associated with the family to consider, for example, the peer group. 
It is certainly true that we cannot hope to understand what Campbell calls 
the “bizarre double-think” of many writers on the subject of female crime 
(whose portrayal of women oscillates between the image of Madonna and 
Magdalen) unless we examine more carefully the realities of women’s 
options. However, what is so striking in any critique of a body of literature 
on social problems (transmitted deprivation would be another good example) 
is the gulf between analysis at the structural and at the individual level. The 
search for links between the two modes of analysis would be a worthy 
enterprise. 

There are some further comments to be made on the balance of Camp- 
bell’s analysis. While stressing the importance of a consideration of social 
and economic variables for reaching an understanding of female delin- 
quency, Campbell also emphasises that class position rather than gender is 
the most powerful predisposing factor to girls’ delinquent behaviour. Thus 
in her chapter on shoplifting, she first shows that the profile of the typical 
shoplifter as a menopausal middle-class woman is false. She then goes on to 
explain shoplifting in terms of a response by primarily working-class girls to 
a consumer society which tells them that they must be glamorous in order 
to get either a husband or a job as a promotion girl, personal assistant or air 
hostess, all of which have been shown to appear especially attractive to 
working-class girls. It is hard to believe that many feminists would find fault 
with this sort of explanation, yet Campbell accuses the feminist movement 
of “privileged self-absorption,” and of stressing the evils of patriarchy over 
and above those of capitalism. She feels that feminist researchers have 
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seriously underestimated the importance of social class in determining the 
parameters of femininity and criminality. It is true that feminist work often 
exhibits tension in handling both class and gender variables. But Campbell’s 
attack, which seems to be directed more against the American than the 
British women’s movement (itself strange in a book using primarily British 
data), does less than justice to the wide range of socialist-feminist work.’ 
Moreover her dismissal of Carol Smart’s fear that male investigators of 
female criminology might treat women “analytically in ways similar to any 
other subject of study” as “paranoia” shows an insensitivity to the problems 
of doing feminist research that have been extremely well documented.’ 

Campbell makes this attack on the feminist movement and feminist 
research a prominent part of her argument. This is a pity, for she is on 
much surer—and much more important—ground when she examines the 
world-view of the working-class schoolgirl, who fights to preserve her status 
and reputation and to strengthen her sense of self-worth. Campbell’s 
argument that a borstal sentence will only increase a tough reputation which 
the girl will then have to fight to maintain is entirely convincing. 

JANE LEwIs* 


THE ANALYSIS OF JUDICIAL REFORM. Edited by Puitie L. DuBois. 
[Lexington: D. C. Heath. 1982. xiv and 221 pp. £18-50.] 


THE PoLirics oF JUDICIAL REFORM. Edited by Pme L. DuBois. 
{Lexington: D. C. Heath. 1982. xi and 187 pp. £18-50.] 


Court reform in England has not gone nearly as far as it has in the United 
States in challenging traditional ways of doing justice, and there have been 
few serious attempts in either country to assess the impact of different 
reform strategies. These two books represent an important first step in the 
evaluation of court reform and, despite the somewhat esoteric nature of 
certain of the contributions, both books should be of considerable interest 
to English readers. 

It should be stressed that the editor’s division of the material under the 
heads of “analysis” and “politics” is a largely arbitrary one, and there is a 
good deal of overlap between the subject-matter contained in each volume. 
Certain relatively narrow topics, such as the assessment of judicial com- 
petence or of so-called judicial impact statements, find their way into both 
books. It is true that The Politics of Judicial Reform deals more systemati- 
cally with the role of interest groups, the nature of political opposition to 
court reform, and the problems of introducing administrative change in 
courts. But this simply means that The Analysis of Judicial Reform includes 
a thoroughly disparate collection of essays which cannot neatly be subsumed 
under the label “politics.” 

The contributions to The Analysis of Judicial Reform, which the editor 
describes as “continuing in this young tradition of critical analyses of 
judicial-reform policies” (p. 2), demonstrate that the momentum of court 
reform in the United States has produced a fundamental reappraisal of 
much accepted practice and a certain scepticism as far as the impact of 


1 See the review of this literature in Michelle Barett, Women’s Oppression Today, 
London, Verso, 1980. 

2 Helen Roberts (ed.) Doing Feminist Research, London, R.K.P., 1981. 
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reform measures is concerned. Some of the reforms that are discussed in 
the book relate to mere tinkering with the system, but there are a number 
of quite excellent papers which grapple with the really central questions of 
court reform, questions which are increasingly being addressed in this 
country and in many other jurisdictions as well. There are two outstanding 
papers, for instance, one written: by Holland the other by McEwan and 
Maiman, which focus on informal methods of dispute resolution and the 
virtual demise of the adversarial system. Other writers make imaginative 
contributions on the changing role of lawyers (who are seen as playing 
increasingly the role of mediators and problem solvers rather than, as one 
writer calls them, “hired guns”), on judicial selection procedures and on the 
reform of the U.S. Supreme Court. Though no single theme can be said to 
characterise the papers—and the editor wisely avoids the temptation to 
invent one—tt is probably fair to conclude from the book that most attempts 
to reform the system, or aspects of it, have as a rule led to much more 
far-reaching consequences than could possibly have -been foreseen at the 
outset. These consequences have, moreover, often proved as inimical to the 
achievement of substantive justice as the evils they sought to replace. 

The papers included in The Politics of Judicial Reform tend to adopt a 
similarly pessimistic stance. It is obvious that attempts to change traditional 
practices are likely to meet with stern resistance, not least because changes 
may well produce what the editor calls a “redistribution of influence.” 
Reforms tend to be introduced on a piecemeal basis as a response to concern 
about, say, the backlog of cases, incompetent judges or intolerable costs, 
and there is now a large body of evidence, most of which, I imagine, will be 
unfamiliar to English readers but which is ably summarised in this book, 
which suggests that many reforms may seriously backfire or simply be 
ineffective. Henry Glick concludes, for example, after a perceptive review 
of the literature, that “most of the evidence gathered so far shows that such 
reform usually fails to produce important improvements or significant 
changes in court behaviour” (p. 24), and there is plenty of evidence available 
elsewhere in the book to support this depressing (and extraordinary) 
conclusion. Glick explains this outcome in terms of the complex networks 
of informal relationships which can exert a powerful influence in counter- 
acting reform measures. The papers by Handberg (describing attempts to 
introduce specialist courts), by Boswell and Fairchild (writing of the tension 
between judges and court administrators in North Carolina) and by other 
contributors provide forceful illustrations of the political problems that arise 
when reforms are contemplated or are introduced. 

Few of the dozen or so contributors to each volume offer much original 
research material, the papers mainly consisting of reviews or syntheses of 
existing knowledge. Most of the papers reveal an awareness of the acute 
difficulties involved in conducting evaluative research on court reform and, 
though short, they are packed with information and insights. Each book can 
be strongly recommended, notwithstanding the fact that many of the 
practices analysed are alien to English courts. But the scientific evaluation 
of court reform, which if it is in its infancy in the United States is yet to be 
conceived in England, is a fascinating enterprise and one that represents a 
severe test to researchers. ; 

JOHN BALDWIN* 
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PROSECUTION IN THE PUBLIC INTEREST. By Susan R. Moopy and 
JACQUELINE Tomes. [Edinburgh: Scottish Academic Press. 1982. 
xiii and 167 pp. £12-00.] 


DesprrE the centrality of prosecution decisions and the prosecutor who 
makes them to criminal justice systems everywhere, little is still known 
about those matters which structure and influence the operation of the key 
discretions ‘involved. This book which is a pioneering examination of 
prosecutorial discretion in Scotland, is a good and readable analysis of the 
context within which fiscals operate and the study blows away many of the 
myths which have gathered around the prosecutor in this particular 
jurisdiction. 

The background to the research is the apparent independence and 
autonomy of the fiscal: he has wide powers and labours under few con- 
straints. Itis his duty to investigate all crimes and, in doing so, he is 
empowered to direct the police, his subordinates in law, to take any further 
steps he thinks necessary and, if he deems it fitting, he may take charge of 
the inquiry from the outset. Fiscals are also responsible for deciding whether 
or not to prosecute and upon what charges, and which method of procedure 
and court of trial is appropriate. The limitations on the fiscal are few. Pre- 
trial prosecutorial decisions are not subject to judicial review, are essentially 
private and may be scrutinised only by the Lord Advocate. Criminal law 
and procedural rules impose a measure of constraint but do not really 
impinge on the autonomous character of the fiscal. It is this general picture 
which has presented such an alluring model to reformers dissatisfied with 
the existing and unsatisfactory English position. And it is this general picture 
which Moody and Tombs set out to examine. 

The first key stage examined is that of “marking,” which occurs when the 
fiscal first scrutinises reports concerning alleged offences and decides whether 
an accused'person will be prosecuted, on what charges and in which courts. 
Fiscals do not, it seems, bring to bear legal expertise and general faculties 
at this point. Instead, fiscals are dependent upon the reporting agency (the 
police) for'the information upon which decisions are made. Police reports 
are stereotyped (fiscals play no real part in directing or controlling investi- 
gations) and geared towards a prosecution. Fiscals hold the police in high 
regard and this, coupled with the pressures generated by case-flow, leads 
them to uncritically rubber-stamp investigation reports. Fiscals, therefore, 
simply confirm and reinforce the essentially dispositive power of the inves- 
tigating body. Consistent with this analysis, it emerges that fiscals prosecute, 
that the option not to proceed is seldom exercised. The whole ethos of 
prosecutorial decision-making in Scotland is in favour of proceeding unless 
a case falls outside the fiscal’s definition of “real” crime. In practice, there 
will be noj prosecution only if the fiscal believes that the case is legally 
untenable or too trivial or has certain unusual features (the most common 
of which appears to be cases of careless driving or wife assault). Personal 
evaluation and ideology also help explain the prosecutor’s choice of venue, 
a choice which is influenced by more general views about the nature of 
serious crime, sentencing policies and the role of lay judges in the system. 

| ` . š : 
Prosecutors, though they deny it, seem to be influenced by their views as to 
the appropriate sentence. The overall picture that emerges is in contrast to 
the rhetoric of the system. The expectation that fiscals play some interven- 
tionist role in investigating crime and in vetting police reports, exercise 
independent and autonomous decisions on questions relating to prosecution, 
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charge and venue, is unfulfilled. Here they are shown to be prisoners of the 
information-system which feeds them, directed by an ideology which is 
founded in the rhetoric of the system, a dependent not an independent 
organisation, over-ready to bargain with defence lawyers in order to avoid 
trial. 

Of course there are weaknesses in the study. In qualitative research of 
this kind, there is missing any notion of proportions, of scale of variations, 
of exactness. The research might have benefited from some specific case 
studies, ‘around which the comments of respondents might have taken a 
more animated quality. But these are quibbles. The final impression is of a 
caréfully conducted study, written up in a readable way, with influences 
reasonably drawn from the evidence, and all of it giving the warning to 
those who are in favour of transplanting models on the basis of an imagined 
and imaginary functioning to other jurisdictions. 

MICHAEL McCONVILLE* 


FREE SPEECH: A PHILOSOPHICAL INQUIRY. By FREDERICK SCHAUER. 
(Cambridge: Cambridge University Press. 1982. 237 pp. £20-00 
(hardback) £6-50 (paperback). ] 


ACCORDING to the European Court of Human Rights in the Sunday Times 
case, freedom of speech “constitutes one of the essential foundations of a 
democratic society.” It is the subject-matter of the very first amendment to 
the U.S. Constitution in the Bill of Rights. Yet, explains Professor Schauer, 
there has been less conceptual analysis, and there remains more conceptual 
confusion, with regard to freedom of speech than with regard to other 
aspects of political philosophy. Hence this “exercise in conceptual 
clarification.” 

Schauer searches for the roots of a free-speech principle. Does such a 
right exist and why? If so, what activities does it cover and what is the 
strength of the protection it affords? And what is its application to specific 
problems such as obscenity, national security, defamation and contempt of 
court? These issues are analysed with rigour and clarity. But they are 
examined from a perspective that will be of interest primarily to the 
philosopher. It is a matter of regret for the lawyer concerned to understand 
the foundations of our legal principles that Schauer, a professor of law, has 
“jettisoned that legal orientation to talk about freedom of speech as a 
philosophical question, divorcing the enquiry from questions about particular 
laws or about the protection of freedom of speech in particular legal 
systems.” 

If there is a principle of free speech, the author explains, it means that 
speech must be less subject to regulation than other forms of conduct having 
the same or an equivalent effect. He explains the weaknesses of the various 
justifications presented for such a principle. The argument from truth 
depends on establishing a causal link between free speech and the discovery 
of truth and it depends on the premise that truth is superior to other social 
interests, such as preventing violence, disorder or offence to others. The 
- argument from democracy contends that the people are collectively the 
sovereign and so require unfettered access to ideas and information to make 
decisions. But if the people are sovereign, then they can choose to restrict 
free speech in the same way as they can fetter any other liberty. Arguments 
ee 
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from individual autonomy or self-fulfilment or dignity (as opposed to the 
earlier arguments which focused on the interests of society) have, he says; 
the defect that, at best, they present general justifications for liberty rather 
than reasons for the specific protection of speech. Professor Schauer explores 
and criticises the views on these issues of important philosophers from Mill 
to Meiklejohn. He reaches the conclusion that the most persuasive argument 
for a free-speech principle “is what may be characterised as the argument 
from government incompetence.” One might accept the argument that 
because governments are run by human beings they need to be constrained 
by checks' and balances (though one would want to add the caveat that 
individual rights would not cease to be important merely because govern- 
ment managed to curb bureaucratic inefficiency and achieved its objectives 
with ruthless single-mindedness). The defect of the argument is that it does 
not escape the conclusion that Schauer wishes to reject: that free speech is 
an aspect of general liberty and that there are no special justifications for 
allowing free speech when one prohibits other conduct having a similar 
effect. | 


Schauer! well describes the width of the concept of “speech.” It covers 
symbols, gestures, demonstrations and all other methods of communication 
utilised with a communicative intent. But he fails adequately to deal with 
the complex but crucial issue of whether freedom of speech includes a “right 
to know.”! Since individuals can only discuss and exchange information in a 
meaningful fashion if government does not hinder or prevent access to vital 
information, and since government controls access to information necessary 
to informed discussion of many issues of public concern, the right to free 
speech necessarily prohibits the government from arbitrarily limiting the 
stock of information from which members of the public may draw. The 
U.S. Supreme Court appears to have accepted this principle in certain 
contexts: see Richmond Newspapers Inc. v. Virginia, 100 S.Ct. 2814 (1980). 
The European Court of Human Rights has yet to address itself to the issue. 
The implications of the argument for official secrecy are obviously profound. 

In discussing the concept of “freedom” in the context of speech. Schauer 
also shows a regrettable reluctance to tackle the important practical problem 
of broadcasting. Given that we have the technology to produce multi- 
channel cable and ordinary television (and radio), why should the Govern- 
ment limit the number of persons allowed to broadcast—other than to 
ensure that the available frequencies are distributed in an equitable manner? 
Nor does'Schauer adequately explore the question of whether free speech 
connotes a right of reply-when newspapers or broadcasters misrepresent 
another’s point of view or misstate facts. He displays a curious wish to avoid 
some of the problems of free speech for pornographers by defining pornog- 
raphy by reference to “its lack of intended intellectual appeal” and by 
concluding that it is therefore not “speech.” One man’s pornography is, of 
course, another man’s “intended intellectual appeal.” And do Enid Blyton 
or Elton John have this “intended intellectual appeal” and the consequent 
entitlement to free speech? 

There is much of value in this book. It achieves its aim of provoking the 
reader to' ponder the justification for the law of contempt, libel and official , 
secrecy. If Schauer does not explain how a free-speech principle is applied 
in each context and with what result, this is because the principle is 
necessarily so broad, so vague and so essential a part of a general libertarian 
theory that requires rights to be balanced amongst themselves and against 
other principles and policies. Mr. Justice Holmes of the U.S. Supreme 
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Court had no doubt that “Every idea is an incitement” (Gitlow v. New 
York, 268 U.S. 652, 673 (1925)). Professor Schauer’s book, though difficult, 
contains enough ideas to incite any lawyer interested in political philosophy 
to ask why we purport to value free speech yet impose so many legal 
restrictions on its exercise. 

DAVID PANNICK.* 


ENGLISH LAW AND FRENCH Law. By RENE Davin. [Stevens/Eastern 
Law House. 1980. 195 pp. Hardback: £12-50.] 


LA RESPONSABILITÉ CIVILE. By ANDRE Tunc. [Economica. 1981. 
161 pp. Paperback: 65F.] 


UNIFICATION or harmonisation of laws has for many years been a comparative 
lawyer’s dream. It may also be a necessity in today’s world of increasing 
inter-state relations, both private and commercial. Differences in legal 
tradition, stemming from the different historical development of common 
law and continental legal systems, may no longer be appropriate. A problem 
which is prevalent in much of contemporary society may call for a solution 
which similarly cuts across the boundaries of existing legal systems. While 
René David provides substance for the dream, André Tunc argues the 
urgent necessity of its realisation in terms of reform of the law as regards 
one such common problem. 

René David, noting the apathy and ignorance until recently by English 
` and French lawyers as regards each other’s legal system, questions whether 
there are now prospects for change and moves towards uniformity. His 
book, while more limited in scope than his outstanding comparative study 
Major Legal Systems in the World Today is still impressively wide. The 
chapters, based on the Tagore lectures given to an Indian audience, depict 
the major differences between the English and French legal systems, viewed 
in an historical perspective. These differences are expressed in an emphasis 
on remedies rather than rights, in the lack in England of the continental 
concept of a legal rule (which René David suggests is more appropriate to 
the modern use of law), in the different structures and divisions of the law 
and in the organisation of the courts and professions. The masterly distil- 
lation of the long years of study of comparative law by one as eminent as 
Professor David is well worth the attention of comparative lawyers as well 
as those not previously familiar with such topics. One may be critical of the 
amount of attention René David gives to certain traditional features of the 
English legal system—the importance of procedure especially the forms of 
action, the notion of equity, the lack of a rational basis for developments. 
Yet, as he points out, many of the historical features remain; for example, 
the importance of procedure seen in the emphasis on fair trial. 

For the English reader, however, the “French view of English law” is 
perhaps secondary in interest to the general idea of French law. The chapters 
on selected aspects and key branches of law—procedure and evidence, 
constitutional, administrative, contract, mercantile, torts and labour law— 
concentrate primarily on the French system. Here the author paints a more 
specific picture, although still portraying a broad historical perspective rather 
than attempting to indicate the current situation in any detail, particularly 
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as regards English law. The reader is left to draw his own conclusions on 
the tantalising question of the prospects for uniformity. 

André Tunc’s La Responsabilité Civile gives closely-argued consideration 
to a much narrower field—narrower indeed than the title suggests. The 
focus of concern is the crisis situation in the law of civil liability, in the sense 
of tort liability, due to modern conditions, especially the massive pheno- 
menon of accidents. The urgent necessity of reform of the law in civil and 
common law systems in order to cope more satisfactorily with this pheno- 
menon is cogently argued. After selective presentation of the development 
of civil liability in various legal systems, the two central chapters on the role 
of fault and the functions of civil liability show the inadequacy of the notion 
of fault as a basis for compensation for accidents. Alternative ideas and 
systems are evaluated, considerable interest being shown in the New Zealand 
accident compensation scheme (while recognising the difficulties of initiating 
such a scheme in other countries) and in the theory of B. Starck advocating 
a system by which harm to the person or to property would be compensated 
regardless of fault. 


Professor Tunc’s book expands and modernises his introduction to the 
volume on torts (XI) of the International Encyclopedia of Comparative Law. 
It provides a stimulating incentive to take more note of the detailed studies 
in the Encyclopedia, which are shown to be of challenging relevance to all 
concerned with the, legal regulation of accident compensation. Professor 
Tunc concludes with the wish that as contact between nations has often led 
to new beginnings, new law might be born from the comparative research 
work connected with the Encyclopedia, providing a more satisfactory 
solution to this major contemporary problem. The convergence of legal 
thought considering the introduction of no-fault compensation systems 
constitutes a pertinent example of the moves towards uniformity to which 
Professor David also aspires. 

RACHEL S. TROST” 
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CRIMINAL APPEALS IN THE HOUSE OF LORDS 


NEARLY a quarter of a century has elapsed since the Administration 
of Justice Act 1960 was passed, abolishing the requirement of the 
Attorney-General’s fiat as a precondition to appeals to the House of 
Lords in criminal cases. The Act also relaxed the law by providing 
that leave to appeal was to be granted where the point of law 
involved was of “general,” as opposed to “exceptional,” public 
importance,’ and this change contributed further to the flow of cases 
‘reaching the House. Finally, the Act gave an appeal to the House 
from the Divisional Court which had hitherto been the ultimate 
tribunal in a vast number of cases. In making these changes, the 
legislature made appeal much more accessible to convicted defend- 
ants, and coincidentally opened the way for the House to make a 
real contribution to the development of the criminal law. It is the 
aim of this article to evaluate the way in which the House has 
responded to this opportunity. 

The impact of these changes was not immediate. In 1972 it was 
said that the criminal jurisdiction of the House of Lords was such 
that “there are large areas of the criminal law that have remained 
untouched or only peripherally dealt with by the House of Lords, so 
that any assessment of the influence of their Lordships must be 
premature. ”” 

The House got off to a rather bad start immediately after the Act 
was passed.’ Three decisions, Sykes,* Shaw’ and Smith,® were given 
almost universally hostile receptions. Smith was not followed in the 
ee ee 


! s.1. See generally D. G. T. Williams, “The Administration of Justice Act 1960” [1961] 
Crim.L.R. 87. For a history of the criminal appeals in the House before the Act, see 
Robert Stevens, Law and Politics: the House of Lords as a Judicial Body 1850-1976, p.10, 
n.21; p.38, n.3. The jurisdiction of the House was restored in 1907 with the establishment 
of the Court of Criminal Appeal, but the volume of work actually reaching the House was 
minuscule. In the period between 1907 and 1960, only 23 appeals were heard in criminal 
law cases, although up to 100 applications a.year were made to the Attorney-General. 

? Blom-Cooper and Drewry, Final Appeal (1972), p.279. For a survey of the exercise of 
the Attorney-General’s power before 1960 see the anonymous but apparently well-informed 
article “Appeals to the House of Lords” [1957] Crim.L.R. 566. 

* See Blom-Cooper and Drewry, Final Appeal, at p.278. 

* [1962] A.C. 528. 

5 11962} A.C. 220. 

€ [1961 





A.C. 290. 
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Commonwealth,’ was pilloried by academics,® widely ignored in 
practice? and eventually dealt with by amending legislation.’ By 
almost any criteria, it was a disaster. Shaw, the Ladies’ Directory 
case, became the target of civil libertarian attacks’ whose force was 
subsequently acknowledged by the House itself when in Withers’? it 
conceded that it was no longer able to create criminal offences.’ By 
comparison the reproof that greeted Sykes (misprision of felony) was 
muted, although that decision too was ultimately overturned by 
statute.'* Following that unholy trio, the House lapsed into inactivity 
until two important misuse of drugs cases in the late sixties’ heralded 
the beginning of an unprecedented willingness to consider issues in 
the criminal law. Since then, the law reports disclose that there has 
been a spectacular increase in the number of cases coming before 
the House, and a corresponding increase in the range of subject- 
matter, both substantive and adjectival, on which the House has 
been called to express its views. Conspiracy in one form or another 
has been constantly before their Lordships, and the laws of attempt 
and complicity’? have been considered twice. Murder,” man- 
slaughter,” rape” and wilful neglect of children” have each been 
considered since 1972, as have such diverse matters at the core of 
our conceptions of criminal responsibility as the meaning of “reck- 
lessness” in criminal law,” the exculpatory effects of mistake” and 
the doctrine of strict responsibility.” On several occasions, offences 
of dishonesty in relation to property have been litigated.” Various 


7 Parker (1963) 111 C.L.R. 610, 632. See C. Howard, “Australia and the House of 
Lords” [1963] Crim.L.R. 675. 

8 Especially Glanville Williams, “Constructive Malice Revived” (1960) 23 M.L.R. 626; 
Rupert Cross, “The Need for a Re-definition of Murder” [1960] Crim.L.R. 728. 

? R. J. Buxton, “The Retreat from Smith” [1966] Crim.L.R. 195. 

10 Criminal Justice Act 1967, s.8. 

1" H., L. A. Hart, Law, Liberty and Morality, pp.1-24. Cf. A. L. Goodhart, “The Shaw 
Case: The Law and Public Morals” (1961) 77 L.Q.R. 560. D. Seaborne-Davies, “The 
House of Lords and Criminal Law” (1961) 6 J.S.P.T.L. 104. 

2 [1975] A.C. 842. 

3 See further, A. T. H. Smith, “Judicial Law Making in the Criminal Law” (1984) 100 
L.Q.R. 47. 

14 Criminal Law Act 1967, s.5. 

5 Warner'v. M.P.C. [1969] 2 A.C. 256; Sweet v. Parsley [1970] A.C. 132. 

16 Bhagwan [1972] A.C. 60; Doot [1973] A.C. 807; Knuller oy A.C. 435; Kamara 
[1974] A.C. 104; Shannon [1975] A.C. 717; Scott [1975] A.C. 819; Withers [1975] A.C. 842; 
Nock [1978] A.C. 979. 

17 Merriman [1973] A.C. 584; Maxwell [1978] 3 All E.R. 1140, 68 Cr.App.R. 128. 

18 Smith (Roger) [1975] A.C. 476; Stonehouse [1978] A.C. 55. 

9 Hyam [1975] A.C. 55; Cunningham aa A.C. 566. 

2 Newbury [1977] A.C. 500; Camplin [1978] A.C. 705 (provocation); R. v. Governor of 
Holloway Prison, ex p. Jennings [1983] 1 A.C. 624; Seymour [1983] 3 W.L.R. 349, 2 All 
E.R. 1058. 

2 Morgan [1976] A.C. 182. 

2 Sheppard [1981] A.C. 394. 

3 Caldwell [1982] A.C. 341; Lawrence [1982] A.C. 510; Miller [1983] 2 W.L.R. 539. 

3 Morgan [1976] A.C. 182. 

2 On five occasions, starting with Warner [1969] 2 A.C. 256; Sweet v. Parsley [1970] 
A.C. 132; Alphacell v. Woodward [1972] A.C. 824; Smedleys Ltd. v. Breed [1974] A.C. 
839; Heron [1982] 1 W.L.R. 451, 1 All E.R. 993. 

26 Lawrence [1972] A.C. 626 (theft); Turner [1974] A.C. 839; D.P.P. v. Ray [1974] A.C. 
370; Charles [1977] A.C. 177; Lambie [1982] A.C. 449 (deception); Bloxham [1983] 1 A.C. 
109 (handling); Morris [1983] 3 W.L.R. 697 (theft). 
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defences have been explored, including drunkenness,” insanity,” 
duress” and the use of force in preventing an unlawful arrest,*° the 
commission of crime” or the apprehension of a fleeing offender.” 
In addition to these matters.of central importance the House has 
also been required to adjudicate on issues in the law of abortion,” 
bribery,” contempt of court,” libel in its various forms, viz. 
obscene,’ blasphemous?” and criminal,’ and election offences.” 
Public order has arisen in a variety of guises apart from conspirac 
to trespass, in particular in consideration of the offences of affray, 
insulting behaviour contrary to section 5 of the Public Order Act 
1936,” and wilful obstruction of the highway contrary to section 121 
of the Highways Act 1959.** Consumer protection legislation has 
also been before the House; the Trade Descriptions Act 1968 and 
the Prevention of Fraud (Investments) Act 1958“ both having been 
considered. There have also been appeals under such miscellaneous 
enactments as the Misuse of ‘Drugs Act 1971,” the Weights and 
Measures Act 1963, the Immigration Act 1971” and the Coinage 
Offences Act 1936.%. 

This formidable catalogue shows that since 1960 (and more par- 
ticularly since 1972), the House has been presented with a quite 
unprecedented chance to make an impact on the development of the 
substantive criminal law.*? What use has been made of this oppor- 


27 Majewski [1977] A.C. 443; Caldwell [1982] A.C. 341. 

8 Sullivan [1983] 3 W.L.R. 123, 2 All E.R. 673. 

2 Lynch [1975] A.C. 653. The defence was reconsidered by the Privy Council in Abbott 
[1977] A.C. 655. Although technically a different body the personnel who make up the 
Council are generally also members of the House. 

% Albert v. Lavin [1982] A.C. 546. 

31 Farrell v. Secretary of State for Defence (1979) 70 Cr.App.R. 224, [1980] 1 All E.R. 
166. 

32 Att.-Gen. for Northern Ireland’s Reference [1977] A.C. 105. 

33 Royal College of Nursing of the United Kingdom v. D.H.S.S. [1981] A.C. 800. 

3 Manners and Holly [1978] A.C. 43. 

3 Att.-Gen. v. Leveller Magazine [1979] A.C. 440; Alt.-Gen. v. B.B.C. [1980] A.C. 230; 
Raymond v. Honey [1983] 1 A.C. 1; Att.-Gen. v. English [1983] 1 A.C. 116; Home Office 
v. Harman [1983] 1 A.C. 280. Strictly speaking, the application in Harman was for civil 
contempt involving “relief, other than committal to prison.” The House agreed that the 
appellant was guilty of a serious contempt of court, terminology which is at least appropriate 
in the criminal sphere. : 

% Whyte [1972] A.C. 849; Staniforth and Jordan [1977] A.C. 699. 

3? Lemon [1979] A.C. 617. 

3 Gleaves v. Deakin [1980] A.C. 477. 

% Luft [1977] A.C. 962. 

“© Taylor [1973] A.C. 964. 

4! Brutus v. Cozens [1973] A.C. 854. 

“ Broome [1974] A.C. 578, now the Highways Act 1980, s.137. 

3 British Airways Board v. Taylor [1976] 1 W.L.R. 13. 

“ Markus [1976] A.C. 35. 

43 Boyesen [1982] A.C. 768. 

% Bellerby v. Carle [1983] 2 W.L.R. 687. 

4 Waddington v. Miah [1974] 1 W.L.R. 683, 2 All E.R. 377 (penal law not retrospective); 
Grant v. Borg [1982] 1 W.L.R. 638, 2 All E.R. 257; Khawaja v. Secretary of State for the 
Home Department [1983] 2 W.L.R. 321, 1 All E.R. 765. 

8 Selby [1972] A.C. 515. 

® This survey will not deal with decisions on matters of criminal procedure, evidence or 
sentencing. It is recognised that the distinction drawn between so-called adjectival and 
substantive law is in many ways an artificial one, and no account of the manner in which 
the House deals with the criminal law is really complete without including these areas. But 
the most strident criticisms have been voiced in the substantive law area. 
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tunity? Professor J. C. Smith has recently given his exasperated 
assessment: “The House of Lords,” he asserts, “has a dismal record 
in criminal cases,” and he is prompted to ask “can we really afford 
the House of Lords as an appellate criminal court?”® Professor 
Glanville Williams has gone further—he suggests that the criminal 
jurisdiction of the House should be suppressed and that the expertise 
be used to augment that of the Court of Appeal,* thus relieving the 
pressure on that court and enabling it to hear more important cases 
at leisure with a court of five. 

With the benefit of hindsight we are able to see and appreciate 
fully the scale of the opportunity for moulding the criminal law that 
was presented to the House in 1960. They were set free to travel 
into areas where virtually none of their predecessors had been 
before, and were thus able to explore almost untroubled by the 
shackles of precedent. Rarely could they be confronted by some 
legal rule or principle firmly decided by their forebears compelling 
a decision one way or the other. Even though, as Sir Jocelyn Simon 
stated when, as Solicitor-General, he moved the Bill’s second 
reading, it was “not intended that the House should be asked to 
pronounce . . . on those points of general importance which are so 
well established that they ought not now to be called in question,” 
litigants were freed by the Act to ask the House to reconsider the 
law. The time has now come when it would no longer be “premature” 
to attempt to assess the impact of the House in criminal appeals; 
indeed, it may be that the mass of material with which to work is 
already such that it is not possible to do any more than sketch a 
framework within which assessments might be made, and to suggest 
directions that future questioners might take.” 

Are the gloomy verdicts of Professors Smith and Williams really 
justified? To answer that, it is necessary to look at a number of 
subsidiary questions. What are the functions of the House when it 
is acting'in its appellate capacity in criminal matters? How well does 
it fulfil these functions and meet the aspirations that we have for it? 
Could they be achieved more effectively, or must a different [and 
better] system be devised? These are not questions to which the 
inquirer will find answers in the speeches of the Law Lords 
themselves—such self-examination is not part of the English judicial 
tradition. But as a leading American jurist remarks, “had the law 
lords been even more willing to articulate a role for the final appeal 


% [1981] Crim.L.R. 392. See also R. M. Jackson, The Machinery of Justice (7th ed., 
1977). “It cannot be said that the House of Lords have made adequate contributions to 
criminal law,” at p.211. 

51 [1981] Crim.L.R. 580. See also S. Prevezer, “Some Recent Decisions of the House of 
Lords” (1980) 14 J.A.L.T. 168, who reasons that since the establishment of the Law 
Commission in 1965, it is possible to contend that the Law Lords “should now be declared 
redundant” in criminal a ppeals. 

2 H.C. Deb., Vol. 625, col. 1696-1697. 

s Dr. A. J. Ashworth has suggested that there is “a need for a fundamental reappraisal 
of the role of the courts, the legislature and law reform agencies in the development of our 
criminal law” [1982] Crim.L.R. 2. It is hoped that this article points the way to answering 
some of the issues raised in Dr. Ashworth’s challenging editorial. 
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court and to state more general goals for the criminal process, their 
functions might have been far more effectively pursued.”™* 


THE RIGHT TO APPEAL 


A partial answer to questions about the role of the House in criminal 
appeals is discoverable by seeing who may appeal, and in what 
circumstances. An appeal lies to the House of Lords at the instance 
of the unsuccessful defendant or the prosecutor from any decision of 
the Court of Appeal (Criminal Division) on an appeal to that 
Court,” or from any decision of the Divisional Court.’ Appeals of 
this sort form by far the bulk of the work of the House, but there 
are also appeals from the Courts Martial Appeal Court,” and from 
the Northern Ireland Court of Appeal” or High Court of Justice.” 

No appeal can ever be entertained without certification by the 
court below that the point is one of general public importance.” No 
matter how wealthy a litigant may be, or how much he may feel 
himself to be the victim of a miscarriage of justice, if the court below 
declines to grant such a certificate, the would-be appellant has no 
right to present a petition for leave to appeal.” In addition, it must 
appear to the court below or to the House, that the point is one that 
ought to be considered by the House.™ The lower court rarely comes 
to any conclusion about the desirability of the matters being heard 
by the House. Very commonly® where a certificate of general public 
importance is granted, leave to appeal is refused, so that the 
applicant has the choice of pursuing the matter in the House, and 
the House has the option of deciding whether the point is one that 
it wishes to consider. This is, perhaps, a rather strange procedure to 
adopt. If the matter really is one of general public importance, what 
reason can there be for the House to decline to consider it, still less 
for an inferior court, having concluded that the matter is important, 
to rule that the issue is nevertheless not one that need trouble their 





“ Robert Stevens, Law and Politics, The House of Lords as a Judicial Body 1850-1976, 
p.614. Stevens himself has previously noted that “pretentious demands that the final appeal 
court indulge in regular scientific self-analysis are likely to fall on deaf ears.” See “The 
Role of a Final Appeal Court in a Democracy: the House of Lords Today” (1965) 28 
M.L.R. 509. 

5 Criminal Appeal Act 1968, s.3. 

% Administration of Justice Act 1960, s.1. 

7 Courts-Martial (Appeals) Act 1968, s.39. 

8 Criminal Appeal (Northern Ireland) Act 1968, s.36, and Judicature (Northern Ireland) 
Act 1968, ss.40, 41. 

® Judicature (Northern Ireland) Act 1978, s.41. 

© Administration of Justice Act 1960, s.1(2). This might be contrasted with the position 
in the civil law. Technically, in the civil cases, leave to appeal is required from either the 
court below or from the House. But the point need not be certified as one of public 
importance. Administration of Justice (Appeals) Act 1934. 

 Gelberg v. Miller [1961] 1 All E.R. 618. See Procedure Direction [1979] 2 All E.R. 
359 


€ Administration of Justice Act 1960, s.1(2). 

& In his excellent study of the House at work in the period 1957-73, The Law Lords 
(1982), Dr. A. Paterson says that 60 per cent. of the criminal case load came with leave of 
the lower court; p.87. 
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Lordships?“ The answer is, of course, that the restrictions were 
imposed when the Act was passed for fear that, without a filter of 
some sort, the House would be flooded by aggrieved litigants. 


GENERAL PUBLIC IMPORTANCE 


What is it, then, that lends an issue the requisite element of public 
importance? Surprisingly, it is necessary to speculate about this, 
since the’ lower courts do not give reasons when they decline to 
certify the issue as being one of general public importance. Nor do 
Appeals Committees of the House give reasons when declining to 
give leave to appeal. This failure to articulate reasons is itself a 
potential source of injustice. It-is somewhat ironic that the courts, 
themselves so adept at prising reasons out of other decision-making 
bodies,® should be so free to decide matters of considerable social 
importance without having to account for their reasoning. But it is 
suggested that the criteria employed by the lower courts in deciding 
whether the issue is important are likely to include the following: (1) 
There may be a number of similar cases awaiting hearing, so that 
the resolution of a particular dispute may directly affect the outcome 
of these other cases. Conversely, if the point is considered unlikely 
to recur, it is the less important.” (2) The perceived social impact of 
a decision may lend a case a degree of importance. Majewski,” 
which concerned the exculpating effects of self-induced intoxication, 
is probably an outstanding example of this. (3) Another reason is 
that the law in any given area is unclear, either because there are 
conflicting previous decisions in the courts below,” or more com- 
monly because the matter has never been litigated at the highest 
level, and the applicant hopes to persuade the House to depart from 
the existing law.” Astonishing though it may seem, the mental 
element in the law of murder was still unsettled before the decision 
in 1973 in Hyam,”' possibly as a result of the passing of the Homicide 





& S. Prevezer, “The Criminal Jurisdiction of the House of Lords” (1962) 15 C.L.P. 102 
at p.105. 

& I discovered only one case in which some effort was made to advance an explanation, 
Jones (1974) 59 Cr.App.R. 120 the so-called “Shrewsbury pickets” case. There, after the 
dramatic revelation that reasons would be advanced.on this occasion, where silence is the 
norm, a certificate was declined because the point “lacks the element of importance.” 
“Bland” is the only word for it. 

% See J. W. Bridge, “The Duty to Give Reasons for Decisions as an aspect of Natural 
Justice” in D. Lasok et al. (eds.), Fundamental Duties (1980), p.81. 

€ A point made by Sir Jocelyn Simon in introducing the Bill; H.C. Deb., Vol. 625, col. 

696. 

68 [1977] A.C. 443. Seven members of the House were convened to hear the case, 
probably because it was thought that their Lordships were called upon to reconsider a 
previous decision; Beard [1920] A.C. 479. 

® As in Turner [1974] A.C. 357, where the House was confronted by the conflicting 
decisions of the Court of Appeal in Locker [1971] 2 Q.B. 321 and Fazackerley [1973] 1 
W.L.R. 632. 

7 Lord Devlin has spoken of “criminal case law” as the “starved relation of the civil,” 
a fact that he attributes to the comparative lack of appeal availability; The Judge (1981), 


p. 184. 

7 [1975] A.C. 55. Even after Hyam, a further appeal was necessary to settle the question 
whether foresight of grievous bodily harm without an awareness of the probability that 
death might ensue would suffice. It would. Cunningham [1982] A.C. 566. 
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Act 1957, and the mental element in rape was also ill-defined before 
Morgan.” (4) Occasionally, the accidents of litigation will present 
the House with a chance to confront a decision of its own that works 
injustice. Camplin,” in which the House modified the reasonable 
man test that was propounded by their predecessors in Bedder,” is 
an example of this. Whilst this may not in itself lend the particular 
case an element of wide ranging social or legal importance, it may 
lead the courts to grant leave to appeal. 

What is absent from this catalogue, it may be noted, is any notion 
of an obligation to do justice to the individual applicant. Although 
it is necessarily a speculative conclusion, it seems fair to say that the 
courts in England do not follow the practice of the High Court of 
Australia, described by Sir H. Gibbs: 


. ce 


. in civil cases, special leave to appeal will usually be granted 
only where some important question of principle is involved. In 
criminal cases, special leave will be granted if it appears that 
there has been a substantial miscarriage of justice.” 


In this country, however, the terms of the Administration of Justice 
Act 1960, s.1, preclude the adoption of such a particularistic 
approach. Miscarriages of justice, should they occur, are matters for 
the Court of Appeal and the executive.” 


THE HOUSE AND CRIMINAL APPEALS 


What then is the purpose of an appeal to the House in criminal 
cases?” Sir Rupert Cross was in no doubt about the matter: 


“The primary purpose cannot be that of justice in the individual 
instance because of the requirement that the appeal must 
concern a matter of general importance. Clearly the aim is the 
production of certainty in the law.””® 


He came to the conclusion that since our system of case law was 
quite unsuited to this purpose, the policy of the Administration of 
Justice Act 1960 was “wholly misconceived.” If their Lordships’ 
function really is to clarify the law, it is arguable that they are being 


asked to achieve the impossible, for a number of reasons. In the 

7 [1976] A.C. 182. 

® (1978] A.C. 705. 

n [1954] 1 W.L.R. 1119, 2 All E.R. 801. The decision had been the subject of much 
criticism, and legislation in New Zealand abrogated its effect in that country, Crimes Act 
1961, s.169. 

5 “Phe High Court Today” (1983) 10 Syd.L.R. 1. 

7% See A. T. H. Smith, “The Broreative of Mercy, the Power of Pardon and Criminal 
Justice” [1983] P.L. 398. 

” For an analysis of the general question, see Robert Stevens, “The Role of a Final 
Appeal Court in a Democracy: The House of Lords Today” (1965) 28 M.L.R. 509. See 
also L. Blom-Cooper and G. Drewry, “House of Lords: Reflections on the Social Utility 
of Final Appellate Courts” (1969) 32 M.L.R. 262. 

% “The Criminal Evidence Act, 1898” (1962) 78 L.Q.R. at p.415. 
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first place, the number of speeches given may be as many as five,” 
and this is not conducive to producing clear answers. One solution 
to this might be to emulate the Court of Appeal and the Privy 
Council and have a single speech. In his survey of the work of the 
House, Dr. A. Paterson found that “there was considerable support 
for a norm of single speeches in criminal appeals particularly those 
based on a point of statutory construction””; that this is not done is 
almost certainly because of the traumatic precedent of Smith,® 
where a single speech was delivered. As its full implications were 
worked out, it became clear that it was not possible to use the 
ordinary judicial techniques of appealing to other speeches to find 
points of distinction, and not surprisingly there was no enthusiasm 
subsequently for using the single speech. 

A second difficulty confronts the promotion of certainty in the 
law. A proposition of law is the more certain the more precisely it 
is formulated. But paradoxically, we allow appeals to the House 
only where the point is of general public importance; and the more 
general the point, the less precise it is possible to be. There is a 
tension here that is virtually insoluble. For example, when the House 
unburdened itself on the meaning of recklessness in Caldwell? it 
could have limited its analysis to the question whether intoxication 
was available as a defence to a charge under section 1(2) of the 
Criminal Damage Act 1971. We would then have been certain that 
a person could not (or could) plead drunkenness to such a charge. 
However, by acknowledging the general public importance of the 
issues at stake, we positively invited the House to go outside this 
narrow issue and deal with its wider, general implications. Not 
surprisingly, the law is not much clarified as a result, and there has 
been a crop of decisions, some contradictory, and a spate of 
articles’ examining the decision and its ramifications. The law of 
rape thought to have been settled by Morgan® and the Sexual 


7% The quorum is three Lords of Appeal; Administration of Justice Act 1960, s.1(3), 
applying the Appellate Jurisdiction Act 1876 and an Appeal Committee of three hears the 
application ,for leave in the first instance. Procedure Direction [1979] 2 All E.R. 224. 
Exceptionally, as in Majewski [1977] A.C. 443 a greater number can be assembled; seven, 
in that particular instance, when the House was confronted with the obvious possibility of 
having to reconsider a previous decision of its own, in Beard [1920] A.C. 479. In Bloxham 
[1983} 1 A.C. 109 only four members of the House heard the appeal. See R. Cross, “Ratio 
Decidendi from a Plurality of Speeches” (1977) 93 L.Q.R. 378. 

2 The Law Lords (1982), p.98. 

81 [1961] A.C. 290, above, n.6. 

z2 [1982] A.C. 341. 

Ə Madigan (1982) 75 Crim.App.R. 145; Elliott v. C. [1983] 1 W.L.R. 939, 2 All E.R. 
1005; W. (a minor) v. Dolbey [1983] Crim.L.R. 681. 

% G. Williams, “Recklessness Redefined” [1981] 40 C.L.J. 252; E. Griew, “Reckless 
Damage and Reckless Driving: learning to live with Caldwell and Lawrence” [1981 
Crim.L.R. 743; G. Syrota, “A Radical Change in the Law of Recklessness” [1982 
Crim.L.R.'97; J. McEwan and St. J. Robilliard, “Recklessness: the House of Lords and 
the Criminal Law” (1981) 1 Legal Studies 267 and responses Glanville Williams, “Intention 
and Reckléssness Again” (1982) 2 Legal Studies 189; and J. McEwan and St. J. Robilliard 
ibid. 198; R. A. Duff, “Caldwell and Lawrence, The Retreat from Subjectivism” (1982) 3 
Ox.Jo.L.S. 77; “Professor Williams and Conditional Subjectivism” [1982] 4 C.L.J. 273 (and 


Reply). 
[1976] A.C. 182. 
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Offences (Amendment) Act 1976 has become very unclear,* because 
the legislature was unwary enough to use recklessness as the test. In 
Seymour,*’ where their Lordships held that the ingredients of man- 
slaughter by gross negligence and causing death by reckless driving 
contrary to section 1 of the Road Traffic Act 1972 are identical, 
Lord Roskill spoke of “the need to prescribe a simple and single 
meaning of the adjective ‘reckless’ and the adverb ‘recklessly’ 
throughout the criminal law.” His assertion that “that simple and 
single meaning should be the ordinary meaning of those words as 
stated in this House in Caldwell and in Lawrence” is difficult to 
credit in view of the controversy those decisions have generated.® 
Even when the House sticks quite narrowly to the formulated 
question, it can create uncertainty. In Lawrence,® for example, it 
declined to read into the new statutory definition of theft the 
requirement that the thief should act “without the owner’s consent.” 
But by failing to address itself to the wider question of the efficacy 
in civil law of the victim’s mistaken consent (which had been 
considered in ‘the Court of Appeal), the House has created great 
uncertainty over the question whether a person may be guilty of 
theft notwithstanding that ownership passes in the course of the 
transaction alleged to constitute the theft.” These doubts have’ not 
been set at rest by the decision in Morris,?! where the House was 
presented with its first opportunity to reconsider Lawrence. Although 
holding that theft requires “some adverse interference with or 
usurpation of some right of the owner,” their Lordships said that 
they were “disposed to agree” that a Divisional Court case” in point 
was “wrongly decided,” and asserted ~ 
“without going into further detail... that it is on any view 
wrong to introduce into this branch of the criminal law questions 
whether particular contracts are void or voidable on the ground 
of mistake or fraud: or whether any mistake is sufficiently 
fundamental to vitiate a contract. These difficult questions 
should so far as possible be confined to those fields of law to 
which they are immediately relevant and I do not regard them 
as relevant questions under the 1968 Act.” 


As an example of an issue being “adroitly devalued,”™ this would 
be difficult to better. = 


% Pigg [1982] 1 W.L.R. 762, 2 All E.R. 591 (C.A.) reversed [1983] 1 W.L.R. 6, 1 All 
E.R. 56. Bashir (1982) 77 Cr.App.R. 59; S. [1983] The Times, December 6. 

8 [1983] 2 A.C. 493. J 

* As John Spencer put it, “Lewis Carroll might have given such a reason, but he unlike 
the House of Lords would have been joking” [1983] 42 C.L.J. at p.189. The comment 
perhaps affords further evidence of Dr. Paterson’s finding that very few members of the 
House read the academic journals; The House of Lords (1982), pp.14 et seq. 

8 [1972] A.C. 626. 

® See generally J. C. Smith, The Law of Theft (4th ed., 1979), p.19, where itis stated 
that certain propositions about the state of the law are true “subject to ‘the Lawrence, 
(C.A.) principle.’” 

91 [1983] 3 W.L.R. 697, 3 All E.R. 288. 

% Dip Kaur v. Chief Constable of Hampshire [1981] 1 W.L.R. 578, 2 All E.R. 430. 

* The phrase used in W. T. Murphy and R. W. Rawlings, “After the Ancient Regime: 
the Writing of Judgments in the House of Lords 1979/80” (1981) 44 M.L.R. 617, (1982) 45 
M.L.R. 34. i i 
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When it sets out to consider the wider implications of its decision, 
the results can be disastrous. It “made a great slaughter in the law 
of attempt” in Smith (Roger), in seeking to distinguish legal from 
factual impossibility in criminal attempt, but failed utterly to find a 
formula that would satisfactorily express the distinction. 

A further obstacle to the attainment of certainty is revealed by 
Dr. Paterson’s work.” He shows that even though a point cries out 
for clarification and resolution, counsel may choose not to rely on it 
if he thinks he can get his client home by a different route. The 
dynamics of the process are such that their Lordships are inhibited 
about tackling and resolving the issue. Furthermore, counsel feel 
that they have no obligations in the promotion of law reform. 
Counsel are perceived as having a duty to the House, but this does 
not extend to ranging through areas of the law that do not directly 
impinge on the case at hand. These factors combine in a way that 
seem destined to leave all sorts of loose ends lying on the floor of 
the House. 

The second purpose of appeals to the House is so obvious that we 
are in danger of overlooking it. That is, it really is the function of 
the House to decide questions of general public importance. The 
importance referred to is not simply legal but social. We invite their 
Lordships to carry out the work of law reform in the light of social 
needs as they perceive them to be. In exercising this role, they are 
hampered by a number of obstacles. 

The first is the dangerous dogma that it is for the courts to 
interpret and apply but not make the law.” This is said to be of 
especial importance in criminal law, because of the principle of nulla 
poena sine lege. Yet consideration of the position in which their 
Lordships were placed in 1960 shows that they were bound to make 
law. They could be guided by previous precedents, of course, but 
almost all of these were from the lower courts. The House was free 
to accept or reject as it saw fit. The dogma is in this context 
dangerous because the House has been forced to make. law without 
being able openly to canvass the policy pros and cons of their 
decision. The limitations of the system imposed by the judge-counsel 
interreaction are equally pertinent here, reinforced by the strong 
traditions of oral argument.” There is simply.no machinery for 


% [1975] A.C. 476; the phrase quoted was coined by Glanville Williams [1974] 33 C.L.J. 
31 in a most damning criticism of the decision. H. L. A. Hart delivered a coup de grace in 
“The House of Lords on Attempting the Impossible” in C. F. H. Tapper (ed.), Crime, 
Proof and Punishment, Essays in Memory of Sir Rupert Cross (London, 1981), p.1. His 
quarry was virtually dead, since Parliament was about to intervene with the Criminal 
Attempts Act 1981 to tidy up the mess. But even that was achieved only after some alarums 
and excursions: see Glanville Williams, “The Government’s Proposals on Criminal 
Attempts” (1981) 131 New Law J. 80, 104. 

HT he Law Lords (1982), p.26. 

% I have explored some of these difficulties further in “Judicial Law Making in the 
Criminal Law” (1984) 100 L.Q.R. 47. 

” The strictures upon long written cases (counsel’s arguments) in civil matters in M. V. 
Yorke Motors (a firm) v. Edwards [1982] 1 W.L.R. 444, 1 All E.R. 1024 no doubt apply 
with equal force in the criminal sphere. In fact, the Directions as to Procedure Applicable 
to Criminal Appeals in the House of Lords (1979) makes no reference to written cases, 
unlike its civil counterpart. But it is the practice of the House usually to ask for them. 
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assessing the social impact of their decisions, and their Lordships 
are therefore forced to underplay and minimise this dimension of 
their work. : 


Tue HOUSE AND THE CRIMINAL PROCESS—AN EVALUATION 


Enough has already been said about the obstacles to the achievement 
of the purposes of an appeal to the House to indicate that it would 
be contrary to expectations if their Lordships did manage to achieve 
the objectives asked of them. If attainment of clarity really is the 
aim of a criminal appeal to the House, the purpose is being no better 
achieved now than it was at its inception, as Sir Rupert Cross feared 
it would not be. We could scarcely have devised a system less likely 
to produce clear answers had we set out to do so. 

It is in their failure to articulate goals for the criminal process that 
their Lordships’ collective ambivalence of purpose has most frus- 
trated a coherent treatment of the issues of general public import- 
ance. The American Law Institute had pointed the way in 1962, 
with the promulgation in Article 1 1.02 of the Model Penal Code of 
the following objectives: 


“(a) to forbid and prevent conduct that unjustifiably and inexcus- 
ably inflicts or threatens substantial harm to individual or 
public interests; 

(b) to subject to public control persons whose conduct indicates 
that they are disposed to commit crimes; - 

(c) to safeguard conduct that is without fault from condemnation 
as criminal; 

(d) to give fair warning of the nature of the conduct declared to 
be an offense; 

(e) to differentiate on reasonable grounds between serious and 
minor offenses.” 


By comparison with this, the response of the House has been 
one-dimensional. Although it has not always done so explicitly, it 
tends to see itself as being above all the guardian of the public 
interest whose function is to prevent harm to the public. Where this 
purpose conflicts with others identified by the Model Penal Code, 
the interests of the defendant himself, or the demands of logic and 
` principle, the House will act so as to protect its conception of the 
public welfare. It is difficult to substantiate such an assertion in a 
' short compass, and what follows is an illustrative rather than a 
definitive account of the House’s activities.” 

In the field of offences against the person, their Lordships have 
almost invariably interpreted the law so as to cast the net of the law 
widely rather than narrowly. This is true of Smith,” so controversially 





% For an interesting but confessedly tentative attempt to assess quantitatively whether or 
not members of the House are prosecution minded in criminal appeals, see D. Robertson, 
“Judicial Ideology in the House of Lords: A Jurimetric Analysis” (1982) B.J. of Pol.Sci. 1. 

» [1961] A.C. 290. 
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so that Parliament was forced to intervene.’ In Hyam,? the House 
appeared to have left open the question whether an intention to 
cause grievous bodily harm without foresight of death was sufficient 
mens rea for a conviction of murder; they found it possible to convict 
Hyam without definitively resolving the point. In Cunningham,’ 
when the opportunity presented itself to reduce the scope of murder, 
the House! favoured the broader law of the status quo in preference 
to the narrower view espoused by the C.L.R.C.* This is not necess- 
arily to assert that the House has been wrong in the stand that it has 
taken, especially in view of the difficult policy questions canvassed 
in Lord Hailsham’s speech leading him to prefer to leave them to 
the legislature to decide; it is simply to show that the House does 
have a view of the function of the criminal law and its own role in 
relation toiit. One might also offer as evidence the cases of Newbury,” 
where the House interpreted the law of constructive manslaughter 
widely rather than narrowly and Seymour,° where it appears to have 
been held that a person who commits the offence of causing death 
by reckless driving contrary to the Road Traffic Act 1972 necessarily 
also commits manslaughter should the prosecutor choose to charge 
him with that. 

Another decision that might be cited in support of this view is 
Majewski,’ where the House acknowledged that it was taking an 
illogical view of the law in favour of “effective protection to the 
public.” The decision is illogical because it permits the conviction of 
an offence requiring mens rea notwithstanding that the requisite 
mens rea is missing. Typical of the explanations offered was that of 
Lord Salmon that: 


“absolute logic in human affairs is an uncertain guide and a very 
dangerous master. The law is primarily concerned with human 
affairs. I believe that the main object of our legal system is to 
a. individual liberty. One important aspect of individual 
iberty is protection against physical violence.” 


That decision was taken in the face of the clear words of section 
8 of the Criminal Justice Act 1967, which says that the jury should 
take into account all the evidence bearing on the defendant’s state 
of mind. By reading the section to mean all evidence except 


1 Criminal Justice Act 1967, s.8, following the Law Commission Report No. 10, Imputed 
Criminal Intent (D.P.P. v. Smith) (1967). 

2 [1975] A.C. 55, see Glanville Williams [1974] 33 C.L.J. 200. See Ellerton (1978) 67 
Cr.App.R. 63. 

3 [1982] A.C. 566. 

4 If the recommendation of the Criminal Law Revision Committee in the 14th Report, 
Offences Against the Person (1980), Cmnd. 7844 is accepted, the decision in Cunningham 
will be reversed, and only foresight of death will suffice. 

5 [1977] A.C. 500. The decision has been criticised as giving “a harsh and unpopular 
doctrine” renewed vigour. G. R. Sullivan (1976) 39 M.L.R. 727. 

6 [1983] 2 A.C. 493. 

n 977 A.C. See A. Dashwood, “Logic and the Lords in Majewski” [1977] Crim.L.R. 
532, 591, for a defence of the decision. Gerald Orchard, “Drunkenness as a ‘defence’ to 
Crime” [1977] 1 Crim.Law J. 59, 132; J. C. Smith, “Towards a Rational Criminal Law” 
(1983) Holdsworth Club Lecture. 


Mar. 1984] CRIMINAL APPEALS IN THE HOUSE OF LORDS 145 


intoxication, the House invoked the mischief rule of statutory 
interpretation against the defendant. Even without the assistance of 
such a statute, the High Court of Australia has preferred the 
principled approach." 

Examples of steadfast adherence to principle can also be given, 
including Camplin,’ in which the harshness of the reasonable man 
test in provocation was mitigated, Morgan,” the high point of 
judicial subjectivism, where the courts acknowledged the inexorable 
logic of the proposition that even an unreasonable mistake must 
exculpate a person charged with an offence of intention or reckless- 
ness if it prevents him from forming mens rea. In Sheppard,” their 
Lordships concluded that “wilful neglect” of children required wilful 
neglect and not mere negligence, overturning a long line of precedent 
in so doing. Another acknowledgment that conduct, although inten- 
tional, may nevertheless be without fault is the decision in Lynch.” 
But having decided that duress was available to the defendant on a 
charge of murder, their Lordships (in the garb of the Privy Council) 
reneged on that decision in Abbott? on the strength of a distinction 
thought wholly untenable recently by Crown counsel in the Court of 
Appeal. When men’s lives are at stake—Abbott was later 
hanged—such jurisprudential machinations are little short of 
scandalous. 

Their Lordships have a positive mission to preserve us from the 
dishonest in the field of the property offences. In Lawrence,” they 
held that a person might be guilty of theft even where ownership 
passes in the course of the transaction that is alleged to constitute 
theft, which goes against the intentions of the framers of the Act.” 
In Ray,” they stretched the concept of deception to breaking point 
in order to convict the dishonest restaurant bilker. In Turner, they 
held that a person who gives a bad cheque to get his creditors 
temporarily off his back commits deception, again in the face of 


8 O’Connor (1980) 54 A.L.J.R. 349. See Judge George Smith, “A Footnote to 
O’Connor’s case” [1981] 5 Crim.Law J. 270; J. C. Smith, 1 Ox.J.L.S, 127. 

’ [1978] A.C. 705. In terms of social defence, the decision was not as momentous as it 
might seem to be, since the effect of a provoked manslaughter verdict is to give the judge 
a discretion as to sentence. 

10 [1976] A.C. 182. See R. Cross, “Centenary Reflections on Price’s Case” (1975) 91 
L.Q.R. 540. The Court of Appeal has on several occasions recently gone out of its way to 
restrict the effect of the decision, encouraged in part by the decision in Caldwell. The cases 
are discussed by David Cowley, “The Retreat from Morgan” [1982] Crim.L.R. 198. But 
principle continues to fight a rearguard action. See Kimber [1983] 1 W.L.R. 1118, 3 All 
E.R. 316, and W (a minor) v. Dolbey [1983] Crim.L.R. 681. 

1 [1981] A.C. 394. 

2 11975] A.C. 653, H.L.(N.I.). 

13 [1977] A.C. 755. See P. R. Glazebrook, “Committing Murder Under Duress—Again” 
[1976] 35 C.L.J. 206. See also I. H. Dennis, “Duress, Murder and Criminal Responsibility” 
seo 96 L.Q.R. 208; Law Commission Report No. 83, Defences of General Application 

1977), H.M.S.O. i 

14 Graham (Paul) [1982] 1 W.L.R. 294. See (1982) 45 M.L.R. 464. 

15 [1972] A.C. 626. 

16 See J. C. Smith, The Law of Theft (4th ed., 1979), p.16. 

al ond A.C. 370. 

18 11974] A.C. 839. 
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clear evidence that this is not what Parliament had intended.” 
Parliament intervened in the first case to make bilking an offence 
without the need to resort to the clumsy device of deception,” and 
in the other to reverse the effect of the Lords’ decision by making 
the bad debtor criminal only where he has an intention to make 
permanent default.” In Charles,” they misinterpreted the facts to 
ensure that a person who misused a cheque card committed criminal 
deception and followed this in Lambie” by reversing a unanimous 
Court of Appeal decision and holding that the misuse of a credit 
card by an authorised possessor also amounts to deception, asserting 
that “credit card frauds are all too frequently perpetrated.” There 
are strong arguments for saying that the misuse of a credit card by 
the authorised possessor should not be criminal**—that there are 
other ways of dealing with the bad debt problem which do not 
require the intervention of the criminal law. Bloxham,” where the 
House accepted a commentator’s invitation to “knock some sense 
into” the law*°’of handling shines like a beacon through the murk. 

Most recently in Morris,*’ their Lordships have held that a person 
commits theft when he switches price labels on goods in a shop, 
notwithstanding that he intends to make an offer to buy the goods, 
which appears to be an act inconsistent with his having already 
appropriated the owner’s rights as the Theft Act requires. There are 
poe even for the honest shopper in a ruling such as this—the 

ouse affirmed the decision in McPherson™ that theft may be 
committed inside the store by “concealing” goods in one’s own 
shopping basket. Why it should be necessary for the law to pounce 
at the earliest conceivable moment, when the dishonest label swapper 
would ultimately commit criminal deception, does not emerge. 

A third area in which the House is committed to using the criminal 
law to prevent harm even at the expense of a principle is in the field 
of strict liability. Having pointed the way in Sweet v. Parsley? to 
methods by which this odious doctrine might be curtailed, the House 
in Alphacell v. Woodward” and Smedleys v. Breed*! walled the way 


9 See J. C. Smith in [1974] Crim.L.R. 186. 

2 Theft Act 1978, s.3. 

21 Theft Act 1978, s.2(1)(b). 

2 [1977] A.C. 177, see J. C. Smith The Law of Theft (4th ed., 1979), p.158. 

3 [1982] A.C. 449. For criticism, see A. T. H. Smith, “The Idea of Criminal Deception” 
[1982] Crim.L.R. 721. 

% The Council of Europe’s Committee on Crime Problems has concluded that it should 
not be; Report on Decriminalisation (1980), Chap. XIII. The Law Commission is considering 
the problem; Fifteenth Annual Report (1979-1980), Law Commission No. 107 (1981). 

25 [1983] 1:A.C. 109. 

% J. R. Spencer, “The Mishandling of Handling” [1981] Crim.L.R. 682. 

7 [1983] 3 W.L.R. 697, 3 All E.R. 288. 

% [1973] Crim.L.R. 191. For criticism, see A. T. H. Smith, “Shoplifting and the Theft 
Acts” [1981] Crim.L.R. 586. 

* [1970] A.C. 132. The decision has been followed recently in the High Court of 
Australia; Cameron v. Holt (1980) 28 A.L.R. 490, and the Supreme Court of Canada, City 
of Sault Ste Marie [1978] 85 D.L.R. (32) 161. See Alan C. Hutchinson “Sault Ste Marie, 
Mens Rea and the Halfway House: Public Welfare Offences Get a Home of their Own” 
[1979] 17 Osgoode Hall L.J. 415. 

X [1972] A.C. 824. 

3! [1974] A.C. 839. In Heron [1982] 1 W.L.R. 451, 1 All E.R. 993, the House held that 
mens rea is not an essential element of the offence of counterfeiting under the Coinage 
Offences Act 1936, s.1(1). : 
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up again. The explicit justification given in cases such as this is that 
it is necessary to depart from the dictates of principle to prevent 
grave social evils and to protect the public. If any effort has been 
made to “preserve conduct that is without fault from condemnation 
as criminal,” as the M.P.C. puts it, its impact is not great. 

It would be possible to go through many other decisions in a 
similar way, showing that, if they are not entirely consistent about 
it, their Lordships do have a reasonably coherent view of the part 
that they play in the criminal process. But there is little evidence in 
the cases that the House has managed to identify purposes other 
than the loosely defined protection of society. The protection of 
individuals’ rights such as freedom of speech, for example,” does 
_not appear to be high on the list.” Even in an area such as insanity, 
which cries out for the recognition of what the Royal Commission 
on Capital Punishment referred to as | 

“the ancient and humane principle . . . that if a person was at 
the time of his unlawful act mentally so disordered that it would 
be unreasonable to impute guilt to fans he ought not to be held 
liable to conviction and punishment under the criminal law.”™ 


Lord Diplock in Sullivan® claimed that | 
“the purpose of the legislation relating to the defence of insanity, 


ever since its origin in 1800 has been to protect society against 
recurrence of the dangerous conduct,” 


with the result that an epileptic was adjudged to be criminally insane. 

The conclusions to which one is forced as a result of this brief 
survey is that the House is not performing adequately the tasks that 
we ask of it. It does not introduce certainty into the law, and it does 
not treat its task of deciding questions of general importance as 
being a part of the law reform exercise. It also seems fair to conclude 
that many of the decisions are, as A. J. Ashworth has put it, “result 
pulled.” If it is true that “the courts are presented with the best 
opportunities for law reform,”*’ the present system is such that they 
are unable or unwilling to put those opportunities to best use. This 





32 See D. Pannick, “The Law Lords and the Needs of Contemporary Society” (1982) 53 
Pol.Q. 318; A. Boyle, “Freedom of Expression as a Public Interest in English Laws” [1982] 
P.L. 574. 

3 It has been suggested, as a result, that the decisions of the House are, increasingly, 
“dangerously irrelevant” to Canadian criminal law. As the editor of the Criminal Law 
Quarterly put it, “perhaps the most devastating result of an overly reverential approach to 
the judgments of the House of Lords has occurred because most of them are simply 
inconsistent with certainly the spirit and probably the letter of the Bill of Rights, for the 
simple and perfectly acceptable reason that England does not have a Bill of Rights—at 
least of the same nature as ours. This is a fact, not a criticism. But our Bill of Rights 
requires more of our judges than the application of legal principle to a set of facts. It 
requires them to weigh the criminal process itself in the light of present values and social 
mores, and to invent, if necessary, a new criminal process consistent with those values.” 
(1976) 19 Crim.L.Q. 137. - 

% Royal Commission on Capital Punishment (1953) Cmd. 8932, p.278. 

3 [1983] 3 W.L.R. 123, 2 All E.R. 673. 

36 [1982| Crim.L.R. 2. See also J. R. Spencer, “Criminal Law and Criminal Appeals, the 
Tail that Wags the Dog” [1982] Crim.L.R. 260. 

7 [1982] Crim.L.R. 2. 
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is partly because the House clearly continues to see its role in 
criminal appeals as being essentially a judicial one, as is evidenced 
by the fact that it has never explicitly exercised its powers under the 
Practice Statement to depart from previous precedents of its own. 
On each occasion that it has been invited in criminal matters to do 
so, it has preferred the traditional judicial techniques of distinguish- 
ing those precedents it wishes to avoid.* 
Glanville Williams has argued that there are other difficulties in 
the system besides those already canvassed. He asserts that members 
of the House have too little expertise in criminal matters, and they 
“tend to ignore the opinions of others.””’ It is suggested that too 
much weight can be given to these ad personam arguments; Lord 
Cross’s candour in Hyam* about his failure to appreciate the 
implications of the point on which he was called to decide until very 
late in the proceedings does little to increase confidence in the 
7 hase but it seems fair to say that such lapses are rare, and the fact 
that many members of the House have had experience in the 
Criminal Division of the Court of Appeal since it was established in 
1966, diminishes the force of Professor Williams’ criticism. It is not 
so much that the House is unreceptive to the arguments of others 
(although it sometimes may be), as that the forensic process is not 
adequately organised in such a way as to place before the House all 
the considerations having a bearing on the way in which the law 
should be ‘developed. The present system seems almost calculated to 
ensure that the powers of the House 
“are exercised in a manner that purports to minimise the social 
and political implications of the judgment, that is unwilling to 
consider and appl eunn from social consequences either 
way, and that prefers to search for linguistic truth or governin 
precedents rather than to develop an argument of principle.” 


A SUGGESTION FOR REFORM 
My solution is as follows. We should abolish PPE by the Crown 
to the House in criminal cases. Decisions from the Divisional Court 
could go to the Court of Appeal (Criminal Division) but no further. ^ 





383 For an analysis, see R. Brazier, “Overruling House of Lords Criminal Cases” [1973] 
Crim.L.R. 98. See also Hyam [1975] A.C. 55; Lord Hailsham declined to exercise the 
power under the Practice Statement to overrule Smith [1961] A.C. 290 because, inter alia, 
“in view of the diversity of interpretation it is difficult to know exactly what one is 
overruling.” Most recently, see Cunningham [1982] A.C. 566. In Camplin [1978] A.C. 705, 
where Bedder [1954] 1 W.L.R. 1119, 2 All E.R. 810 was overruled, this was done without 
the aid of the Practice Statement. 

2 [1981] Crim.L.R. 580. See also John Sellers, “Mens Rea and the Judicial Approach to 
‘Bad Excuses’ in the Criminal Law” (1978) 44 M.L.R. 245, who suggests that a panel 
system might be developed to help avoid inconsistencies of approach. 

40 [1973] A.C. 55. 

*' D, Pannick, “The Law Lords and the Needs of Contemporary Society” (1982) 53 
Pol.Q. 318, 328. 

“ When appeal to the House from the Divisional Court was first made available in 1960, 
the Court of Criminal Appeal and the Divisional Court were of concurrent jurisdiction, 
Since the establishment of the Criminal Division of the Court of Appeal in 1966, this is no 
longer the case. The Court of Appeal should have greater powers than it does at present 
to order retrial, especially where the defect in the original trial was procedural. E.g. in Pigg 
[1982] 1 W.L.R. 762 the defendant’s conviction of rape was quashed because the foreman 
of the jury was not asked how many of the jury had dissented when he announced a 
majority verdict, stating that 10 were in favour of conviction. The decision was reversed on 
appeal to the House: [1983] 1 W.L.R. 6, 1 All E.R. 56. 
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Substitute for an appeal by the Crown, the Attorney-General’s 
Reference Procedure which allows the court to consider hypotheti- 
cally the question of whether or not any particular activity is within 
the ambit of the criminal law. On such a reference, the opinion of 
others concerned, such as the Law Commission;* could and should 
be sought and advice given where necessary by an amicus curiae. 

There will be, I know, all sorts of objections to such a proposal. 
The courts dislike answering hypothetical questions, although 
increasingly they do it on the Attorney-General’s Reference Proce- 
dure.“ There might be difficulties about the value as precedent of 
decisions of this sort, but these problems are present now, and seem 
not insuperable. . 

Perhaps the most important objection is that it usurps the legis- 
lative function. To this, there are a number of answers. The judges 
legislate in any event, whether they say so or not. What is proposed 
is merely a legitimation of the present state of affairs, modified in 
such a way that the function can be performed more efficiently. 
Furthermore, the judicial legislative function is constrained in part 
by the facts of the litigation giving rise to the questions. It would 
still not be open to judges to create new offences, or to depart from 
the language used in the statutes.* By comparison with the usurpa- 
tion that is inherent in the concept of judicial review of statutes 
which the proponents of a Bill of Rights are prepared to counten- 
ance, what is proposed is a minor tinkering. 

Another objection is that it would make law reform depend on 
the accidents of litigation. The judicial process is said not to be an 
appropriate vehicle for law reform, because, in the words of Profes- 
sor R. M. Jackson, “litigants and appellants cannot be relied upon 
to produce precedent-fodder when it is needed.” But this, althou 
true, is not really an objection at all. Even if it is the case that the 
judicial process is not the most appropriate agency of law reform, it 
does have a part to play in that process, and it should do so as 
effectively as can be arranged. In any event, law reform (of the 
statutory kind) is itself a fragmented and episodic process, dependent 
upon variables such as the availability of parliamentary time, political 
enthusiasm and the activities of interested pressure groups. There is 
no reason why the judicial process and the House in particular 
should not be seen for what it is, an integral part of the evolving law 
reform process. We are not entitled to expect more of the House 
until we recognise the fact. 


A. T. H. Smrru* 


“ As was done by the Court of Appeal most successfully on the reference relating to 
conditional intent: [1980] 1 Q.B. 180. 

“ See generally J. Jaconelli, “Attorney-General’s References—A Problematic Device” 
[1981] Crim.L.R. 543. 

““ The Law Commission has stated that the end of its work “on the restatement and 
modernisation of common law and antique statutory offences is in sight”: Sixteenth Annual 
Report (1980-1981), Law Commission No. 113, p.5. It is thought that even so, their 
Lordships will continue to be faced with difficult general social questions generated by the 
interpretation of new legislation, and the argument in the text is unaffected by this prospect. 
Lambie (above, n.23), and Caldwell (above, n.84), are both decisions of utmost importance 
on modern legislation. 

“ R. M. Jackson, The Machinery of Justice (7th ed., 1977), p.565. 

* The author is Reader in Law in the University of Durham. 





THE NOT SO COMMON LAW OF ENGLAND 
AND THE UNITED STATES, OR, PRECEDENT IN 
ENGLAND AND IN THE UNITED STATES, A 
FIELD STUDY BY AN OUTSIDER 


CoMPARISONS of the common law as it works in England and as it 
works in’ the United States with a different conception of the 
authority of precedent, have already been made by a number of 
scholars. The present writer—an outsider to both worlds of the 
common law—is tempted to submit still another comparison. It 
would not be a general one; it would be purely based on the working 
of the common law in the field of company law. For a number of 
years, the writer has been teaching English Company Law’ and 
American Corporation Law’ at the University of Paris I and con- 
ducting seminars on specific problems as dealt with in both systems 
of law. He has thus been led, together with his students, to some 
observations on the different use of precedent and its results on the 
substance of the law. Obviously, those observations have, not only 
a questionable validity as emanating from a foreigner, but a limited 
value as relating only to one field of law while the attitude of English 
judges toward precedent may be different in others. The risk has 
been taken however.* 

Two topics will be considered: pre-incorporation contracts and the 
proper purpose doctrine. 


I. PRE-INCORPORATION CONTRACTS 


Our first seminar related to the rules governing contracts entered 
into on behalf of a company before its incorporation—when the 
matter was not yet submitted to the European Communities Act 
1972, s.9(2). The first case considered is a decision of the Court of 
Common Pleas, Kelner v. Baxter,’ holding that the company cannot 
be bound by the contract but that, in consequence, the person who 
signed it is bound, even though he professed to be signing “as 
agent.” To quote Erle C.J.: 


1 A. L. Goodhart, “The New York Court of Appeals and the House of Lords,” an 
address delivered in 1929 and reproduced in Essays in Jurisprudence and the Common law 
(1931, 1972), p.268 and “Case Law in England and America” (1930) 15 Corn.L.Q. 173, 
reproduced in Essays at p.50; R. Pound, “The Development of American Law and its 
Deviation from English Law” (1951) 67 L.Q.R. 49; O. Kahn-Freund, “English Law and 
American Law—Some Comparative Reflections,” Essays in Jurisprudence in Honor of 
Roscoe Pound (1962), p.362, reproduced in Otto Kahn-Freund. Selected Writings (1978), 
p.320. Compare also A. and S. Tunc, Le droit des Etats-Unis d'Amérique. Sources et 
techniques (1955), p.174; and from a more political angle, L. Jaffé, English and American 
Judges as Lawmakers (1969). 

2 See A. Tunc, “A French Lawyer Looks at British Company Law” (1952) 45 M.L.R. 1. 

3 See A. Tunc, “A French Lawyer Looks at American Corporation Law and Securities 
Regulation” (1982) 130 Penn.L.Rev. 757. 

4 Compare, from an “insider,” and in a wider perspective, L. C. B. Gower, “Some 
Contrasts Between British and American Corporation Law” (1956) 69 Harv.L.Rev. 1369. 

5 (1866) L.R. 2 C.P. 174. 
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“The cases referred to in the course of the argument fully bear 
out the proposition that, where a contract is signed by one who 
professes to be signing as ‘agent,’ but who has no principal 
existing at the time, and the contract would be altogether 
inoperative unless binding upon the person who signed it, he is 
bound thereby... .” 


This holding reveals a very commendable philosophy that bargains 
should be kept and that every signature should be honoured. Perhaps 
the reader feels a regret when he learns that “It was once, indeed, 
thought that an inchoate liability might be incurred on behalf of a 
proposed company, which would become binding on it when sub- 
sequently formed.” Assuming the Chief Justice meant to say: “which 
would become binding on it if ratified when the company is subse- 
quently formed,” this is the doctrine suggested in the Jenkins Report® 
and widely accepted in continental Europe’ as well as in Canada, 
Ghana, Michigan or Kansas." To have rejected it was, in the view of 
a Frenchman, a step backward. But one should not expect a 
century-old decision to be in accordance with the spirit of our time. 

The real difficulty starts with Newborne v. Sensolid (Great Britain) 
Ltd.’ A contract had been signed on a printed form of a company 
which was not yet incorporated, for the delivery by that company of 
cases of tinned ham. Leopold Newborne had signed for Leopold 
Newborne (London) Ltd. The market fell. The buyer refused to 
take delivery. It sounds like bad faith. However, the Court of 
Appeal agreed with the buyer that “as the company was not in 
existence when the contract was signed there never was a contract, 
and Mr. Newborne cannot come forward and say: “Well, it is my 
contract.’” 

The result is surprising for the French student who has just read 
Kelner v. Baxter. The reasoning also is surprising. Mr. Diplock had 
argued for the plaintiff, first on the basis of that case, but Lord 
Goddard L.J. states: “That decision seems to me to stop far short of 
holding that every time an alleged company purports to contract— 
when there is no company in existence—everybody who is signing 
for the company is making himself personally liable.” That was 
precisely what the French student had understood to be the ratio 
decidendi of Kelner v. Baxter. It had even seemed to be the 
philosophy of the decision that no one, in particular in business, 
should be allowed to repudiate his signature. However, in Newborne, 
that was precisely what the buyer did because the market had fallen 
(no doubt, he would have insisted on the performance of the contract 
if the trend had been upward) and what he was authorised to do. 
Thus, a rule made for the protection of a company at the stage of its 


6 Report of the Company Law Committee, Cmnd. 1749, paras. 44 and 54(b) (1962). 

7 For a survey of European law, see B. S. Markesinis, “The Law of Agency and Section 
9(2) of the European Communities Act 1972” [1976] C.L.J. 112, 125 et seq. 

8 See A. Afterman and R. Baxt, Cases and Materials on Corporations and Associations 
(3rd ed., 1980), pp.261-263. 

9 [1954] 1 Q.B. 45. 
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formation—namely, that no one could bind it—was extended in such 
a manner that it was working against the interests of the company. 
How imperative must be the authority of precedent to compel the 
Court of Appeal to make such a decision—rather shocking! And 
how sharp must be the mind of an English judge to be able to feel 
that Kelner v. Baxter could be distinguished in this case! 

The student is invited to try to guess how the distinction was 
possible. Was it because the signature was not expressly given “On 
behalf” of the future company, as in Kelner v. Baxter? Was it 
because, in Kelner v. Baxter, the non-existence of the company may 
have been known to the parties?! Was it because the consequences 
of the patched-up situation must be borne by the party responsible 
for it: the defendant in the first case, the plaintiff in the second one? 
A more fundamental difference exists between the two decisions: 
the first one places the problem in a framework of contract law while 
the second one approaches it from an institutional point of view 
(even though it does not carry it to its logical consequence of 
regarding the company as an infans conceptus)."' But this difference 
only relates to the second part of Lord Goddard’s reasoning, not to 
the distinguishing of Kelner v. Baxter. 

The French student may at that point feel somewhat discouraged. 
His mind must be awkward, coarse. Will he ever be able to follow 
the steps of an English judge and to understand the working of the 
common law? Fortunately, the teacher offers him some comfort: 
most judges and commentators have found it extremely difficult to 
reconcile ithe. Kelner and the Newborne decisions’*; the Jenkins 
Committee itself considered the result of Newborne v. Sensolid 
(Great Britain) Ltd. as “obviously undesirable” and based on “subtle 
differences in the terminology employed.” Thus, the student is in 
good company. His first possible explanation of the case was even 
the right one according to the Jenkins Committee. He may recover 
his hope of understanding the English cases which will be discussed 
at the second seminar. But he must first turn to the American cases 
on pre- incorporation contracts. 

The first one is a decision of 1903 of the Supreme Court of 
Pennsylvania: O’Rorke v. Geary." A contract had been signed 


10 Was Baxter s signature given “On behalf of the .. . Company” or “On behalf of the 
proposed . ... Company”? Compare the reports in (1886) L.R. 2 C.P. 174 and (1866) 36 
L.J.C.P. 94. 

'' The development appears to be even stranger if one considers that English courts had 
ignored dicta in 19th century cases which might have allowed the company to be seen as 
the “unborn” beneficiary of a trust (the trust property being a contractual chose in 
action)—from which base most of the problems could have been solved (as in the case of 
unborn children). See, e.g. Re Empress Engineering Co. (1880) 18 Ch.D. 125. 

2 See for instance the High Court of Australia in Black v. Smallwood [1966] A.L.R. 
744. As to, the commentators, Jennings and Buxbaum write: “This agent—amanuensis 
distinction is rather formal and the point of difference almost invisible” (Corporations, 
Cases and Materials (Sth ed., 1979), p.105) while another regards the distinction made on 
the basis ofithe formula preceding or following the signature as “absurd” (L. C. B. Gower 
et al., Gower’s Principles of Modern Company Law (4th ed., 1979), p.336). 

3 Report} (supra, note 6), para. 44. 

4 207 Pa. 240, 56 A. 541. 
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between a builder and “D. J. Geary for a bridge company to be 
organized and incorporated.” The builder was suing for payment not 
the company itself, apparently insolvent, but D. J. Geary personally. 
The Supreme Court decided for the plaintiff: “Geary became liable 
personally on the contract,—he taking the chances of the incorpor- 
ation of the company and of its indemnifying him.” ` 
The. decision is based on findings of fact inserted in a legal 
framework which deserves to be reproduced, at least in part: 
“We have examined a great number of authorities which touch 
more or less closely upon the point involved. We do not propose 
to review them nor even to cite them, but will simply suggest a 
few principles which we think are in accord with all of these 
cases, and which fully warrant the interpretation which we put 
Ta the contract, with respect to who is the responsible party 
of the second part.” 


This approach to the authorities surprises the French student who 
has tried to adjust himself to the techniques of the common law. In 
Newborne v. Sensolid (Great Britain) Ltd., the Court of Appeal had 
heard Mr. Diplock, “who has argued the case for the plaintiff, 
bringing to our attention every point which could possibly be taken”; 
Mr. Diplock had based his demonstration on “the well-known series 
of cases of which Kelner v. Baxter is one of the earliest and perhaps 
the best known.” And Lord Goddard C.J. took’ the time to restate 
at some length the circumstances of this leading case and the ruling 
of the court. In O’Rorke v. Geary, the court seems fed up with the 
authorities. The court, at least, seems to look at them from a 
distance and to trust that the bulk of them should accord with a few 
principles which the court will enunciate.” | 

From these principles, the court derives a preliminary conclusion: 
“We have then simply the question as to whether or not Geary 
bound himself or the company to be incorporated for the building 
of this bridge” (the matter has not yet much advanced) and 
continues: 


“When a party is acting for a proposed corporation, he cannot, 
of course, bind it by anything he does, at the time, but he may 
(1) take on its behalf an offer from the other, which, being 
accepted after the formation of the company, becomes a con- 
tract; (2) make a contract at the time binding himself, with the 
stipulation or understanding, that if a company is formed it will 
take his place and that then he shall be relieved of responsibility, 
or (3) bind himself personally without more and look to the 
proposed company, when formed, for indemnity. It seems to us 
that Geary in this case comes within No. 3.” 





5 The House of Lords has also recently shown some impatience toward prolix pleaders 
trying to discuss in detail any relevant authority. See Yorke Motors v. Edwards [1982] 1 All 
E.R. 1024, 1025, [1982] 1 W.L.R. 444, criticised as a source of bad law in the context of 
tort Jaw (1983) 46 M.L.R. 224, 227 and in the field of labour law, Merkur Island Shipping 
v. Laughton [1983] 2 W.L.R. 778, criticised (1983) 46 M.L.R. 632, 635. This is.a very 
striking development. As far as one can see, however, this new style of adjudication (by 
the House of Lords only?) is very different from the American one. 
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Findings of fact purport to justify this conclusion. None of them 
appear decisive. One does not see why the facts would not have 
equally justified a classification under No. 1 or No. 2. Practically 
deprived of any argumentation, this decision seems based on the 
“hunch” of a court which has felt that the equity of the case required 
a judgment against the defendant.’® Such an airy manner on the part 
of the Supreme Court of an important state gives the French student 
the impression that American common law is quite different from 
the English version—and of much lower quality. 

The second American case discussed, Quaker Hill, Inc. v. Parr, 
was decided -in 1961 by the Supreme Court of Colorado.’’ The 
plaintiff had sold a large quantity of nursery stock to a “Denver 
Memorial Nursery, Inc.,” which was to be the “sister” of an existing 
“Denver Memorial Gardens, Inc.” but was not yet formed—the fact 
being noted in the contract—and, in fact, in order to avoid a name 
confusion, was formed under another name: “Mountain View Nur- 
series, Inc.” E. D. Parr, who had signed the contract as president of 
the corporation, had recently formed together with some friends 
“Denver Memorial Gardens, Inc.” and was to sign consecutive 
contracts and orders for “Mountain View Nurseries, Inc.” The latter 
having fallen in to a “defunct financial condition” before payment, 
Quaker Hill sought the personal liability of E. D. Parr and his 
friends “based upon the fact that the corporation was not formed at 
the time the contract was made and on the further ground that the 
defendants as promoters were individually liable.” The circumstances 
were comparable to those of O’Rorke v. Geary. The trial court, 
however, ruled for the defendants, finding that they “were not 
promoters of a corporation called ‘Denver Memorial Nurseries, 
Inc.’” and that “the plaintiff intended to contract with a non-existent 
corporation.” The Supreme Court affirmed the judgment. Again, it 
may be necessary to reproduce the legal framework in which the 
court places the problem: 

“The general principle which plaintiff urges as applicable here 
is that promoters are personally liable on their contracts, though 
made on behalf of a corporation to be formed. See 13 Am.Jur. 
252, Sec. 113, Corporations. See also the section notes in the 
1961 cumulative supplement. This doctrine has been recognized 
and applied in Colorado. See Hersey v. Tully, 8 Colo.App. 110, 
44 P. 854; Colorado Land & Water Company v. Adams, 5 
Colo.App. 190, 37 P. 39 (concurring opinion). A well recognized 
exception to this general rule, however, is that if the contract is 
made on behalf of the corporation and the other party agrees 
to look to the corporation and not to the promoters for payment, 
the promoters incur no personal liability.” 


At this point, the teacher has to present two observations. First, 
it is remarkable that the Supreme Court of Colorado does not seek 


16 See J. C. Hutcheson, “The Judgment Intuitive. The Function of the Hunch in Judicial 
Decisions” (1929) 14 Corn.L.Quart. 274. 
17 148 Col. 45, 364 P. 2d 1056. 
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the principle of law directly from the law of the state, but first 
considers American law in general before finding that the general 
doctrine has been recognised in Colorado. The law of the state thus 
appears to be submitted to a permanent comparison which, at least 
to some extent, blurs the distinction between binding and persuasive 
authorities. Secondly—horresco referens—the authority primarily 
used by the Supreme Court is American Jurisprudence. This is an 
encyclopedia of a type very useful to the practitioner: the latter is 
nearly certain of finding a statement of law which is favourable to 
his thesis, with a great wealth of references in a footnote. Unfortu- 
nately, in many instances, the following—or the preceding—sentence 
contains a statement to the contrary, with perhaps a similar wealth 
of references in a footnote. If one had time to engage in a thorough 
‘study of the cases referred to, one might perhaps be able to 
harmonise their rationes and show that they refer to different 
circumstances or even different problems. But the cases are usually 
so numerous that the task is discouraging; perhaps it will be 
undertaken one day by an academic or a post-graduate student 
preparing a thesis. Unfortunately, .the drafters of the American 
Jurisprudence, being paid by the line or by the hour to write an 
encyclopedia and not to engage in research, had to stay on the 
surface of the cases.-As to the lawyer preparing a case and the judge 
deciding it, at what distance are they respectively from the pen- 
holder and the academic? 

Before drawing conclusions from this style of decision, the student 
is invited to read the recital of the circumstances of fact which led 
the court to place the case under the exception rather than under 
the general rule. He can hardly find it compelling. Assuming that 
the question is “one of intention of the parties,” he does not see 
why the intentions of the parties have been held different in the two 
cases. The teacher confesses that he has tried to see whether the 
matter could be clarified by careful reading of other cases, but that 
he is mystified by all attempts at rationalising assumptions about the 
intentions of parties who, completely overlooking potential legal 
problems, have used terms indiscriminately.’ In one of the last cases 
on the subject,” the decision of the Supreme Court in Pennsylvania 
was read by one Justice, the Chief Justice abstaining, two Justices 
concurring in the majority’s result even though they “cannot join in 
most of its analysis” and the last Justice dissenting because the 
majority’s holding is “inconceivable” to him. This is not a good 
omen for future clarification of the law by the courts. Practically 
speaking, there is no law on the subject. A vacuum in the law is 
added to a vacuum in the parties’ will. It seems clear that a small 
amount of legislation would save a significant amount of litigation 
and promote a solution fairer to all parties.” Such legislation has 


18 Compare Gross, “Pre-Incorporation Contracts” (1971) 87 L.Q.R. 367, 380 et seq. 

'9 RKO-Stanley Warner Theatres, Inc. v. Graziano, 467 Pa. 220, 355 A. 2d 830 (1975). 

2 As an example of a provision which should prove satisfactory, see the Jenkins Report, 
para. 54(b). 
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been passed in the United Kingdom, where section 9(2) of the 
European Communities Act 1972, has clearly settled the question of 
the promoter’s liability,” but it is still nearly non-existent in the 
United States. 

However, this is not the matter which is presently of concern. 
Comparison of the two English cases and the two American cases 
discussed, points to striking differences between the common law as 
it works in England and as it works in the United States. While 
English law is a very delicate machine working: under the strict 
authority of precedent, American law seems a rather loose collec- 
tion of decisions made under the pressure of innumerable precedents 
coming from the state and from the sister states. The French student 
cannot avoid the feeling that American law is a second-rate form of 
the common law. This, however, is a provisional conclusion. Will it 
be confirmed by other comparisons? 


JJ. THE PROPER PURPOSE DOCTRINE 


There are two tasks for the teacher before he can engage in a 
discussion, fruitful for French students, of the “Proper Purpose 
Doctrine”—a subject, it is true, that has lost part but only part of its 
interest by reason of section 14 of the Companies Act 1980. First, it 
must be explained that this is an aspect of the idea that directors are 
in a fiduciary position and that this position entails for them a 
number of duties. Strange as it may seem, French law does not 
recognise this idea, even though it fills up the lacuna by a number 
of statutory rules.” Secondly, it may be useful to clarify the termi- 
nology. It may be convenient in company law as well as in admin- 
istrative law, to say that a power was used for an “improper 
purpose” when it was used for a purpose which was not the one for 
which the power was granted. However, in company law, it would 
be useful, to distinguish between a “dishonest improper purpose,” 
i.e. a purpose intended to serve the interests of the person exercising 
the power or other private interests, and an “honest improper 
purpose,’ i.e. a purpose intended to serve the interests of the 
company. 

` The two first cases considered are, not surprisingly, Punt v. 
Symons and Co. Ltd.*° and Piercy v. S. Mills and Co. Ltd.” The 
facts of the cases are comparable. Directors had issued shares 
without any need of additional capital, in order, in the first case, to 





21 See Phonogram Ltd. v. Lane [1981] 3 All E.R. 182, noted [1982] C.L.J. 47, [1982] 
J.B.L. 41, (1982) 3 Co.Law 28. Many commentators regret that the Act did not make it 
possible for the company after it is formed to “adopt” or “ratify” the contract and discharge 
the promoter. 

2 See however supra, note 15. 

* Compare A. Tunc, op. cit. note 2, p.13. 

*4 E.g. Municipal Council of Sydney v. Campbell [1925] A.C. 338. 

3 See L. C. B. Gower et al., op. cit. note 12, p.580. Compare K. W. Wedderburn, 
“Company Law—Powers of Directors—Scheme to Defeat Take-over Bid” [1955] C.L.J. 


37. 
26 [1903] 2 Ch. 506. 
2 [1920] 1 Ch. 77. 
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obtain the qualified majority necessary to secure the passing of a 
special resolution and, in the second case, to obtain a majority. In 
both cases, the Chancery Division granted remedies -against them. 
In the first case, the matter was obvious for Byrne J.: “On the 
evidence I am quite clear that these shares were not issued bona fide 
for the general advantage of the company.” Considering the doctrine 
of fiduciary duties, this holding might have been a sufficient justifi- 
cation for the decision. The judge, however, went on: 
“A power of the kind exercised by the directors in this case, is 
one which must’be exercised for the benefit of the company: 
primarily it is given them for the purpose of enabling them to 
raise capital when required for the purposes of the company. 
There may be occasions when the directors may fairly and 
propery issue shares . . . for other reasons. For instance. . .; 
ut when I find a limited issue of shares to persons who are 
obviously meant and intended to secure the necessary statutory 
majority in a particular interest, I do not think that is a fair and 
bona fide exercise of the power.” 


The facts were somewhat different in Hogg v. Cramphorn Ltd.” 
The matter was still an issue of shares for a purpose other than. 
raising capital: in order to forestall a threatened take-over bid. But 
Buckley J. found that “the directors were not actuated by any 
unworthy motives of personal advantage, but acted as they did in an 
honest belief that they were doing what was for the good of the 
company.” This idea was even justified at some length: the directors 
“firmly believed that to keep the management of the company’s 
affairs in the hand of the existing board would be more advantageous 
-~ to the shareholders, the company’s staff and its customers. . . .” The 
court, however, on the basis of Punt v. Symons and Co. Ltd. and 
Piercy v. Mills and Co. Ltd., considered that this honest purpose 
could not justify the exercise of a fiduciary power “for an improper 
motive.” The court found only one way to come to the rescue of the 
board: it distinguished the two previous cases because, in them, “the 
majority and the minority were already arrayed for battle on a 
specific issue when the latter attempted to create reinforcements by 
issuing additional shares,” while “in the present case . . . no battle 
had been joined” and the matter, therefore, could be submitted to 
a general meeting. 

It must be confessed that the decision raises a question-mark in 
the mind of the French reader. Why did not the learned judge 
distinguish the case on the basis that the two preceding decisions 
were cases of “dishonest improper purpose” while he was facing an 
“honest improper purpose”?” Of course, the court should not be 
bound to that terminology. But when in a given case a judge has 
stated: “. . . I am quite clear that these shares were not issued bona 
fide for the general advantage of the company,” why is it that a 


8 [1967] Ch. 254. 
” Or a “proper motive for improper purpose,” in the words of L. S. Sealy [1967] C.L.J. 
35. 
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subsequent judge feels bound by this decision in a case when the 
directors “acted as they did in an honest belief that they were doing 
what was for the good of the company”? What is more, Byrne J., in 
the first case, had taken pains to repeat that the power to issue 
shares “must be exercised for the benefit of the company: primar- 
‘ily . . . to raise capital,” but occasionally “for other reasons.” Would 
not a holding in favour of the board in Hogg v. Cramphorn Ltd. 
have been in perfect accordance with the first case??? A Frenchman 
can hardly avoid the feeling that Byrne J.’s decision has been 
hardened, stiffened and, finally, taken on its surface rather than in 
its ratio. It is without surprise, therefore, that the student reads 
Harlowe’s Nominees Pty. Ltd. v. Woodside (Lakes Entrance) Oil 
Co. N.L.” and Teck Corporation Ltd. v. Millar.** The High Court 
of Australia in the first case, the Supreme Court of British Columbia 
in the second, revolt against this understanding of the Punt and 
Percy decisions. 
The Australian decision dwells at some length on the point: 


“At the threshold of the argument for Harlowe on the appeal 
was a submission of law which was put in the form of a corollary 
upon the undoubted general proposition that a power vested in 
directors to issue new shares is a fiduciary power which the 
directors are not entitled to exercise otherwise than bona fide 
for the benefit of the company as a whole. The suggested 
corollary is that an exercise of the power cannot be maintained 
as having been bona fide in the interests of the company unless 
the company has at the time of the exercise an immediate need 
of the capital to be paid up on the new shares. In many a case 
this may be true as a general proposition of fact; but in our 
opinion it is not true as a general proposition of law. To lay 
down narrow lines within which the concept of a company’s 
interests must necessarily fall would be a serious mistake.” 
Again—and this may appear a mere restatement of what had 
been said by the court in Punt—: “The pee is that although 
primarily the power is given to enable capital to be raised when 
required for the purposes of the company, there may be 
occasions when the directors may fairly and properly issue 
shares for other reasons, so long as those reasons relate to a 
purpose of benefiting the company as a whole, as distinguished 
from a purpose, for example, of maintaining control of the 
company in the hands of the directors themselves or their 
friends.” 


The Supreme Court of British Columbia takes the same position 
on the basis of Lord Greene M.R.’s famous exposition in Re Smith 
and Fawcett Ltd.**: “They [the directors] must exercise their discre- 
tion bona fide in what they consider—not what a court may 


% L. S. Sealy, ibid. 

al Ter A.L.J.R. 123. 

2 (1973)'33 D.L.R. (3d) 288. See Jacob S. Ziegel, “Directors’ Powers and the Proper 
Purposes” [1974] J.B.L. 85, commenting favourably upon the case, but with some 
reservations. 

3 [1942] Ch. 304. 
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consider—is in the interests of the company, and not for any 
collateral purpose.” It thus finds a conflict of authorities and con- 
siders at some length the unfortunate consequences of a possible 
extension of the doctrine of Hogg v. Cramphorn Ltd. It considers 
that “In defining the fiduciary duties of directors, the law ought to 
take into account the fact that the corporation provides the legal 
framework for the development of resources and the generation of 
wealth in the private sector of the Canadian economy” and that “A 
classical theory that once was unchallengeable must yield to the facts 
of modern life.” More precisely, “the directors ought to be allowed 
to consider who is seeking control and why. If they believe that there 
will be substantial damage to the company’s interests if the company 
is taken over, then the exercise of their powers to defeat those 
seeking a majority will not necessarily be categorised as improper.” 
However, the court interjects, quite usefully, a new idea in the 
problem: 
“I think the courts should apply the general rule in this way: the 
directors must act in good faith. Then there must be reasonable 
rounds for their belief. If they say that they believe there will 
e substantial damage to the company’s interests, then there 
must be reasonable grounds for that belief. If there are not, 
that will justify a finding that the directors were actuated by an 
improper purpose.” 


It remained for the Privy Council to arbitrate between the English 
and the Australian and Canadian courts. This was done in Howard 
Smith Ltd. v. Ampol Petroleum Ltd.,* per Lord Wilberforce. The 
facts are well known and can be here drastically curtailed. The 
plaintiff controlled a majority of the issued shares of a holding 
company; his offer of buying the remaining shares had been rejected 
as too low by the board; a rival take-over bid had been made by the 
defendant at a 10 per cent. higher price, but rejected by the plaintiff; 
the management team then agreed with the offeror to allot him 
unissued shares, thus providing needed capital, but mainly placing 
the offeror in a majority position, were all shareholders other than 
the plaintiff to accept the offer. The court of first instance had 
considered that the allotment had been made for an improper 
purpose and was invalid. | 

Lord Wilberforce’s opinion for the Privy Council is remarkable 
for its willingness to understand the two doctrines and, if possible, 
reconcile them by recognising the elements of truth contained in 
each of them. The distinguished Law Lord seems to have read, 
pencil in hand, all Commonwealth decisions on the subject and 
probably most of the commentaries. The decision may even appear 
ecumenical or “pastoral”; with great respect, Lord Wilberforce 
appears like the good shepherd trying to assemble his flock and 
make all the sheep happy: 


% [1974] A.C. 821; [1974] 2 W.L.R. 689; [1974] 1 All E.R. 1126 (P.C.). 
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“, . . Intra vires though the issue may have been, the directors’ 
power under this article is a fiduciary power: and it remains the 
case|that an exercise of such a power though formally valid, 
may be attacked on the ground that it was not exercised for the 
purpose for which it was granted. It is at this point that the 
contentions of the parties diverge. The extreme argument on 
one side is that, for validity, what is required is bona fide 
exercise of the power in the interests of the company: that once 
it is, found that the directors were not motivated by self 

` interest—i.e. by a desire to retain their control of the company 
or their positions on the board—the matter is concluded in their 
favour and that the court will not enquire into the validity of 
their reasons for making the issue. . . . On the other side, the 
main argument is that the purpose for which the power is 
conferred is to enable capital to be raised for the company, and 
that once it is found that the issue was not made for that 
purpose, invalidity follows. It is fair to say that under the 
pressure of argument intermediate positions were taken by both 
sides, but in the main the arguments followed the polarisation 
which has been stated. In their Lordships’ opinion neither of 
the extreme positions can be maintained. It can be accepted, as 
one would only expect, that the majority of cases in which 
issues of shares are challenged in the courts are cases in which 
the vitiating element is the self interest of the directors, or at 
least the purpose of the directors to preserve their own control 
of the management. . . . Further it is correct to say that where 
the self interest of the directors is involved, they will not be 
aw to assert that their action was bona fide thought to 
e, or was, in the interest of the company; pleas to this effect 
have invariably been rejected . . . just as trustees who buy trust 
proper are not permitted to assert that they pa a good price. 
ut:it does not follow from this, as [the appellants] assert, that 
the absence of any element of self interest is enough to make an 
issue valid. Self-interest is only one, though no doubt the 
commonest, instance of improper motive; and, before one can 
say that a fiduciary power has been exercised for the purpose 
for which it was conferred, a wider investigation may have to be 
made... .” i 
This last sentence, to the French reader, appears decisive. Their 

Lordships intend to reject extreme positions and will do so. But 

here, nevertheless, they take sides. The question for them is whether 

“a fiduciary power has been exercised for the purpose for which it 

was conferred.” Basically, they approve, therefore, Hogg v. Cram- 

phorn Ltd. and reject Harlowe’s Nominees Pty. Ltd. and Teck 

Corporation. They refuse to make the distinction between “honest” 

and “dishonest” improper purposes. It is true that they recite with 

approval part of the reasoning of the High Court of Australia: 
“On the other hand, it is, in their Lordships’ opinion, too 
narrow an oe to say that the only valid dead ca for which 
shares may be issued is to raise capital for the company. The 
discretion is not in terms limited in this way: the law should not 
impose such a limitation ‘on directors’ powers. To define in 


Mar. 1984] THE NOT SO COMMON LAW 161 


advance exact limits beyond which directors must not pass is, in 
their Lordships’ view, impossible.” | 


But that comes when their Lordships have already arrived at the 
cross-road and made their decision. It only serves them to qualify 
and soften, following the suggestion of some previous Canadian 
decisions, the doctrine they had chosen. 


“In their Lordships’ opinion it is necessary to start with a 
consideration of the power whose exercise is in question, in this 
case a power to issue shares. Having ascertained, on a fair view, 
the nature of this power, and having defined as can best be 
done in the light of modern conditions the, or some, limits 
within which it may be exercised, it is then necessary for the 
court, if a particular exercise of it is challenged, to examine the 

_ substantial purpose for which it was exercised, and to reach a 
conclusion whether that purpose was proper or not. In doing so 
it will necessarily give credit to the bona fide opinion of the 
directors, if such is found to exist, and will respect their 
judgment as to matters of management; having done this, the 
ultimate conclusion has to be as'to the side of a fairly broad line 
on which the case falls . . .” 


The student who had considered that the Commonwealth decisions 
were solid common sense is disappointed.” The result of the decision 
may suggest that their Lordships were to a certain extent prisoners 
of the findings of the trial judge. Perhaps also the issue was confused, 
because a phrase such as “bona fide in the interests of the company 
as a whole” applies with difficulty to a situation when the board try 
to serve, if one may say so, “the interest of the company with the 
exception of the majority.” Their Lordships seem entirely dedicated 
to “majority rule,” refusing to consider, short of “oppression” or 
“fraud on the minority,” the duties of a dominant shareholder—a 
notion widely received in the United States.” But their Lordships 
quote with approval: “The question which arises is sometimes not a 
question of the interests of the company ‘at all, but a question of 
what is fair as between different classes of shareholders.”*” Was it 
fair to permit the majority to offer to buy shares at $2-27 and 
practically prevent the other shareholders from selling them at 
$2°50? Perhaps, finally, their: Lordships were afraid of unsettling 
precedents or even unsettling a doctrine based on a disputable 
interpretation of a precedent? | | 


35 On the other hand, the case is criticised for departing from the English approach by 
J. R. Birds, “Proper Purpose as a Head of Directors’ Duties” (1974) 37 M.L.R. 580. A 
1974 decision of Templeman J., Pennell and Others v. Venida Investments Ltd. and Others 
(unreported), even though made by application of Howard Smith Ltd., leans toward the 
Commonwealth doctrine: S. J. Burridge, “Wrongful Rights Issues” (1981) 44 M.L.R. 40, 
50. On the difficulty of ascertaining substantial and collateral purposes, see id., at 52; see 
also K. W. Wedderburn, “Shareholders’ Control of Directors’ Powers: A Judicial Innova- 
tion” (1967) 30 M.L.R. 77... 

* See infra., p.164 and note 45. Compare in English law Re Halt Garage [1982] 3 All 
E.R. 1016, noted by K. W. Wedderburn, “Ultra Vires in Modern Company Law” (1983) 
46 M.L.R. 204, 209. 

3 Mills v. Mills (1938) 60 C.L.R. at p.168, per Latham C.J. 
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Do American courts, through more freedom toward precedents, 
reach a more satisfactory result? A surprise at once awaits the 
French student: the issue is never discussed as such in the United 
States. To borrow a commentator’s formulation,” proper purpose is 
not a head of directors’ duties. Classical case-books may devote 150 
pages or‘ more to the duty of loyalty: there is no trace of the 
problem.” The words “proper purpose” or “improper purpose” are 
used, but, never in the framework of a special aspect of the fiduciary 
duties. How is it that the matter is a “non-problem” in the United 
States.“ | 

There :is a host of cases dealing with issuance of shares or 
repurchase of its own shares by a corporation to prevent or to obtain 
a shift in control. The student is invited to approach the question 
through a classic decision made by the Supreme Court of Delaware 
in 1965: Cheff v. Mathes.*' This was a case of repurchase of shares 
as a defence to a threatened take-over. The facts are complicated 
and need be recorded here. Plaintiffs had filed a derivative suit, 
complaining that the directors had purchased company’s stock for 
the purpose of insuring the perpetuation of their control; they had 
requested rescission of the purchase and damages to the corporation. 

The general statement of the law applicable to the case, made by 
the Supreme Court, confirms that the problem which the English 
courts confronted is completely ignored in Delaware: 


“Under the provisions of 8 Del.C. §160, a corporation is granted 
statutory power to purchase and sell shares of its own stock.’ 
Such a right, as embodied in the statute, has long been recog- 
nized in this State. . . . The charge here is not one of violation 
of statute, but the allegation is that the true motives behind 
such purchases were improperly centred upon perpetuation of 
control. In an analogous field, courts have sustained the use of 
proxy funds to inform stockholders of management’s views upon 
the, policy questions inherent in an election to a board of 
directors, but have not sanctioned the use of corporate funds to 
advance the selfish desires of directors to perpetuate themselves 
in office. . . . Similarly, if the actions of the board were moti- 
vated by a sincere belief that the buying out of the dissident 
stockholder was necessary to maintain what the board believed 
to be proper business practices, the board will not be held liable 
for such decision, even though hindsight indicates the decision 
was not the wisest course. .. . On the other hand, 1f the board 
has acted solely or primarily because of the desire to perpetuate 


3 J. R. Birds, op. cit., note 35. 

% e.g., W. L. Cary and M. A. Eisenberg, Cases and Materials on Corporations (5th ed., 
1980), pp.563-712; R. W. Jennings and R. M. Buxbaum, Corporations, Cases and Materials 
(5th ed., 1979), pp.441-617. 

*” A possible explanation might be that, in most of the English cases discussing the 
“proper purpose” question, the courts had to interpret the articles of association, while in 
the United States directors normally derive powers from statutes. One may however doubt 
its validity. One can hardly conceive American judges reasoning as did the English ones on 
that issue, even if the directors’ powers were derived from the company’s by-laws. 

41 199 A. 2d 548. 
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themselves in office, the use of corporate funds for such purposes 
is improper... .” 


The student remarks that the wording of the court is comparable to 
that of the Privy Council, but that the context is different. The idea 
of the “substantial purpose” may be found, but search for the sole 
or primary purpose is intended to answer directly the question of 
good faith of the directors, their “honesty.” They may buy out a 
dissident stockholder (or, in another context, issue shares) if that is 
for what they believe to be the good of the corporation. 

It would be unfair to consider that this is a simplistic approach. 
The court immediately raises the problem of the burden of proof. 
Years ago, courts presumed directors’ good faith. That solution, 
however, has been reversed in a more recent case“: 


“We must bear in mind the inherent danger in the purchase of 
shares with corporate funds to remove a threat to corporate 
policy when a threat to control is involved. The directors are of 
necessity confronted with a conflict of interest, and an objective 
decision is difficult. ... Hence, in our opinion, the burden 
should be on the directors to justify such a purchase as one 
primarily in the corporate interest.” 


This is, of course, an important consideration, and it is fortunate 
that the weakness of the principle of stare decisis has permitted the 
court to reach the solution which accords with present expectations. 

The following paragraph reveals a further degree of sophistication: 


“To say that the burden of proof is upon the defendants is not 
to indicate, however, that the directors have the same ‘self- 
dealing interest’ as is present, for example, when a director sells 
property to the corporation. The only clear pecuniary interest 
shown on the record was held by Mr. Cheff, as an executive of 
the corporation, and Trenkamp, as its attorney. The mere fact 
that some of the other directors were substantial shareholders 
does not create a personal pecuniary interest in the decisions 
made by the board of directors, since all shareholders would 
presumably share the benefit flowing to the substantial share- 
holder. . . . Accordingly, these directors other than Trenkamp 
and Cheff, while called upon to justify their actions, will not be 
held to the same standard of proof required of those directors 
having personal and pecuniary interest in the transaction. .. : 
The question then presented is whether or not defendants 
satisfied the burden of proof of showing reasonable grounds to 
believe a danger to corporate policy and effectiveness existed 
by the presence of the Maremont stock ownership. It is import- 
ant to remember that the directors satisfy their burden by 
showing good faith and reasonable investigation; the directors 
will not be penalized for an honest mistake of judgment, if the 
judgment appeared reasonable at the time the decision was 
made.” 


“ Bennet v. Propp, 41 Del.Ch. 14, 187 A. 2d 405 (1962). 
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The student is invited to study some other cases in the same vein, 
if not always of the same quality. In one of them® he can read: 


“Management has the responsibility to oppose offers which, in 
its best judgment, are detrimental to the company or its stock- 
holders. In arriving at such a judgment, management should be 
scrupulously fair in considering the merits of any proposal 
submitted to its stockholders. The officers’ and directors’ 
informed opinion should result from that strict impartiality 
which is required by their fiduciary duties. After taking these 
steps, the company may then take any step not forbidden by 
law to counter the attempted capture.” 


It is difficult to take issue with this approach or to see on what 
grounds it might be attacked. Does it not lead to satisfactory results? 
The technicalities of English law on this matter are completely 
ignored; the law on one point has been reversed in complete 
disregard of the authority of precedent. Does that authorise the 
student to maintain that “American law is a second-rate form of 
common law”? 


III. SOME TENTATIVE CONCLUSIONS 


` It would be pointless to continue the comparison of English company 
law and American corporation law on other topics, such as the use 
of a corporate opportunity or the duties of a dominant shareholder 
toward the others.* Most of the time, the conclusion is the same: 
one reads English cases with admiration for the high intellect of their 
authors; then the American cases with perhaps greater admiration 
for the practical results reached, sometimes also through a refined 
technical reasoning, but a reasoning free from any slavish obedience 
to the authority of precedent. The judge is not Machiavelli in one 
country and dullard in the other.*° But one may feel that what was 
said by'A. L. Goodhart more than 50 years ago is still valid; “when 


^ aai Industries, Inc. v. The B. F. Goodrich Co., 301 F.Supp. 706 (N.D. 111. 
1969). 

“ Above, p.156., 

3 A decision such as Greenhalgh v. Arderne Cinemas, Ltd. [1950] 2 All E.R. 1120, 1126 
(majority shareholders who procured the passing of a special resolution in effect negativing 
the pre-emptive rights of the minority held free from any fiduciary duty; the resolution is 
considered passed bona fide and in the interests of the company as a whole) must be 
contrasted with Perlman v. Feldmann, 219 F. 2d 173, 176 (2d Cir. 1955) (fiduciary 
responsibility of director and majority shareholder includes “dedication of his uncorrupted 
business judgment for the sole benefit of the corporation”) and Brown v. Halbert, 271 
Cal.App. 2d 252, 272, 76 Cal.Rptr. 781, 793 (1969) (director who was also a major 
shareholder breached fiduciary duty to minority shareholders by selling his shares without 
acting “affirmatively and openly” to provide them a similar opportunity). A decision such 
as Jones v. H. F. Ahmanson and Co. (1 Cal. 3d 93, 460 P. 2d 464, 81 Cal.Rptr. 592, 1969), 
holding that majority shareholders, placing their own shares in‘a profitable arrangement, 
owe fiduciary duties to the other shareholders and should allow them to participate in the’ 
arrangement, is unthinkable in either French or English law. 

Again, tribute must be paid to the House of Lords and Lord Wilberforce for Ebrahimi 
v. Westbourne Galleries Ltd. [1972] 2 All E.R. 492. This decision and s.75 of the Companies 
Act 1980 might open a new era in shareholders’ relationships (see however Re A Company 
[1983] 2 W.L.R. 381, noted (1983) 46 M.L.R. 643). 

© See A. L. Goodhart, op. cit., note 1, 268. 


Mar. 1984] THE NOT SO COMMON LAW 165 


we compare the substantive law of New York State with that of 
England it is arguable that the former is better attuned to modern 
conditions than is the latter.”*” It should be underlined also that a 
liberal attitude toward the authority of precedent or even a certain 
freedom from it does not in the least mean tolerance of improper 
conduct; laxity towards precedents is not laxity as regards the 
substance of the law. On the contrary, American law is certainly 
much more severe than English law towards dubious conduct and 
much more threatening for the directors or dominant shareholders 
who indulge in it. Thus Percival v. Wright! is still good law in 
England unless the directors had entered into a relationship of 
agency with the shareholders.” In the United States, shortly after 
the turn of the century, courts broadly developed the “special facts 
rule” or even recognised the directors’ and officers’ fiduciary duty to 
shareholders with respect to insider trading by a “minority rule” 
which is probably now the rule of a majority of states.~° 

It is not for a foreigner to say whether the common law—and 
even equity—in England has suffered a menopause.” But, compared 
with American law, it is certainly less fertile.? One may take as 





*’ Op. cit. p.271. The citation continues: “The New York Court of Appeals has 
attempted, without making any radical innovations, to bring the common law up to date by 
ignoring certain ancient doctrines and limitations based upon reasons which may have been 
sound when the rules were first created but which have been falsified by modern conditions. 
The House of Lords has been more conservative in its attitude towards the law, and has 
refused to extend principles beyond their strict bounds or to deviate from the established 
rules. It is not necessary to discuss here which attitude is the preferable one, but that there 
is a distinct and clearly marked difference between the two courts in their method: of 
approach to similar questions which they have both had to decide will, I think, appear from 
the following cases... .” 

Compare also B. Markesinis, “La.notion de considération dans la common law: vie 
problémes, nouvelles théories,” (1983) Rev. int. dr..comp., pp.735, 756. : 

If one compares L. C. B. Gower’s findings in 1956 (supra, note 4, at pp.1383~1385) with 
our present impressions, one may feel that the gap between English and American law is 
widening. $ 

48 [1902] 2 Ch. 421. l 

* See L. C. Schmitthoff et al., Palmer’s Company Law (22nd ed., 1982), paras. 64-02, 
64-03. 

® See H. G. Henn, Handbook of the Law of Corporations and Other Business Enterprises 
(2nd ed., 1970), pp.471-474. 

On the legislative level, American law was the first in the world to attack insider dealings 
and it remains the most aggressive. Compare L. Loss, “The Fiduciary Concept as Applied 
to Trading by Corporate ‘Insiders’ in the United States” (1970) 33 M.L.R. 34. 

*! See the dispute between L. Jaffé (op. cit., note 1) and Lord Edmund-Davies, “Judicial 
Activism” [1975] C.L.P. 1. 

* A scholar who knew both American and English law from inside, Sir Arthur L. 
Goodhart, has often expressed himself in favour of a relaxation of the authority of 
precedent in England: see the two articles referred to supra, note 1, and “Precedent in 
English and Continental Law” (1934) 50 L.Q.R. 40. 

Of course, a certain relaxation has occurred in England since Goodhart’s writings, and 
the 1966 Practice Statement by the Lord Chancellor is only a token of it. But some 
contemporary scholars, while taking notice of the evolution, consider it insufficient and 
advocate a greater liberalisation: Lord Diplock, “The Courts as Legislators,” 1965, 
reproduced in B. W. Harvey (ed.), The Lawyer and Justice (1978), pp.263, 284-287; C. M. 
Schmitthoff, “Should Precedents be Binding?” (1982) J.B.L. 290. Compare, however, as 
more inclined to judicial restraint, Lord Cross of Chelsea, “The Lawyer and Justice,” 1973, 
reproduced in B. W. Harvey, op. cit. at p.103; Lord Devlin, “Judges and Lawmakers” 
(1976) 39 M.L.R. 1. For a more thorough review of the Law Lords’ attitudes on this matter, 
see A. Paterson, The Law Lords, (1982) Chaps. 6 and 7. Compare also for balanced 
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example the directors’ fiduciary position. In England, a definite 
number of consequences have been drawn from it. There are “heads” 
of fiduciary duties,’ and a probably sterile and unfortunate discus- 
sion has arisen as to whether “proper purpose” was or was not a 
separate head of these duties. From indisputable heads, odd deci- 
sions may result.°* Outside the classical “heads,” a concept which 
should be basic rarely inspires a decisiton—or, at least, rarely inspired 
a decision before Lord Wilberforce’s speech in Ebrahimi v. West- 
bourne Galleries Ltd.” reminded the legal profession that “The ‘just 
and equitable’ provision . . . does, as equity always does enable the 
court to subject the exercise of legal rights to equitable considera- 
tions.”°° One could apply and adapt to fiduciary duties what Lord 
Wilberforce, in the same decision, said about the interpretation of 
the “just and equitable” provision: “there has been a tendency to 
create categories of headings under which cases must be brought if 
the clause is to apply. This is wrong. Illustrations may be used, but 
general words should remain general and not be reduced to the sum 
of particular instances.” 

In American law, by contrast, the concept of fiduciary duty 
permeates everything—as indeed it should do. The courts fully 
respect the directors’ business judgment” “The business judgment 
rule, however, yields to the rule of undivided loyalty.” At one 
point, it even appeared that this last rule might bring under the 
federal Rule 10b-5 any kind of alleged corporate misbehaviour. In 
1977, however, in the famous Santa Fe decision,” the Supreme 
Court of the United States resisted this situation. It reversed a 
decision the result of which would have been “to bring within the 
Rule a wide variety of corporate conduct traditionally left to state 





American views: A. Tate Jr, “The ‘New’ Judicial Solution: Occasions for and Limits to 
Judicial Creativity” (1980) 54 Tul.L.Rev. 877; and, of course, B. N. Cardozo, The Nature 
of the Judicial Process (1921), see especially p.150: “I think that when a rule, after it has 
been duly tested by experience, has been found to be inconsistent with the sense of justice 
or with the social welfare, there should be less hesitation in frank avowal and full 
abandonment.” 

No attempt is made in this research to describe in itself the authority of precedent in 
England and in the United States, nor to make a general assessment of its merits and 
drawbacks as it works in both countries. The research concentrates on the adjustment of 
the law to contemporary conditions and expectations and that only in the field of company 
law. The present writer is however more broadly convinced that a more liberal attitude 
toward precedents would also permit the English judge, in disregarding or restricting some 
precedents, to “put the house in order,” i.e. to streamline the law, thus giving it greater 
clarity and certainty. This is Lord Diplock’s opinion: supra, at pp.282-284. 

53 Compare supra, p.160 and note 35. i 

54-e,9, Regal (Hastings) Ltd. v. Gulliver [1942] 1 All E.R. 378, [1967] 2 A.C. 134 n. 

55 [1973] A.C. 360, [1972] 2 All E.R. 492. 

56 Ttalics ours. To what extent, however, is it legitimate to underline these words and 
give them some autonomous value? See on this question S. J. Burridge, op. cit., note 35, 
59-60. 

5 See, e.g. Bayer v. Beran, 49 N.Y.S: 2d 2 (S.Sup.Co. 1944), comparable in some 
respects to Re A Company [1983] 2 W.L.R. 381, commented upon (1983) 46 M.L.R. 643; 
Shlensky v. Wrigley, 95 Ill.App. 2d 173, 237 N.E. 2d 776 (1968). 

58 Justice Shientag in Bayer v. Beran, above. See, e.g., Gimbel v. the Signal Companies, 
Inc., 316 A. 2d (Del.Ch., 1974); Miller v. American Telephone and Telegraph Co., 507 F. 
2d (3rd Cir. 1974). 

59 Sante Fe Industries v. Green, 430 U.S. 462 (1977). - 
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regulation.” It felt that “In addition to facing a danger of vexatious 
litigation which could result from a widely expanded class of plaintiffs 
under Rule 10b-5 ... ., this extension of the federal securities laws 
would overlap.and quite possibly interfere with state corporate law.” 
The Court was sensitive to the danger of Rule 10b-5 covering “the 
corporate universe.” The brooding presence of the fiduciary con- 
cept, however, was not reduced. The Supreme Court of Delaware 
was quick to seize the opportunity in Singer v..Magnavox Co.“ The 
problem was the same as the one dealt with in the Santa Fe decision: 
the validity of the merger of a subsidiary with the parent corporation 
decided by the latter. The majority stockholder had eliminated the 
minority for cash, allegedly for no proper corporate purpose and for 
inadequate consideration, through a “short form merger” not requir- 
ing a vote of the stockholders. The Court’s decision is favourable to 
the plaintiffs? on the recurring theme that, by reason of the 
defendants’ fiduciary duty, “even complete compliance with the 
mandate of a statute does not, in every case, make the action valid 
in law.” This is close to-Lord Wilberforce’s statement previously 
reproduced which is the basis on which Templeman J. in Pennell 
and Others v. Venida Investments Ltd. and Others“ and Foster J. in 
Clemens v. Clemens Bros. Ltd.” were able to overcome the weight 
of Greenhalgh v. Arderne ‘Cinema Ltd.© It is no insult to the 
foresight of Lord Wilberforce, however, to note that his statement 
was inspired by a legislative provision” while the Supreme Court of 
Delaware was able to rely on a Jong line of precedents. The strength 
with which the requirements of the fiduciary duty are articulated by 
American courts is really impressive, as well as the large scope it 
is given.” 





© The expression was borrowed by the Court from W. Cary, “Federalism and Corporate 
Law: Reflections Upon Delaware” (1974) 83 Yale L.J. 663, 670. 

61 380 A. 2d 969 (1977). 

® Now regulated by Rule 13e-3 taken by the S.E.C. in 1979. Among other requirements, 
the issuer or affiliate has to state whether he “reasonably believes that the . . . transaction 
is fair or unfair to unaffiliated security holders” and “discuss in reasonable detail the 
material factors upon which the belief . . . is based and to the extent practicable, the weight 
assigned to each such factor.” l 

& As to the solution (but not the reasoning) compare Re Hellenic and General Trust Ltd. 
[1976] 1 W.L.R. 123, [1975] 3 All E.R. 382. 

* Noted S. J. Burridge, op. cit., note 35. 

® [1976] 2 All E.R. 268. For a reserved view of this case, see Victor Joffe, “Majority 
Rule Undermined?” (1977) 40 M.L.R. 71; for a more critical view, see L. S. Sealy, 
“Equitable and Other Fetters on the Shareholder’s Freedom to Vote,” in N. E. Eastham 
and B. Krivy (eds.), The Cambridge Lectures 1981 (1982), p.80, at p.85. Compare criticism 
of the intrusion into the law of vague “equity” concepts, W., “Derivative Actions and Foss 
v. Harbottle” (1981) 44 M-L.R. 202, 205-211. 

[1951] Ch. 286, [1950] 2 All E.R. 1120. 

© This may be an important qualification: see supra, note 56. 

& E.g. Perlman v. Feldmann, 219 F. 2d 173 (2nd Cir. 1955), repeating “the often-quoted 
words of Judge Cardozo: ‘Many forms of conduct permissible in a workaday world for 
those acting at arm’s length, are forbidden to those bound by fiduciary ties. A trustee is 
held to something stricter than the morals of the market place. Not honesty alone; but the 
punctilio of an honor the most sensitive, is then the standard of behavior. As to this there 
has developed a tradition that is unbending and inveterate. Uncompromising rigidity has 
been the attitude of courts of equity when petitioned to undermine the rule of undivided 
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By reason of the omnipresence and the imperium of the fiduciary 
duty in the United States, it seems clear that, even quite apart from 
the legislation, there is no country in the world where the individual 
shareholder receives comparable protection and where fairness is 
sought after so eagerly by the courts. The reverse side of the matter, 
of course, is that, if the English shareholder finds great difficulty in 
obtaining a remedy from the court, the American director may feel 
permanently threatened by derivative actions. Little is done to 
restrict the shareholder’s access to the court and every misdeed is a 
ground for an action. On this soil has grown a bar specialised in 
“strike suits.” This facet of the problem should not be ignored. The 
evil however is in process of being cured by the idea that an 
independent committee might be appointed by the board to decide 
whether the derivative suit is or is not in the best interest of the 
corporation and that a negative conclusion would, by application of 
the business judgment rule, justify a dismissal of the -suit by the 
court. The matter is still fluid. The Supreme Court of Delaware, in 
Zapata Corp. v. Maldonado,” has decided that the committee’s 
„conclusion should not be binding upon the court: even though it 

` requires “a balance of many factors—ethical, commercial, promo- 
tional, public relations, employee relations, fiscal as well as legal,” 
such factors “are not beyond the judicial reach of the Court of 
Chancery which regularly and competently deals with fiduciary 
relationships. .. .” 

Assuming American law is as innovative, advanced, sophisticated 
as suggested in this research—with, as counterpart, the excessive 
refinements currently implied in the adjective “sophisticated””"—it 
remains to try to explain the reasons for them. Some are obvious. 
A nation with 50 states and a federal government is a unique 
laboratory for initiatives and experimentation. 600,000 lawyers 





loyalty by the “disintegrating erosion” of particular exceptions.’ Meinhard v. Salmon, supra, 
249 N.Y. 458, 464, 164 N.E. 545, 546, 62 A.L.R. 1. 

® While Perlman v. Feldman (supra, note 68) repeats that a director stands in a fiduciary 
relationship to the corporation and to the minority stockholders as beneficiaries thereof, 
and places a dominant stockholder in the same relationship as a director, a progressive 
English textbook still has to teach (subject to criticism of the present state of the law) that 
the directors’ “fiduciary duties are owed to the company and to the company alone” and 
extends the fiduciary duties to “any officials of the company who are authorised to act on 
its behalf and in particular to those acting in a managerial capacity,” but is silent as regards 
dominant shareholders: Gower, op. cit. note 11, 573, 574. See, however, Clemens v. 
Clemens Bros. Ltd. (supra, note 57); but, with respect, Foster J.’s reasoning does not seem 
a very tight one and the style of the decision may appear more “American” than “English” 
(unless humour is deemed a British monopoly, since it may take a good deal of humour to 
quote Greenhalgh as a basis for the decision). For a criticism of this equity trend, see W., 
op. cit. note 65, especially at pp.205-206 and notes 45-49; L. S. Sealy, op. cit. note 65, 
especially at p.81, note 9. 

430 A. 2d 779. The case has already given rise to a large literature. The last article 
known by the writer is: D. J. Block, H. A. Prussin, B. K. Wachtel, “Business Judgment 
Rule: Zapata One Year Later” (1983) 38 Bus.Law. The background of the decision is very 
clearly presented in L. D. Solomon, R. B. Stevenson, Jr., D. E. Schwartz, Corporations 
Law and Policies. Materials and Problems (1982), pp.670-671, 681-686. For research on 
the independence of the “independent” directors, see Victor Brudney, “The Independent 
Director—Heavenly City or Potemkin Village?” (1982) 95 Harv.L.Rev. 597. 

n Compare A. Tunc, op. cit., note 3, at pp.758-759. 
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amounts to a vast reservoir of outstanding academics and aggressive 
practising lawyers. As regards the latter, the amounts at stake in the 
litigation and the consequent amount of their remuneration are 
powerful incentives to creativity. Brains trusts such as the American 
Law Institute, the Section of Corporation, Banking and Business 
Law of the American Bar Association and the S.E.C.—which 
certainly deserves being so classified—are crucibles which produce 
significant results.” 

In the writer’s opinion, however, all these factors in creativity 
would be unable to produce their beneficial effects if the authority 
of precedent was in the United States what it is in England. A 
relaxed authority allows the American courts to adjust the law to 
contemporary conditions and expectations.” By contrast, some of 
the most basic principles of English company law are still to be 
found in cases decided in the nineteenth century or the beginning of 
the twentieth, Parliament having stepped in order to alleviate their 
most unfortunate consequences.” 

The outsider to both England and the United States cannot help 
being struck by a contrast. England may probably claim to have the 
best judiciary in the world. As regards their judiciary as on many 
scores, the motto of the United States could be borrowed from the 
commercial slogan of a French department store: “On trouve tout à 
la Samaritaine.” Everything can be found in the United States: the 
best and the worst; among the judges as in any other matters. The 
average level, however, is certainly much below that of the English 
judiciary. Still, the law appears more satisfactory in substance and 
often in a more satisfactory state. English law may be an admirably 
adjusted machinery, but machinery may work better with some 
leeway.” The English judge is permanently restrained and may have 
great difficulty in finding his way toward the desirable solution 
through precedents which are deemed immovable. The American 
judge is more willing to bulldoze his way and apply his energy to 
going forward. This may not be dignified and does not always require 
great technical capacities, but it produces results. It has the curious 
result that an American judge deciding a company case may be 


7 On the importance of sociological factors, see O. Kahn-Freund, op. cit., note 1. 

* For the reason for differing attitudes in English and American courts towards 
precedent, see Goodhart, “Case law...” supra, note 1, pp.65-74; A. and S. Tunc, op. 
cit., note 1, pp.166-174. 

” For an elaboration of our complaint and for other complaints as regards the concept 
and style of legislation, see A. Tunc, op. cit., note 2, pp.4-8. 

3 This is also the lesson one may derive from Perry v. Sidney Phillips and Son [1982] 1 
W.L.R. 1297, noted A. S. Burrows (1983) 46 M.L.R. 357. How learned, but how indirectly 
related to Mr. Perry’s mishap. Perhaps common lawyers should read, not as a criticism, but 
as a warning, Proudhon, Traité des droits d’usufruit, d'usage personnel et d'habitation (2nd 
ed., 1836), Vol. 1, Preface, p.xviii. “La téte la plus remplie des souvenirs d’arréts divers, 
doit étre naturellemenat la plus vide d’idées sur les grands principes du droit parce qu'elle 
appartient à l'homme qui s'est fait une étude de ne penser que par les autres.” Compare O. 
W. Holmes, “The Path of the Law” (1897) 10 Harv.L.Rev. 457, “It is revolting to have no 
better reason for a rule of law than so it was laid down in the time of Henry IV.” Does the 
new style of adjudication required by the House of Lords (supra, note 15) provide the type 
of leeway which seems necessary? This is far from certain. 
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closer than the English equity judge to what the latter used to be: 
an officer of the Crown who, facing a certain situation, decided on 
behalf of the Sovereign what equity required. It is certainly more 
common in the United States than in England to find as basic 
reasoning: “this party’s contention would lead to such result. As a 
judge of equity, I cannot accept it.” On the other hand, and again 
by virtue of the relativity of the precedent’s authority, a “progres- 
sive” rule, a rule which satisfies contemporary expectations, may 
rapidly spread from one State to the others or, at least, to some or 
most of them. Thus, a single great judge, Chief Justice Traynor, 
even though he presided only over the California Supreme Court, 
was able to bring about a significant modernisation of American law 
in many fields””—without going through the ordeals suffered by Lord 
Denning or some younger judges. 

These reflections should be concluded by apologies. If it is true 
that no prophet is acceptable in his own country, the reformer’s fate 
is worse than the prophet’s: he is usually not listened to in his own 
country, and there is no reason why he would be welcome elsewhere, 
pretending to teach others what to do. As a lover and admirer of 
English law, I thought, however, that I might confess my sincere 
belief: when a country has the privilege of judges of such quality as 
England, it is a pity not to trust them more and not to allow them 
greater freedom to adjust the law to contemporary needs and 
expectations.” While the English judge would undoubtedly have 
concern for the desirable stability of the law, he would probably 
make it clearer and more satisfactory. 


ANDRE TUNC* 





76 Compare also Regal (Hastings) Ltd. v. Gulliver [1942] 1 All E.R. 378, [1967] 2 A.C. 
134, with Perlman v. Feldman, 219 F. 2d 173 (2d Cir. 1955). While the English decision, 
on a sound principle, has for its unfortunate result the return of part of the price to the 
buyer who had agreed to pay it in full and does not deserve any restitution, the American 
one reaches the result: “plaintiffs . . . are entitled to a recovery in their own right, instead 
of in right of the corporation (as in the usual derivative actions), since neither .. . the 
buyers nor their successors in interest would share in any judgment which may be rendered. 
Defendants cannot well object to this form of recovery, since the only alternative, recovery 
for the corporation as a whole, would subject them to a greater total liability.” 

7 See M. O. Tobriner, “Chief Justice Roger Traynor” (1970) 83 Harv.L.Rev. 1769; 
G. E. White, The American Judicial Tradition (1976), pp.292-316. Compare R. Traynor, 
“La Rude Vita, La-Dolce Guistizia; or Hard Cases Can Make Good Law” (1962) 29 
U.Chic.L.Rev. 223, 229-236. 

7 For a more radical approach to the problem of “following” precedent, see W. T. 
Murphy and R. W. Rawlings, “After the Ancien Regime: The Writing of Judgments in the 
House of Lords 1979/80” (1981) 44 M.L.R. 617 and (1982) 45 M.L.R. 34. 

* Professor of Law, University of Paris I. 


AN ALSATIA IN ENGLAND! 


“There can hardly exist a body of men permanently united by any 
common interest that will not make for itself a court of justice if it 
be left for a few years to its own devices,” wrote Pollock and 
Maitland.* And so it is that the domestic forum, or latterly the 
domestic tribunal, comes into existence. 

One might have supposed that a domestic tribunal was a self- 
regulating body set up to resolve internal disputes in a self-regulating 
society. This view would be tenable, given the O.E.D. definition of 
“domestic,” viz., “of or belonging to the home, house or household; 
pertaining to one’s place of residence or family affairs.” And in The 
Growth of Philosophic Radicalism, Halévy described the prototype 
court as a domestic tribunal: l 


“Before there were states there were families. Nature has put 
before us a model of procedure. Let us look at what happens in 
the domestic tribunal; let us examine the way in which a father 
of a family behaves to his children or to his servants. There we 
shall find the original features of justice. . . .”° 


In this view the domestic tribunal has few if any of the features of 
the formal judicial tribunal. Indeed, the domestic tribunal is intended 
to be an alternative to the ordinary courts of justice. 

One might have supposed too, that the ordinary courts of justice 
would have been reluctant to intervene in the familial disputes of 
societies. But the courts have shown a curious ambivalence to 
domestic tribunals. While disclaiming any right to sit as courts of 
appeal from the decisions of domestic tribunals,* the courts have 
seldom shown themselves unwilling to assume this appellate function. 
Provided the domestic tribunal is properly constituted according to 
the rules of the society, observes in its procedure the rules of natural 
Justice or fairness, decides the matter before it correctly and in 
accordance with the rules of the society, or adjudicates as a “reason- 
able tribunal acting bona fide”? might have done—the courts will 
not interfere. | 

One might have supposed that domestic tribunals would not be 
made to conform too closely to the formal judicial model. The Privy 
Council has observed that 

“... it is undesirable in many cases of domestic disputes, 
particularly in which an inquiry and appeal process has been 


' “There must be no Alsatia in England where the King’s Writ does not run.” Czarnikow 
v. Roth [1922] 2 K.B. 478, 488, per Scrutton L.J. 

? The History of English Law (C.U.P., 2nd ed.), Vol. 1, p.667. 

? On Bentham’s natural model of procedure, p.378, translated by Mary Morris, Faber 
& Faber. 

* Dawkins v. Antrobus (1879) 17 Ch.D. 615, 628; Young v. Ladies’ Imperial Club, Ltd. 
[1920] 2 K.B. 523, 535, and Lee v. Showmen’s Guild of Great Britain [1952] 2 Q.B. 329, 
341 i i 


5 Esterman v. NALGO [1974] I.C.R. 625, 632, per Templeman J. 
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established, to introduce too great a measure of formal judici- 
alisation. While flagrant cases of injustice, including corruption 
or bias, must always be firmly dealt with by the courts, the 
tendency in their Lordships’ opinion in matters of domestic 
disputes should be to leave these to be settled by the agreed 
methods without requiring the formalities of judicial processes 
to be introduced.” 


An inference to be drawn from this passage is that save in 
exceptional—and serious—cases the courts should not intervene in 
domestic disputes. 

In reality it is not only in “flagrant cases of injustice” that the 
courts will intervene. The facts of Lee v. Showmen’s Guild of Great 
Britain’ (discussed below) show that the courts will find technical 
grounds for intervention. Lee is the case of which Lord Denning has 
said, “We brought domestic tribunals under the control of the 
Courts.”® Generally, then, the courts have ensured that there will be 
no Alsatia in England. It is suggested that with one exception there 
are no truly “domestic” jurisdictions in England.’ That exception is 
the Bar, which stands apart from all other professions and societies 
in being conspicuously exempt from statutory or common law 
regulation: it zs an Alsatia. 

Today there are a wide range of domestic tribunals whose disci- 
plinary and other functions are derived from statute. Virtually all 
the professions are so regulated. For instance, disciplinary matters 
within the medical profession are subject to the provisions of the 
Medical Act 1983, which additionally provides for a right of appeal 
` on a question of law to the Judicial Committee of the Privy Council." 
The solicitors’ profession is regulated by the Solicitors Act 1974, 
with a Disciplinary Tribunal established under sections 46 to 49 of 
that Act. Appeals from the Tribunal lie to the Master of the Rolls” 
or to the High Court. Few would question statutory regulation of 
professions which play so important a role in society. But the reality 
is that such bodies are statutory tribunals exercising public functions: 
they are hardly “domestic.” 

Where there is no statutory appeal from these tribunals judicial 
review by way of R.S.C. Ord. 53—the public law remedy—should 
be available, since they fall within Atkin L.J.’s class of bodies of 
persons “having legal authority to determine questions affecting the 
rights of subjects.”*” The view taken in de Smith’s Judicial Review of 
Administrative Action, is that “a body invested by statute with 





6 Calvin v. Carr [1979] 2 W.L.R. 755, 766H, per Lord Wilberforce. 

7 [1952] 2 Q.B. 329. 

8€ The Discipline of Law (1979), p.152. 

9 Parliament is of course the archetypal domestic tribunal, but it is sui generis as the 
supreme tribunal. 

0 5.40; see also the Architects (Registration) Act 1931, Nurses, Midwives and Health 
Visitors Act 1979, and the Veterinary Surgeons Act 1966. 

1 5 .49(1)(a). 

2 5.49(1)(b). 

13 R, v. Electricity Commissioners, ex parte London Electricity Joint Committee Co. 
(1920) Ltd. [1924] 1 K.B. 171, 205. 
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jurisdiction over persons who have entered into contractual relation- 
ships with it may be subject to certiorari and prohibition, although 
the occasion for the exercise of its jurisdiction does not arise until 
the contractual relationship is formed.”’* There is however an 
exception: where an employee of a public authority wishes to 
challenge the decision of a domestic tribunal in the context of the 
contract of employment, Order 53 is not available, because it is 
“confined to reviewing activities of a public nature as opposed to 
those of a purely private or domestic character.”’° The contract of 
employment raises issues of a private or domestic nature. 

In relation to “private non-statutory”’® tribunals—the domestic 
tribunals of voluntary societies such as clubs, political parties and 
trade unions—the reality is that no matter what these tribunals are 
called the courts are no respecters of nomenclature. They have 
intervened in the domestic disputes of social clubs? (even to the 
extent of granting injunctive relief to reinstate an expelled member 
to membership of a purely social club)"*: they have become arbiters 
of the rules of political parties’’; and they have adopted an appellate 
function in reviewing the decisions of the domestic tribunals of trade 
unions.” 

One of the clearest examples of judicial intervention in the 
domestic affairs of a society is to be seen in Lee v. Showmen’s Guild 
of Great Britain.” Lee and one Shaw were members of the guild, an 
association of travelling showmen registered under the (then) Trade 
Union Acts. The guild had allocated to Shaw a site on a fairground 
in Bradford. Both Lee and Shaw then applied to the Bradford 
Corporation for a site on the fairground. The corporatión allotted 
the best site to Lee who, despite the guild’s ruling, insisted on taking 
it. Shaw complained to the guild and in the subsequent disciplinary 
hearing before the guild’s domestic tribunal, Lee was found to have 
contravened the rules prohibiting “unfair competition” between 
members. In accordance with the rules Lee was fined and subse- 
quently expelled for nonpayment of the fine. He applied for a 
declaration and injunction, both of which Ormerod J. granted. The 
guild appealed. 

Lee is a particularly good illustration of the courts’ willingness to 
intervene on technical grounds. This was not a case of flagrant 
injustice. Denning L.J. allowed that it may have been “very repre- 


14 4th ed. (1980), Evans, p.385. 

5 R. v. BBC, ex parte Lavelle [1983] 1 W.L.R. 23, 31B-c, per Woolf J. 

16 Halsbury’s Laws of England (4th ed.), Vol. 1, para. 47. 

7 Innes v. Wylie (1844) 1 Car. & K. 257 (Caledonian Society); Fisher v. Keane (1878) 11 
Ch.D. 353 (Army and Navy Club). 

18 Fisher v. Keane, supra. 

2 John v. Rees [1970] Ch. 345 (Pembrokeshire Constituency Labour Party); and cf. 
Lewis v. Heffer [1978] 1 W.L.R. 1061. 

2 The authorities are too numerous to mention, but see Osborne v. A.S.R.S. [1911] 1 
Ch. 540; Lee v. Showmen’s Guild of Great Britain [1952] 2 Q.B. 329; Edwards v. SOGAT 
1970) 3 All E.R. 689; Radford v. NATSOPA [1972] I.C.R. 484; Easterman v. NALGO 
1974] I.C.R. 625; Porter v. N.U.J. [1980] I.R.L.R. 404. 

2! [1952] 2 Q.B. 329. 
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hensible” of Lee to have disregarded the guild’s allocation; that he 
should have allowed Shaw to have the site.” The domestic tribunal 
had gone wrong in deciding that Lee had been guilty of “unfair 
competition.” In addition the usual grounds of intervention, viz., 
breach of natural justice, or bad faith, did not arise. If it were to 
intervene the court would have to find other grounds. 
Somervell L.J., relying principally on the case of Allinson v. 
G.C.M.E.” formulated a “no evidence” test as follows: 
“If a committee have held that A is established when there was 
no evidence on which they could so find, I think that the court 
should interfere although they, the committee, may. have hon- 
estly misconstrued the provisions under which they were pur- 
porting to act.” 


Applying this test, Somervell L.J. dismissed the guild’s appeal. 
Though not a novel ground of intervention,” this “no evidence” 
principle was consolidated in Lee. The principle resembles that - 
applied to statutory and public powers, seen in the Tameside case.”° 
Indeed, Wade refers to Allinson and Lee under the public law “no 
evidence” grounds of review.” The inference is clear: if the courts 
are applying principles of review common to both non-statutory and 
statutory bodies then non-statutory domestic tribunals are hardly 
“domestic.” 

Romer L.J. based his judgment dismissing the guild’s appeal on 
the grounds that the construction of the union rule-book was a 
matter for the courts, for they are “the only tribunals which, by 
training and experience and assisted by properly qualified advocates, 
are fitted for the task.”” 

It is Denning L.J.’s judgment which establishes the broadest basis 
of intervention. The courts would not be slow to supervise the 
domestic jurisdictions of trades or professions: 


“They wield powers as great as, if not greater than, any 
exercised by the courts of law. They can deprive a man of his 
livelihood. . . . They are usually empowered to do this for any 
breach of their rules, which, be it stated, are rules which they 
impose and which he has no real opportunity of accepting or- 
rejecting. In theory their powers are based on contract. The 
man is supposed to have contracted to give them these great 
powers; but in practice he has no choice in the matter. If he is 
to engage in the trade he has to submit to the rules promulgated 
by the committee. Is such a tribunal to be treated by these 
courts on the same footing as a social club? I say no. A man’s 
right to work is just as important to him as, if not more 


2 At p.347. 

2 Hass 1 Q.B. 750. 

74 11952] 2 Q.B. 340. 

* See Osgood v. Nelson (1872) L.R. 5 H.L. 636, 646-654; and for.a variant of this 
principle, see Esterman v. NALGO [1974] I.C.R. 625, 632, per Templeman J. 

* [1977] A.C. 1014. 

71 Administrative Law (5th ed.), pp.287, 289; although Wade distinguishes Lee on the 
basis that the jurisdiction in that case was contractual: p.289, n.22. 

* [1952] 2 Q.B. 329, 354. 
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important than, his rights of property. These courts intervene 
every day to protect rights of property. They must also intervene 
to protect the right to work.”” 


Intervention to protect the means of livelihood is not a novelty. The 
common law has long protected it and the judgments of Somervell’! 
and Romer L.JJ.” in Lee itself reflect this. But the “right to work” 
is Lord Denning’s creation. The Vice-Chancellor noted recently that 
there is no “right” in the legal sense, to work.” It is suggested 
however that the “right to work” has become a right, if not in the 
strict Hohfeldian sense, then at least sufficiently correlative to have 
moved leading judgments in the Court of Appeal in Nagle v. 
Feilden** and in Edwards v. SOGAT.” To that extent private non- 
statutory tribunals controlling trades or professions may have a duty 
to recognise it. Where “a man’s right to work” is concerned the 
jurisdiction affecting it is apparently no longer “domestic.” 

Having shown that the court could intervene to protect the “right 
to work,” Denning L.J. had to deal with a contract of membership 
which appeared to grant the domestic tribunal power to expel for 
breach of the guild’s rules. But the courts could not “permit a 
domestic tribunal to deprive a member of his livelihood or to injure 
him in it, unless the contract, on its true construction, gives the 
tribunal power to do so.”*° The “true construction” of this contract 
was for the courts. The parties could not agree to oust the courts 
from their supervisory jurisdiction.*” The domestic tribunal may be 
the “final arbiter”?! of fact; it may be an arbiter of questions of law; 
but the final arbiter of the law is the court. Ultimately the true 
construction of the contract is a question of law. The domestic 
tribunal may construe the rules of the contract of membership and 
apply those rules to the facts. It may be supposed that the application 
of the rules to the facts would have been a matter solely for the 
domestic tribunal; that only the construction of the rules was to be 
supervised by the courts. So confused is the rule-construing and 
rule-applying process that a sort of commixture results. 

“When that happens, the question whether the committee has 
acted within its jurisdiction depends . . . on whether the facts 


adduced before them were reasonably capable of being held to 
be a breach of the rules.” ° 


Only the courts may decide that. This looks remarkably like sup- 
planting the decision of the committee with the finding of the court 


7 [1952] 2 Q.B. 329, 343. 

% See, for example, The Case of the Tailors of Ipswich (1614) 11 Co.Rep. 53a. 
3 [1952] 2 Q.B. 329, 341. 

32 Ibid. at p.347. 

33. McInnes v. Onslow Fane [1978] 3 All E.R. 211, 218. 

4 [1966] 2 Q.B. 633, 646. 

35 [1970] 3 All E.R. 689, 695-696. 

% [1952] 2 Q.B. 329, 344. 

3 Ibid. at p.342. 

3 Ibid 


id. 
% Ibid. at p.345. 
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and does not always produce a happy result where the tribunal has 
the advantages of hearing the evidence at first hand and a working 
knowledge of the everyday background to the dispute, whereas the 
court generally has neither. In the result the true construction of the 
contract led to the conclusion that the domestic tribunal had erred 
in law, and the guild’s appeal was dismissed. That statutory domestic 
jurisdictions are hardly “domestic” seems clear enough. With Lee 
private non-statutory jurisdictions have become as appealable or 
reviewable as any statutory jurisdiction. The corollary is that with 
one exception there appears to be no truly “domestic” jurisdiction 
in England. 

The domestic jurisdiction of the Bar has emerged as the only 
really “domestic” jurisdiction in England. So striking is the compar- 
ison with the domestic arrangements of all other professions and 
voluntary societies that the Bar deserves particular consideration. 
Indeed, the comparison becomes irresistible when it is observed that 
the legal profession is so curiously dichotomous. The solicitors’ 
profession, as we have seen, is regulated by statute, yet no modern 
Act of Parliament regulates the Bar. Even the common law which 
guards jealously the rights of the subject before all other domestic 
tribunals, does not apply. This conspicuous privilege of the Bar 
amongst all voluntary societies and the professions—even within the 
legal professions—offers sufficient justification for a closer examina- 
tion of how the domestic jurisdiction of the Bar developed. Further, 
it raises the question: ought the Bar to be so privileged? This 
question in turn raises two issues: the appearance of breach of the 
rule nemo judex in sua causa in so “domestic” a jurisdiction; and the 
appearance of privilege in a profession, which like all others, has to 
perform important public duties. 

It has been shown that where there is no statutory regulation, 
societies which seek to regulate the domus are subject to the common 
law, as Lee demonstrates. No attempt to oust the supervisory 
jurisdiction of the courts is successful. Yet no court will interfere in 
the domestic arrangements of the Inns of Court and the Bar. 

This arrangement is two-tier: the Inns of Court and the Discipli- 
nary Tribunal of Senate make decisions at first instance and the 
judges sitting as visitors review decisions on appeal. Eminently 
qualified though they may be, the judges convened as visitors to the 
Inns of Court or to Senate are not a court of law. In Re S (A 
Barrister) Paull J. said: : 

“The visitors are not sitting as a court of law. The Lord 
Chancellor and all Her Majesty’s puisne judges are visitors to 
the Inns of Court and we have been asked by the Lord 
Chancellor to sit on their behalf. The term ‘visitors’ is not an 
easy term precisely to define when considering the powers of 
the judges in relation to the Inns of Court. But that the judges 
have a jurisdiction which is not that exercised by them when 
sitting as judges in a court of law is undoubted.” 





4 [1970] 1 Q.B. 160, 166. 
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Furthermore an appeal to the visitors is a final appeal; although it 
should be noted’ that other visitors—if they are not Royal 
Visitors—are reviewable by the ordinary courts. Prohibition will go 
to a visitor when he acts without, or in excess of, jurisdiction,“ or 
when by visiting himself, he fails to observe the rule nemo judex in 
sua causa.** The whole domestic arrangement of the Bar is beyond 
the reach of the ordinary courts. Perhaps it is worth seeing how this 
arrangement has developed. 

The orthodox view of the profession in the fourteenth century is 
that all grades of practitioner, from Bencher to student, were 
subordinate to the judges and serjeants-at-law.*? Holdsworth writes: 

“Though the Inns were independent societies, they had prob- 
ably . . . gained their powers by the goodwill of the judges; and 
they still remained liable to obey the reasonable orders issued 
by the judges who exercised in later days, and probably from 
the earliest period, a sort of visitatorial jurisdiction.” 


Professor Simpson has questioned this view of the visitatorial 
jurisdiction: the judges had themselves usurped this power in the 
later Tudor period. Whichever view prevails, the picture is that of 
a profession left to control admissions to and discipline within the 
domus. 

The earliest reported case reflecting this domestic arrangement is 
Booreman’s Case.*° Booreman was a barrister of one of the Temples 
who was expelled from his Inn for non-payment of his commons 
fees, and evicted from his chambers. In the King’s Bench he brought 
an action for restitution against the benchers of his Inn, 

“but it was denied by the Court, because there is none in the 
Inns of Court to whom the writ can be directed, because it is no 
body corporate, but only a voluntary society, and submission to 
government... .” [The judges] “were angry with him for it, 
that he had waived the ancient and usual way of redress for any 
grievance in the Inns of Court, which was by appealing to the 
Judges, and would have him do so now.””” 


Parenthetically, it may be observed that while the courts declined 
jurisdiction absolutely at the instance of aggrieved members, they 
were prepared to do as much as they could, though declining 
jurisdiction, for the benchers. In The Case of -Clement’s Inn some 
students had taken possession of a set of chambers by force. We 
read: 


41 R. v. Bishop of Chester Moots 1 W.BI. 23. 
“2 R. v. Bishop of Chester (1791) 2 Str. 797. 

A History of English Law, Vol. II, pp.484 et seq. 

“ At pp.508-509. 

> te C.L.J. 241. 

“6 (1641) March 177 pl. 235. 

4“ In Hart’s Case (1780) 1 Dougl. 353, 355, Lord Mansfield C.J. disapproved of the first 
reason given in Booreman’s Case, viz., that there was no one to whom the writ could be 
directed; but he followed the second reason given, as did the courts in Savage’s Case (Black 
Books, pikes Inn iii, 4); Manisty v. Kenealy (1876) W.N. 216; Re S. (A Pate) gral 
1 Q.B. 160. 

*8 (1661) 1 Keble 135. 
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“The master and the society moved for restitution to a chamber 
upon a forcible entry, which was granted, but the Court would 
not meddle with the case, but ordered the young men to submit, 
and appeal to their Inn of Court, and thence to the Chief 
Justice, thence to the Lord Chancellor, and they allowed a 
society may seize a chamber for non residence or want of 
commons of any man, and would have laid one or two of the 
assistants by the heels till restitution and conformity, but would 
not determine the right of any chamber there; but unless 
er aa were delivered this day, they ordered a tipstaff to do 
it. 


The locus classicus concerning the domestic jurisdiction of the Bar 
is the judgment of Lord Mansfield C.J. in The King v. The Benchers 
of Gray’s Inn, on the Prosecution of Wm Hart. Hart was a discharged 
bankrupt under the Insolvent Debtor’s Act. Apart from that, he had 
complied with all the usual requirements for call to the Bar. The 
benchers refused to call him, and Hart applied for mandamus to 
direct them to do so. His counsel argued that l 


“It would be highly inconvenient to permit such a body as the 
Benchers of an Inn of Court to exercise a jurisdiction in such 
matters, uncontrolable by a Court of Law, and that in the 
present instance, there had been manifest injustice in permitting 
the prosecutor to lose time, and put himself to expence in order 
to qualify himself for the Bar, if he was thought to be a person 
incapable of being called.”® 


But the argument was to no avail, for Lord Mansfield refused leave 
to apply for the remedy and directed Hart to appeal to the judges. 
In the course of his judgment, Lord Mansfield said: 


“The original institution of the Inns of Court no where precisely 
appears, but it is certain that they are not corporations, and 
have no constitution by charters from the Crown. They are 
voluntary societies which for ages have submitted to government 
analogous to that of other seminaries of learning. But all the 
power they have concerning admission to the Bar is delegated 
to them from the Judges, and, in every instance, their conduct 
is subject to their control as visitors. . . . From the first traces 
of their existence to this day, no example can be found of an 
interposition by the Courts of Westminster Hall proceeding 
according to the general law of the land; but the Judges have 
acted as in a domestic forum.” 


Thus far we have seen the development of the disciplinary jurisdic- 
tion of the Inns of Court in relation to admitted members of these 
societies. It should be remembered that since the Inns of Court 


See also Cunningham v. Wegg (1787) 2 Bro.C.C. 241, and Earl of Rosslyn v. Jodrell 
ET 4 Camp. 303, but cf. Rakestraw v. Brewer (1728) 2 P.Wms. 510. 

% (1780) 1 Dougl. 353, 354. 

5! At pp.354-355: followed in R. v. The Benchers of Lincoln’s Inn (1825) 4 B. & C. 855; 
Neate v. Denman (1874) L.R. 18 Eq. 127; Manisty v. Kenealy, supra; Lincoln v. Daniels 
[1962] 1 Q.B. 237; Re S. (A Barrister) supra. Two hundred years on Hart’s Case is still 
good law. ` 
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had—and still have—the power to call to the Bar, it is a prerequisite 
that intending barristers join an Inn of Court. 

In about 1825, a Mr. T. J. Wooller applied to join Lincoln’s Inn. 
His application was rejected by the benchers, whereupon Wooller 
petitioned them to be heard in his own behalf. To this there was no 
response. Wooller then petitioned the 12 judges as visitors, but he 
was informed by the clerk to the Lord Chief Justice of the King’s 
Bench that the judges had no power to intervene. A second time 
Wooller petitioned the bench of Lincoln’s Inn. A second time his 
petition was rejected. No one could accuse Mr. Wooler of pusillan- 
imity: he then applied for a writ of mandamus to compel the 
benchers of Lincoln’s Inn to admit him to membership. When asked 
by Lord Chief Justice Abbott to provide authority for the proposition 
that the court had jurisdiction to entertain his application, Mr. 
Wooller could find none, but referred to “the right of every individual 
to be permitted to practise as a barrister.”°* Since he could only do 
so by joining an Inn of Court, and since there was no other means 
of redress, the court ought to have jurisdiction to grant mandamus. 
Formidable though it was, this argument did not impress the court. 
In refusing the application, Lord Chief Justice Abbott held that 
there was no power in the court to compel the benchers of an Inn 
of Court to admit an applicant or to state reasons for the rejection.” 
The benchers could indeed admit or reject at will, even, in the 
words of Bayley J., “if they act capriciously upon the subject.”” 
The judges as visitors had jurisdiction over “actually admitted 
members” not over non-members. No one in general had a right 
to membership of an Inn of Court. The picture is of a domestic 
jurisdiction unrivalled in its “domesticity.” But it was soon to be 
threatened. 

In about 1820, Daniel Whittle Harvey, a member of the Inner 
Temple, applied to be called to the Bar. The benchers refused to 
call him, on the grounds that, on account of two previous trials in 
which he had been involved, Harvey’s integrity was questionable. 
(The reports of the trials were later found to have been inaccurate, 
and Harvey’s integrity was absolutely vindicated.) In 1821, Harvey, 
represented by Brougham and Denman, appealed to the judges as 
visitors. His petition was dismissed. Where Mr. Wooller apparently 
abandoned his cause, Harvey fought his case to the end. With 
influential friends in Parliament to help, Harvey agitated successfully 
for the appointment of a Select Committee “to inquire into all the 
circumstances attending the rejection of the Claim by Daniel Whittle 
Harvey to be called to the Bar’—the Select Committee on the Inns 
of Court, which reported in 1834.7 One consequence of that Report 





52 R. v. The Benchers of Lincoln’s Inn (1825) 4 B. & C. 855, 857. 

3 Bayley, Holroyd, and Littledale JJ. concurring in this judgment. 

4 (1825) 4 B. & C. at pp.858-859. 

5 At p.860. 

% At pp.858-859, per Lord Abbott C.J. 

5 18 Parlt. Papers 1834, p.503 (First Report) and 555 (Second Report). 
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was that Harvey’s name was cleared absolutely; another was the 
Sixth Report of H.M. Commissioners on Practice and Proceedings of 
the Superior Courts of Common Law, delivered to Brougham—now 
on the woolsack—in the same year. One of the Commissioners’ 
findings was that 


“, .. the ordinary immunities of a voluntary society ought not 
to be allowed to any body of persons claiming to be in the 
medium of admission into one of the learned professions. If the 
Body is to enjoy this privilege, it is no longer a private 
association, but one in which the public has a deep interest, and 
the proceedings of which, if not adapted to the purposes of 
general utility, ought to be made so by the interposition of 
Law.” 


That “interposition of Law” was to take the form of an Act of 
Parliament or an Order in Council to provide for a right of appeal 
to the judges in the event of the rejection of an application for 
admission to any of the Inns of Court. In addition, if an application 
for call to the Bar were refused, the applicant would have an 
opportunity “ by way of positive regulation” to defend himself before 
the benchers.? Finally, general rules made by the benchers in 
relation to admissions or call to the Bar would have no effect until 
approved by the judges. 

Although these proposals may not appear to have been sufficiently 
radical to have compromised the independence of the profession, 
the Bar had known nothing of positive regulation of this kind, and 
the very existence of such regulation would have been inimical. 
Faced with at least the possibility of intervention, the Bar responded 
some three years later, when committees appointed by the four Inns 
of Court agreed 


“that for the future the Judges be requested to entertain the 
Application of any Gentleman who shall be refused Admission 
into any Inn of Court, the Inns of Court being willing to be 
bound by the decision of the judges, on such application.”™ 


The case of R. v. Benchers of Lincoln’s Inn (Wooller’s case), though 
still good law, is no longer applicable to the question whether a 
rejected applicant for admission to an Inn has a right of appeal to 
the judges. This was the last case of any substance, for, despite 
changes in the structure of the government of the Bar, the law has 
remained largely unchanged. 

In 1966, when the Senate of the Inns of Court was created, the 
disciplinary structure of the profession changed. The Inns of Court 
would retain their disciplinary powers in internal matters, but their 
disciplinary powers in respect of professional conduct were trans- 


58 26 Parlt. Papers 1834, p.8: the findings of the Commissioners can hardly be coinciden- 
tal, given that they were investigating the very area covered by the Select Committee on 
the Inns of Court, and that they reported so soon after the Select Committee. 

5° Ibid. at p.9. 

© Lincoln’s Inn, Black Books, p.61, in the original Black Books for 1837. 
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ferred to the Senate. The Benches of each of the Inns would, 
however, put into effect the decisions of the Senate Disciplinary 
Committee. The visitatorial jurisdiction remained unchanged. This 
new domestic arrangement was challenged in 1969, in Re S. (A 
Barrister). Before the visitors, the petitioner argued that the delega- 
tion of their disciplinary powers by the Inns of Court to the Senate 
was unlawful. The visitors dismissed this claim, holding that “it was 
within the power of the judges and the benchers acting together to 
alter the machinery by which a barrister may be disciplined. ”®! 

In 1974 there were further changes when the Senate of the Inns 
of Court was merged with the General Council of the Bar to become 
the Senate of the Inns of Court and'the Bar. Even while the General 
Council was independent of Senate, its Complaints Committee had 
investigated charges against barristers and prosecuted them before 
the Disciplinary Committee of Senate. Since 1974, the Bar Council’s 
Professional Conduct Committee has investigated, preferred and 
prosecuted charges of professional misconduct before the Discipli- 
nary Tribunal of Senate. In theory the Bar Council exercises its 
functions independently of the Senate. It is suggested below that the 
separation of powers may not be quite so complete. At this stage it 
is perhaps worth noting that the Professional Conduct Committee 
consists almost entirely of members of the Senate: the Chairman is 
the vice-chairman of the Senate, and there are 14 barristers who are 
members of the Senate. There is, however, provision for the co- 
option of one or more lay representatives.°* 

A Disciplinary Tribunal consists of five members, viz., as Chair- 
man, a judge, three practising barristers” and a Lay Representative. 
The judge and barrister-members will in most cases be members of 
the Senate.” In the event of the Disciplinary Tribunal’s finding a 
charge of professional misconduct proved, the disciplinary action 
which may be recommended is carried out by the barrister’s Inn of 
Court. The domestic jurisdiction remains beyond the reach of any 
court of law: to that extent the law has remained unchanged. 

To complain that the domestic jurisdiction of the Bar is beyond 
the control of the ordinary courts of law, when a panel of High 
Court judges called “the visitors” and not “a court of law” supervises 
it, may appear to be carping. There is, it is suggested, cause to’ 
complain. The profession makes the rules, investigates breaches of 
the rules, prefers charges in respect of those breaches, hears the 
charges, and, if proved, may recommend sentences for those 
breaches. An appeal is heard by judges, who, having spent a 


4 [1970] 1 Q.B. 160, 176. 

éa Senate Regulations 31(2)A 

€ But see Senate Reg. 20(b)(3), which provides that if the barrister charged is a non- 
practising barrister, one of the barristers nominated may be non-practising. 

&a Senate Reg. 20(b) and (c) provides that the Chairman and barrister—members should 
be members of the Senate, as should the spare members nominated by the President. 20(d) 
provides that if the President deems it expedient, he may appoint a Chairman, members 
and spare members who are not members of the Senate. It would seem that this power of 
appointment of non-members of the Senate is saved for exceptional circumstances. 
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substantial part of their working lives in the profession, are recruited 
from it. On their appointment the judges do not, as did the serjeants, 
leave their Inns of Court, thereby distancing themselves from the 
profession: ‘they remain in their Inns of Court as Benchers. The 
effect is that of a homogeneous legislator, investigator, prosecutor, 
judge, jury, and final appeal court. Though there may be no danger 
‘of actual bias in the disciplinary function of Senate and the visitors, 
there is at least the appearance of bias in so “domestic” a jurisdiction. 
This was the submission of counsel before the visitors to the Inner 
Temple, in' Re S (A Barrister); although counsel there raised the 
nemo judex in sua causa rule in relation to the Disciplinary Tribunal 
and not, as here, in relation to the entire domestic jurisdiction. 
Counsel’s challenge was based on two grounds. One was that 
“a tribunal the majority: of the members of which are practising 
barristers is incapable of considering fairly a charge of miscon- 
duct brought against a fellow barrister.” 


This argument was dismissed by the visitors as “wholly miscon- 
ceived.” There was nothing to suggest that members of the govern- 
ment of a profession are incapable of trying impartially charges 
against fellow members of the profession. On the contrary, members 
of a profession are through experience of the problems encountered 
in disciplinary matters, the most competent judges of their fellows. 
The other argument was that 
“a tribunal the majority of the members of which are members 
of the Senate, which in turn includes as a subordinate part a 
-body, the Bar Council, a committee of which is charged with 
the duty of investigating and preferring the char rges heard by 
the tribunal, is not one which would be regarded by ordinary 
and informed members of the public as free from every e 
of bias or prejudice and that accordingly its findings should not 
be allowed: to stand.” 


This submission, too, was dismissed by the visitors. Acknowledging 
the principle that one who accuses cannot also be judge, the visitors 
referred to Leeson v. G.C.M.E., in which Bowen L.J. said: “But it 
must be in all cases a question of substance and of fact whether one 
of the judges has in truth also been an accuser.” This is a test of 
actual bias, and the majority in Leeson (Bowen and Cotton L.JJ.) 
held that the members concerned did not have sufficient interest to 
be disqualified from acting as judges. But Fry L.J. adopted a more 
rigorous test: 
' “I think that it is a matter of publ policy that, so far as 
Ce judicial proceedings shall not only be free from actual 
ias or prejudice of the judges, but that they shall be free from 
the suspicion of bias or prejudice: and I do not think that 
subscribers to associations for the purpose of carrying on pros- 


© [1981] 2 All E.R. 952, 957. 
“ At pp.955-956. 
s (1889) 43 Ch.D. 366, 384-385. 
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ecutions can be said to be free from suspicion of bias or 
prejudice in the case of prosecutions instituted by the associ- 
ations to which they subscribe.” 


The question of which test is to apply—actual bias or a suspicion of 

bias—has long been a problem for the courts. In Leeson the test of 

actual bias was applied; although, some five years later, in Allinson 

v. G.C.M.E., the Court of Appeal expressed a preference for the 

dissenting judgment of Fry L.J. in Leeson. Lord Esher M.R. said: 
“The question is not, whether in fact he-was or was not biased. 
The court cannot inquire into that. . . . In the administration of 
justice, whether by a recognised legal court or by persons who, 
although not a legal public court, are acting in a similar capacity, 
public policy requires that, in order that there should be no 
doubt about the purity of the administration, any person who 
is to take part in it should not be in such a position that he 
might be suspected of being biased.”©’ 


It is quite clear from this passage that Lord Esher was applying this 
test to the proceedings of domestic tribunals: the purity of their 
administration has to be beyond suspicion. This approach was taken 
by the Court of Appeal in Metropolitan Properties Co. (F.G.C.) Ltd. 
v. Lannon.® Both Allinson and Lannon were followed by the 
Divisional Court in the’ recent case of R. v. Liverpool Justices, ex 
parte Topping.© l 

Some might dismiss as inconceivable the idea that a body of judges 
and barristers could be suspected of bias—there could never be a 
real likelihood of bias. But the domestic arrangements of the Bar 
are not to be judged by those sufficiently well-acquainted with judges 
and lawyers to hold this view. In Hannam v. Bradford Corporation,” 
Cross L.J. said that “the question is not whether the tribunal will in 
fact be biased, but whether a reasonable man with no inside 
knowledge of the characters of those making up the tribunal might 
well think that it might be biased.” (This view was followed by the 
Divisional Court in Topping.) A reasonable man without that “inside 
knowledge” may be inclined to the view that there may well be bias 
in the Bar’s domestic arrangements. 

While declining to follow Fry L.J.’s test, the visitors were of the 
view that the domestic arrangements of the Bar satisfied this stricter 
test, because Senate Regulations ensured the autonomy of the Bar 
Council, and hence the Professional Conduct Committee. There is 
a complete separation of powers in Bar Council and Senate; in 
Professional Conduct Committee and Disciplinary Tribunal. They 
cited Senate Regulation 20(e), which reads: 

“A barrister who was a member of the Professional Conduct 
Committee at any time when the matters to which the charge 


6 At p.390. 

67 [1894] 1 Q.B. 750, 758-759. 
11969] 1 Q.B. 577. 
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relates were being considered by that Committee shall not be 
eligible to serve on the Disciplinary Tribunal which hears and 
determines the charge.” 


There could be no suspicion of bias in this domestic jurisdiction. 
Indeed, the visitors referred to Senate Bye-Law 11(b), which 

provides that 
“The proceedings of the Tribunal shall be governed by the rules 
of natural justice, subject to which the Chairman may give all 
such directions with regard. to the conduct of and procedure at 
the Hearing and with regard to the admission of evidence 
thereat as he considers appropriate for securing that the barrister 
charged has a proper opportunity of answering the charge.” 


It would seem that the object of the Chairman’s directions is to 
secure observance of the audi alteram partem rule. Whether the rule 
against bias is to be observed is unclear, although there is a reference 
to the “rules of natural justice.” Where, however, there is an 
allegation of bias in the very structure of the domestic jurisdiction 
it may be thought that Bye-Law 11(b) can do nothing but beg the 
question. 

Separation of powers there may be—but amongst the barristers 
who are members of Senate are the Bar Representatives on the Bar 
Council and its various committees, including the Professional Con- 
duct Committee. Accusers and judges may be drawn from the same 
pool of barristers: that is why there is a Regulation 20(e). The 
existence of this common pool of serving members is of itself 
sufficient to raise the suspicion of bias or prejudice. Further, Fry 
L.J. did not restrict his observations to the possibility of the accuser 
and judge being one and the same entity: that would have been an 
obvious disqualification in Fry L.J.’s terms. He referred more 
broadly to “subscribers to associations” who prefer charges and try 
them. If one reads “association” as referring to the whole Senate of 
the Inns of Court and the Bar there is “a suspicion of bias or 
prejudice” in the membership of the Disciplinary Tribunal, for as an 
entity Senate may be both accuser and judge. If the “associations” 
are taken to refer to the Disciplinary Tribunal and the Professional 
Conduct Committee separately, there is a suspicion of bias in the 
Disciplinary Tribunal because the Bar Representatives may be the 
same for both: they are in both cases the “subscribers.” In either 
event it can be said that there is a suspicion of bias in the disciplinary 

proceedings. 
~  Whether'or not there is actual bias (and there is no suggestion 
that there is) or a suspicion of bias, it is an important consideration 
of public policy that not only the disciplinary proceedings, but the 
entire domestic jurisdiction of an institutional professional carrying 
out public functions be free from the appearance of bias—particularly 
where that profession is itself concerned with the impartial admin- 
istration of justice. In the words of Lord Hewart C.J., “justice 
' should not only be done, but should manifestly and undoubtedly be 
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seen to be done.”” The ordinary courts of law should be seen to 
supervise the domestic jurisdiction of the Bar. That the judges are 
called “a court of law” is material, because then the public will see 
that a profession which plays so important a part in the administra- 
tion of justice is prepared to subject its affairs to public scrutiny in 
the ordinary courts of law. There will always be a suspicion or at 
least the appearance of bias in a domestic jurisdiction in which 
legislator, investigator, prosecutor, judge, jury, and court of appeal 
are homogeneous, and the suspicion is fed where the disciplinary 
proceedings and the appeal are normally heard in private.” Even if 
publicity is not a factor it ill suits a profession such as the: Bar to 
appear to be flouting the principle nemo judex in sua causa. 

It would appear that the relationship between barristers and their 
Inns of Court is contractual. In Abbott v. Sullivan, Denning L.J. 
said: 

“Outside the regular courts of this country no set of men can sit 
in judgment of their fellows except so far as Parliament author- 
izes it or the parties agree to it. Sometimes the jurisdiction of 
a domestic tribunal is contained in a written set of rules to which 
the parties subscribe as in the case of the Jockey Club. In other 
cases it is contained in no written code, but in the custom and 
practice of a profession as in the case of the Inns of Court, in 
which case the consent is not express but is to be inferred from 
the very fact of joining the profession. . . .”” 


That Senate is now the central governing .body of the profession 
does not alter the contractual nature of the relationship, except that 
the Inns of Court have delegated their powers in respect of profes- 
sional conduct to Senate. On call to the Bar (or perhaps at an earlier 
stage) members of the Inns of Court agree to be bound by the rules 
of the profession promulgated by Senate and to submit to the 
disciplinary powers now vested in Senate. 

In all other contracts, agreements to oust the jurisdiction of the 
courts are contrary to public policy and are to that extent void. -Yet 
in this contract the courts themselves have upheld an agreement 
ousting their jurisdiction. In all other contracts, the rules of voluntary 
societies like political parties, trade unions, trade associations and 
the Jockey Club are subject to review by the courts. Yet in this 
contract, the barrister is bound by rules no less than in any other 
contract of membership: to use the language of Denning L.J. in Lee, 
he “has no real opportunity of accepting or rejecting” the rules. If 
a barrister “is to engage in his trade he has to submit to the rules 
promulgated by” Senate. But the courts do not intervene to protect 
the barrister’s “right to work”; nor do they strike down these rules 

1 R. v. Sussex Justices, ex p. McCarthy [1924] 1 K.B. 256. 


7 Senate Bye-laws 11(c); Hearings before the Visitors Rules, 1980, 9(4). 
n [1952] 1 K.B. 189, 198. 
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as they have so frequently done in the trade union cases,” though 
it appears that the judges have a residual power to invalidate rules 
of professional conduct which are contrary to public policy or likely 
to undermine the proper administration of justice.” 

There is nothing sacrosanct about the domestic jurisdiction of the 
Bar that would prevent the courts from supervising it. There are, 
after all, the rare instances of intervention by the courts: to restore 
possession of a set of chambers occupied by force”; to allow the 
benchers of Gray’s Inn to redeem a mortgage (at the instance of the 
benchers themselves),’’ and in an action of debt upon a bond given 
to Lincoln’s Inn on call to the Bar.” The courts, if they are so 
minded, can intervene. 

That this domestic jurisdiction is beyond the reach of the ordinary 
courts of law suggests that the Bar is a nonpareil; amongst the 
professions, it alone enjoys this conspicuous privilege. Sellers L.J. 
has observed that the disciplinary powers of the Inns of Court 

“are not solely or primarily exercised for the good government 
and well-being of the Inns themselves, as is the case with private 
clubs or institutions, whose powers of control are derived from 
the consent of the members, but are enforced for the benefit of 
the public by these ancient legal Societies in order to retain the 
trustworthiness and complete integrity of counsel in the per- 
formance of their duties in the administration of the law in all 
its many phases.”” 


The public interest would be better served were the Bar seen to be 
subject, as are all other professions, to the jurisdiction of the 
ordinary courts. If the judges were to supervise the domestic 
jurisdiction of the Bar as a court of law, it is unlikely that they would 
be as willing to intervene in the affairs of the profession as they have 
shown themselves to be in relation to other voluntary societies. But 
a profession which appears to be exempt from statutory and common 
law regulation can inspire little public confidence. 

Above all, it is unbecoming in a profession which plays so central 
a part in the administration of justice and in the running of the 
courts that its own affairs are beyond the jurisdiction of those very 
courts. If the courts are “the proper tribunals for the determination 
of legal disputes in this country”” then it is for the courts—and not 
for the judges as visitors—to supervise the domestic jurisdiction of 
the Bar. There is nothing about the organisation of the barristers’ 
profession which justifies its special status amongst the professions. 
Besides, there should be no Alsatia in England. 


MARK LEWIS* 


” See, for example, Radford v. NATSOPA [1972] I.C.R. 484; Edwards v. SOGAT 
[1971] Ch. 354; Leigh v. N.U.R. [1970] 1 Ch. 326; and for a telling example, Spring v. 
N.A.S.D.S. [1956] 1 W.L.R. 585. 

75 In Re T, a barrister, The Times, May 20, 1981. 

% Booreman’s Case, supra. 

7 Rakestraw v. Brewer (1728) 2 P.Wms. 510, 512. 

% Earl of Rosslyn v. Jodrell (1815) 4 Camp. 303. 

? Lincoln v. Daniels [1962] 1 Q.B. 237, 249. 

8 Lee [1952] 2 Q.B. 329, 354, per Romer L.J. 

* B.A., LL.B., LL.M., Barrister. 


PRECEDENT IN THE COURT OF APPEAL— 
ANOTHER VIEW 


I 


In the wake of the litigation in Davis v. Johnson! there was much 
discussion of its implications for the doctrine of precedent.’ It is the 
purpose of this article to review that literature and other writings 
concerned with the doctrine of precedent, and to suggest that faulty 
reasoning has given rise to the view that rules of precedent are rules 
not of law but of practice. It will not be suggested that any great 
significance attaches to the question, but, in so far as it makes any 
difference, the rules ought to be regarded as rules of law. 

Until 1944, there was good evidence for the proposition that the 
Court of Appeal was not bound by its own decisions.* However in 
Young v. Bristol Aeroplane Co.,* Lord Greene M.R., giving the 
Judgment ofa full court of five judges, enunciated the rule that the 
Court of Appeal was bound to follow its own decisions, and those 
of courts of co-ordinate jurisdiction, save that: 

(i) It was entitled to choose in the case of a conflict between two 
decisions of the Court of Appeal (or courts of co-ordinate 

jurisdiction), but was bound to follow one or the other. 

(ii) It was bound to refuse to follow a decision of the Court of 
Appeal which was inconsistent with a decision of the House 
of Lords.’ 

(iii) It was not bound to follow decisions of its own given per 
incuriam.° 

During his tenure of the post of Master of the Rolls Lord Denning 
undertook what was called a “one-man crusade”’ to alter those rules, 
and to create in the Court of Appeal the position which has obtained 





1 [1979] A.C. 264 (H.L. and C.A.). 

? Rickett, “Precedent in the Court of Appeal ” (1980) 43 M.L.R. 136; Carty, “Precedent 
and the Court of Appeal: Lord Denning’s views explored” (1981) 1 L.S. 68; Brownsword 
and Hayes, “The Jurisprudence of Davis v. Johnson” (1979) 29 N.I.L.Q. 296. 

3 Wynne-Finch v. Chaytor [1903] 2 Ch. 475; Re Shoesmith [1938] 2 K.B. 637. See now 
Davis v. Johnson [1979] A.C. at pp. 279D-280G, per Lord Denning M.R. 

* [1944] K.B. 718, esp. 729-730. 

> Carty (op. cit. p. 69) insists that the House of Lords decision must be subsequent to 
that of the Court of Appeal, noting that the position is unclear where there is a subsequent 
inconsistent Court of Appeal decision. In Miliangos v. Frank [1976] A.C. 443 there was a 
divergence of views in the House of Lords whether the Court of Appeal should have 
followed Schorsch Meier G.m.b.H. v. Hennin [1975] Q.B. 416. See Cross, Precedent in 
English Law 3rd ed., 1977, pp.142-143 discussing Lord Greene’s equivocation and the 
disagreement of Lords Cross and Simon. It does, however, seem unlikely that the rules of 
precedent should operate to allow one maverick decision to beget a whole line. 

é Rickett (op. cit. p.148) canvasses the possibility of a fourth exception: “The Court 
must not apply a previous covering decision of its own, if it was reached through not 
applying a clear covering decision of the House of Lords,” but states that “it may be no 
more than a very clear instance of the third.” With respect, a decision cannot be per 
incuriam in respect of a decision which was cited: Morelle Ltd. v. Wakeling [1955] 2 Q.B. 
389, 406, per Lord Evershed M.R. 

7 [1979] A.C. at p.325C, per Lord Diplock. 
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in the House of Lords since the Practice Direction,’ that the Court 
of Appeal would be free, having regard to requirements of certainty 
in law, to depart from a covering decision of its own when it 
considered it right so to do. The attempts which Lord Denning made 
prior to Davis v. Johnson are described elsewhere’ and need not be 
rehearsed here. 

In B. v. B.,*° one division of the Court of Appeal (Megaw, Waller 
and Bridge L.JJ.) decided that the Domestic Violence and Matri- 
monial Proceedings Act 1976, s.1(1) was procedural only and did 
not affect substantive property rights. The decision was followed in 
Cantliff v. Jenkins by another division of the Court (Stamp, Orr 
and Ormrod L.JJ.). In Davis v. Johnson, a five-member Court of 
Appeal (Lord Denning M.R., Sir George Baker P., Goff, Shaw and 
Cumming-Bruce L.JJ.) was convened to hear the argument of a 
cohabitee that section 1(1) gave her rights to occupy property in 
which she had been living, irrespective of the proprietary rights of 
the respondent in the premises. The Court of Appeal, by three to 
two, allowed her appeal against the rescission by a county court 
judge, on the basis of B. v. B., of that part of an injunction granted 
by a deputy circuit judge, excluding the man from the home of which 
he and the woman with whom he had been living were joint tenants. 
Lord Denning M.R., Sir George Baker P., and Shaw and Goff 
L.JJ., all held that if the matter had been res integra, the appeal 
should have been allowed. Their views as to the precedent position 
differed. Lord Denning M.R. took the view that this aspect of the 
rules of precedent in the Court of Appeal should be reformulated 
thus**: 


“Whenever it appease to this court that a previous decision was 
wrong, we should be at liberty to depart from it if we think it 
right to do so. Normally—in nearly every case of course—we 
would adhere to it. But in an exceptional case we are at liberty 
to depart from it.” 


Alternatively he would have been prepared to treat the case as a 
further innominate exception to the rule in Young. 

Sir George Baker P.” and Shaw L.J.* were both prepared, 
without dispensing entirely with stare decisis, to create further 


8 Practice Statement (Judicial Precedent) [1366] 3 All E.R. 77. 

?” Denning, The Discipline of Law, (1979), pp.297 et seq. 

10 [1978] Fam. 26. 

11 11978] Fam. 47 (note). 

12 [1979] A.C. at p.282A. 

B At p.282B. 

14 At p.290E. “The Court is not bound to follow a previous decision of its own if satisfied 
that the decision is clearly wrong and cannot stand in the face of the will and intention of 
Parliament expressed in simple language in a recent statute passed to remedy a serious 
mischief or abuse, and further adherence to the previous decision must lead to injustice in 
the particular case and unduly restrict proper development of the law with injustice to 
others.” 

At p.308E “... that the principle of stare decisis should be relaxed where its 
application would have the effect of depriving actual and potential victims of violence of a 
vital protection which an Act of Parliament was plainly designed to afford to them, 
especially where, as in the context of domestic violence, that deprivation must inevitably 
give rise to an irremediable detriment to such victims and create in regard to them an 
injustice irreversible by a later decision of the House of Lords.” 





~~ 
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exceptions to Young. The exceptions were both tailored to the 
instant case, and are, with respect, the sort of piecemeal judicial 
reform which shows the common law tradition at its worst. It is 
difficult to imagine cases other than Davis v. Johnson to which the 
exceptions might apply, and it is also difficult to believe that they 
may not have been prepared to create further exceptions were 
suitable demanding cases to have arisen. It is not clear that any 
difference in effect will accrue from adoption of the different 
approaches of Lord Denning M.R., Sir George Baker P. and Shaw 
L.J. Lord Denning’s approach has at least the benefit of stating a 
general rule, rather than showing a readiness to created yet more 
exceptions to Young, and is thus clearer and more concise. 

Goff L.J. held himself bound by Young to follow B. v. B." 
Cumming-Bruce L.J. held that B. v. B. was correctly decided. It 
thus did not fall to him to consider the precedent point, but he 
nonetheless delivered himself of various remarks to the effect that 
he considered the Court of Appeal to be bound by Young.” 

The House of Lords did not hear any argument upon the question 
whether the Court of Appeal bound itself by its own decisions," but 
Lord Diplock dealt with the issue by reviewing the decisions in 
which statements had been made as to the doctrine of precedent in 
the Court of Appeal,” dismissed the possibility of further exceptions, 
such as those envisaged by Sir George Baker P. and Shaw L.J., 
being made to the doctrine of stare decisis, and concluded”: 


“In my opinion, this House should take this occasion to re- 
affirm expressly, unequivocally and unanimously that the rule 
in the Bristol Aeroplane case as to stare decisis is still binding on 
the Court of Appeal.” 


Lord Diplock did not express an opinion upon the question whether 
and to what extent that declaration was binding upon the Court of 
Appeal: it is, however, a matter to which Lord Salmon adverted. 
His Lordship said: 
“In the nature of things, however, the point could never come 
before your Lordships’ House for decision or form part of its 
ratio decidendi. . . 1 sympathise with the views expressed on this 
topic by Lord Denning M.R., but until such time, if ever, as all 
his colleagues in the Court of Appeal agree with those views, 
stare decisis must still hold the field.” 


The reaffirmation by the House of Lords of the doctrine in Young, 
without mention of the exceptions which have been developed since 





16 At p.299A. 

7 At pp.309H-312A. 

18 At p.320C. This fact alone suggests that what was said in the House of Lords, being, 
in effect, a decision without argument, could not bind the Court of Appeal in the same way 
that decisions after argument on matters of substantive law do. See Cross, Precedent in 
English Law (1977), pp.148-150. 

At pp.323H-328C. 

2 At pp.328C and 328E. 
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that case," may be regarded as being rather disingenuous. However, 
what is more important than such quibbles is to try to make sense 
of the current position, and in doing so it is necessary to look at the 
nature of rules of precedent. 


II 


There is a substantial body of support” for the proposition that rules 
of precedent are “merely” rules of practice, and not rules of law. It 
is to be argued that in so far as the distinction is meaningful, rules 
of precedent should be regarded as rules of customary law, and in 
doing so it will be necessary to look at some of the flaws in the 
' reasoning of those who have argued otherwise. It is clearly not open 
to argue that rules of precedent are not capable of being rules of 
law. As Rickett* points out, there is no reason why rules of 
precedent (for instance the Practice Direction and the rules laid 
down in Young) might not, suitably redrafted, form the subject 
matter of a statute, and if they did, it would become abundantly 
clear that the rules were law. Failing the intervention of such a 
statute, however, it has been argued that there are various unanswer- 
able logical difficulties involved in treating rules of precedent as law. 
These arguments take various forms and will be stated in turn. 

(i) A statement that a court is bound by its own precedent is only 
itself binding if there already exists a rule to the effect that such 
decisions are binding.” Thus, the declarations in the London Tram- 
ways case” and in Young v. Bristol Aeroplane Co. are only effective 
declarations that the House of Lords and the Court of Appeal 
respectively are bound if they are bound already: the declarations 
are circular, on the one hand, or false, on the other. 

(ii) A statement that a court is not bound by its own precedents 
it only itself binding if untrue.” Thus both the 1966 Practice 
Direction, had it been given in a curial capacity, and the statement 
by Lord Denning” in Davis v. Johnson of the rule which his Lordship 
would like to obtain in the Court of Appeal are examples of the 
“Cretan liar” paradox.” 

(iii) If the rules of precedent are capable of being altered by a 
direction as to practice, without the court in question being seised 





*1 See per Lord Denning M.R. at pp.282A-283B, and Cross, Precedent in English Law 
pp.144-145. 

2 Lloyd, Introduction to Jurisprudence, (4th ed.), pp.826-828; Rickett, op. cit. p.143; 
Carty, op. cit. p.74; Lord Denning [1979] A.C. at p.281C. 

Z Op. cit. p.145. It is difficult to see why this possibility was not acknowledged by Evans, 
“The Status of Rules of Precedent” 11982} C.L.J. 162, esp. at p.173. 

** Glanville Williams in Salmond on Jurisprudence, (11th ed., 1957), pp.187-188; Hicks, 
“The Liar Paradox in Legal Reasoning” [1971] C.L.J. 275, 290; Goldstein “Four Alleged 
Paradoxes in Legal Reasoning” [1979] C.L.J. 373. 

3 London Tramways v. London County Council [1898] A.C. 735. 

% Stone, “Logic and Law, The Precedence of Precedents” (1967) 51 Minn.L.R. 655. 

77 11979] A.C. at p.282A. 

2 Above, note 24 
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of a lis inter partes or even sitting in a curial capacity, they cannot 
be rules of law.” 

There is a further argument which proceeds upon the same 
premises as (i), (ii) and )iii) above,” but in fact argues. that the 
Court of Appeal is in a position to free itself from Young. The 
argument is as follows. Either Young is binding on the Court of 
Appeal or it is not. If it is not, then clearly stare decisis will no 
longer present a problem. If Young does bind, then the Court of 
Appeal is entitled to choose between inconsistent decisions of its 
own and of courts of co-ordinate jurisdiction. The decisions in Young 
and Wynne-Finch v. Chaytor (and possibly Davis v. Johnson, if Lord 
Denning’s declaration is ratio decidendi) are inconsistent. Hence it 
is open to any subsequent Court of Appeal to prefer the decision in 
Wynne-Finch v. Chaytor (or Davis v. Johnson) to that in Young. 

It is clear that if.these arguments are correct there is something 
radically untoward in our understanding of rules of precedent since 
it leads inexorably to a series of paradoxes. The solution which has 
been adopted by most of the commentators” has been to say that if 
treating rules of precedent like ordinary rules of substantive. law 
leads to absurdity, they cannot be rules of law at all. Thus Rickett,”? 
writing within the positivist tradition, takes a view which he attrib- 
uted to Hart’s The Concept of Law. Rickett writes: 


“To say that rules [of precedent] are ‘valid’ as part of the rules 
of recognition can only mean that they exist as particular forms 
of social practice ... They are, therefore, at most,” valid 
statements of practice, component parts of an ultimate factual 
rule of recognition.” 


The view that the rule of recognition is non-legal does not, however, 
appear from Hart’s book. What Hart actually said, in reply to the 
question, “Is the rule of recognition law?” was this: 


“The case for calling the rule of recognition ‘law’ is that the rule 
providing criteria for the identification of other rules of the 
system may well be thought a defining feature of a legal system, 
and so itself worth calling ‘law’; the case for calling it ‘fact’ is 
that to assert that such a rule exists is indeed to make an 
external statement of an actual fact concerning the manner in 
which the rules of an ‘efficacious’ system are identified. Both 
these aspects claim attention but we cannot do justice to them 
both by choosing one of the labels ‘law’ or ‘fact.’ Instead, we 
need to remember that the ultimate rule of recognition may be 
from two points of view: one is that expressed in the external 
statement of fact that the rule exists in the actual practice of the 





2 Per Lord Denning M.R. [1979] A.C. at p.281D; Rickett, op. cit. p.146. 

30 An idea of M. D. A. Freeman. 

31 e.g. Lloyd, Introduction to Jurisprudence, pp.826-828. 

2 Op. cit. p.144. i 

3 Emphasis added. Rickett must here be suggesting that the fact that rules are rooted in 
practice prevents them from being “more,” i.e. “law.” It is not clear why this should be the 
case. l 

4 H. L. A. Hart, The Concept of Law (1961), p.108 


192 THE MODERN LAW REVIEW [Vol. 47 


system; the other is expressed in the internal statements of 
validity made by those who use it in identifying the law.” 


It is respectfully suggested that, if Rickett is reading The Concept of 
Law as suggesting that the rule of recognition, as descriptive of a 
social practice, cannot be “law,” this is not an 1 interpretation which 
the book will properly bear. But even if a positivist is driven to 
concede” that rules of precedent, being part of the rule of recogni- 
tion, cannot be law, this does not in any way argue that rules of 
precedent are not, or should not be regarded as, rules of law: merely 
it shows that, on the hypothesis that a certain version of positivism 
is correct, various consequences follow. Rather than see consistency 
with a particular version of positivism as a test to determine whether 
a particular theory about precedent is correct, we should ask whether 
that version of legal positivism is consistent with what we perceive 
to be an appropriate explanation of precedent. After all, legal 
positivism is only a theory about legal systems, and theories which 
do not regard and synthesise our perceptions are not good theories. 
Thus it is suggested that, contrary to Rickett’s view, legal positivism 
has nothing to say on the question whether rules of precedent are 
law or not; rather, proper perceptions of the rules may have 
something to say about the worth and vitality of positivism as an 
explanation of legal systems. What then might serve as an explana- 
tion of the rules of precedent which will avoid the logical absurdities 
mentioned above? Are there any other reasons which might bear on 
the question whether the rules are called “law” or “practice”? 


IIT 


It has never been clearly explained by those who argue that rules of 
precedent are rules of practice, what exactly they mean. Rickett*® 
set himself the question and then proceeded via an exposition of the 
views which he attributed to Mart,” to talk of a “generally shared 
internal attitude of acceptance” of the rule,” and an expression of 
concurrence with the view of Lord Denning that the ability of the 
House of Lords to change the rules of precedent by a declaration 
such as the Practice Direction demonstrates that the rules are of 
practice and now law. Carty? quotes without demur the remarks of 
Lord Denning M.R. noted above” as to the Practice Direction, and 
seems to take the view herself that“ “as stare decisis is not a rule of 
statute nor of common law, it is simply a creature born of judicial 
comity.” 





3 e.g. Dworkin, Taking Rights Seriously (1977), Chaps. 2 and 3. 
3% Op. cit. p. 143. 
7 Supra, note 34. 

144, 


sis Op. cit. p.8. 
® Supra, note 29. 
4 Op. cit. p.74. Emphasis added. 
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Evans, who argues that rules of precedent are rules of law, 
distinguishes” (in effect) between descriptive and prescriptive rules 
of practice. He correctly observes that rules of precedent are not 
merely descriptive statements about how judges behave. He goes 
on} to consider the view that the rules are prescriptive rules of 
practice: 


cé 


. it is not at all clear what is meant by ‘rules of practice.’ 
Presumably the analogy drawn is to practice directions on 
matters such as the form of documents, or the manner of taking 
preliminary steps in a trial. I cannot, for myself, see why these 
rules should not be called ‘ordinary tules of law. Perhaps they 
are always subject to some overriding discretion in the court to 
dispense with the requirement they impose, but if that is SO I 
would be inclined to call them rules subject to a discretion.” 


It is submitted that there is some truth in the views both of Lord 
Denning, Carty and Rickett, on the one hand, and Evans, on the 
other. There is an ambiguity in the phrase “rule of practice.” It may 
mean that the force of the rule derives from its source in the 
behaviour and attitudes of the subject of the rules, or it may draw 
a distinction in effect from that of rules of law. The view of Lord 
Denning, Carty and Rickett, which takes “rule of practice” in the 
former sense, embodies the important point that it is incorrect to 
talk of propositions about precedent being ratio or obiter in a given 
case,“ but also the non sequitur that it follows that rules of precedent 
are not rules of law. To say that a rule is one of practice because its 
obligatory nature rests upon the attitudes and behaviour of its 
subjects does not preclude it from being “law,” because in the 
former sense of “rule of practice,” “law” and “practice” are not 
mutually exclusive categories. Evans on the other hand, realises that 
it is in the effect of the rule that the law/practice dichotomy is real 
and important, but assimilates unreasonably many rules to the status 
of law. The proper distinction in effect between-a rule of law and of 
practice is, it is submitted, that a rule of practice cannot compel a 
decision by a court. Thus in Connelly v. D.P.P.” the House of 
Lords disapproved a practice in respect of the joinder of counts on 
an indictment, but were not able to allow the appeal, because a 
mere rule of practice could not form the basis of a legal 
determination. 
Employing this distinction, where do rules of precedent stand? 
Can they compel decisions? Rickett writes®: 
. The House of Lords may decide that the Court of Appeal 
is bound by its own previous decision. A person might, for 


x “< Op. cit. Pp. 163-165. 
3 p.165. 


“ Cross, “The House of Lords and the Bues of Precedent,” in Hacker and Raz (eds.), 
Law Morality and Society, pp.143-160. 

+ [1964] A.C. 1254. 

% Op. cit. p.145. 
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example, be conceded locus standi to apply to the House on 
this point alone.” 


It is interesting to find this statement in an article arguing that rules 
of precedent are not rules of law. If the statement quoted is correct, 
it must follow that rules of precedent are rules of law.” Appeal will 
only lie from the Court of Appeal on a matter of law. If, as Rickett 
claims, the ‘precedent position in the Court of Appeal is capable of 
forming the sole ground of an appeal to the House of Lords, it must 
- follow that for the purpose of the English legal system the precedent 
position of the Court of Appeal is a matter of law: if the precedent 
position is not a legal issue, leave to appeal should not be granted, 
and even if it is granted, no authoritative determination could be 
given by the House. si 

It is, of course, impossible to imagine as a matter of practice the 
remotest pọssibility of leave being granted to an appellant merely to 
argue the precedent position of the Court of Appeal in the House 
of Lords. There seems to be something ridiculous about a court 
deciding a case upon the basis that a precedent not binding upon it 
was binding upon the court from which the appeal was taken. One 
' of the purposes claimed for the doctrine of precedent is the main- 
tenance of ‘certainty in the law and thus the prevention of litigation. 
For the House to refuse to consider a substantive issue upon which 
there were conflicting authorities of the Court of Appeal would do 
little to prevent further litigation upon the issue. It is also interesting 
to note that the issue whether the decision of one High Court judge 
sitting at first instance is binding upon another has never formed the 
basis of a determination by the Court of Appeal, and, it may 
confidently be predicted, never will. 

An hypothetical case whose occurrence is more probable, and 
which could arise for decision solely upon the rules of precedent, is 
as follows. An appeal may be taken to the Court of Appeal on the 
grounds that the judge at first instance failed to apply a covering 
House of Lords decision. The judge failed to apply that decision 
because she applied an incorrect test to determine the ratio decidendi 
of the case,” unduly narrowed it, and refused to follow a statement 
which he regarded as obiter dictum. What would be the grounds of 
appeal? If:rules for distinguishing ratio from obiter are not, in some 
sense, law, they can no more compel a determination before a court 
of law than can article 18 of the F.I.D.E* Laws of Chess (which 
deals with: unsporting conduct) or the “rule of practice” in Connelly 
v. D.P.P. It would clearly be invidious were the Court of Appeal 
unable to allow the appeal: the choice which remains must therefore 


“ If the statement is false, it will not necessarily follow that rules of precedent are not 
law. 

‘8 The consideration that when the House sits in its judicial capacity it is a court of law 
is presumably sufficient to establish this proposition. The distinction employed here is not 
the time-honoured (yet still unclear) one between “law” and “fact,” but between legal and 
non-legal norms. 

* Cross, Precedent in English Law, pp.38-102. 
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be between allowing rules of precedent status as law, or the use of 
some artificial argument, such as saying that the judge erred in law 
as a consequence of mistaking a rule of practice. However it is 
submitted that if a rule is so inextricably bound up with rules 
acknowledged to be legal, that rule itself ought to be considered 
legal.5 If this view is inconsistent with any legal theory to which 
habitual obedience is paid, that theory is brought into question. 

Rules of precedent are to a large extent sui generis, so it may not 
be fruitful to seek to classify them within an existing typology. 
However since there are generally conceded to be three sources of 
English law, statute, common law and custom, and since the existing 
rules of precedent fall within neither of the first categories, an 
explanation in terms of customary law suggests itself. In an important 
article published in 1969,” Fuller drew attention to the phenomenon 
of customary law, generally regarded as peripheral to the real matter 
of legal theory. He showed the importance of the study of customary 
law and suggested a wider and more fruitful explanation than that 
generally given. The received view? is that a practice’? may by 
repetition “harden” into customary law. Thus to establish a custom 
in an English court it is generally necessary to show its existence 
since time immemorial.” Now obviously the rules of precedent 
cannot be explained as customary law in such limiting terms, both 
because of the absence of antiquity and because the rules have 
been changed within living memory. Fuller’s wider understanding of 
rules of customary law is as “reciprocal interactional expectancies.” 
This view allows the assimilation of rules of precedent to rules of 
customary law. The rules depend upon the attitude of judges to the 
rules (considering themselves and their fellows to be bound or not, 
as the case may be). There is no reason why the expectations of the 
judges as to each others’ behaviour may not be altered (as they were 
in 1966), and if the rules are understood as rules of customary law 
the logical problems detailed above disappear.” The adoption of this 
thesis has two important consequences. If the rules of precedent in 
the Court of Appeal inhere in some comity of the court: 

(i) Citation. Cases should only be cited to give evidence as to the 
rules, not in order to persuade the court that they are bound by 
them. In the Court of Appeal in Davis v. Johnson no less than 36 
cases in which the doctrine of precedent was concerned were referred 
to in the opinions of their Lordships. Although the argument in the 
Court of Appeal is not reported; there are cases reported as having 
been cited in the Court of Appeal which turn on the question of 
precedent, but which were not referred to in the opinions, so it must 





50 An analogous argument appears in Evans op. cit. pp.166-167. 

51 “Human Interaction and the Law” (1969) 14 Am.J. Jurisprudence 1. 

2 e.g. Allen, Law in the Making (3rd ed., 1939), pp.119-125. 

5 Here the term is used purely descriptively. 

% i.e. the year 1189. See Simpson v. Wells (1872) L.R. 2 Q.B. 214. 

S Since the advent of stare decisis is a phenomenon of the nineteenth century. 
pp.4-5. 
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be assumed that extensive argument was heard on the precedent: 
point. It is submitted that this was an immense waste of time. The 
relevance of statements as to the received behaviour in respect of 
precedent in the Court of Appeal expressed by members of previous, 
differently constituted divisions of the Court, or by members of the 
House of Lords, is only that they might influence the perception of 
his/her duty by a judge hearing a case. The ‘expectancies of those 
sitting with him, and the other members of the court are, it is 
submitted, 'much more important than views expressed by Brett 
M.R. in The Vera Cruz (No. 2).°’ Since the statements as to what 
rules of precedent applied in the past (whether they say the Court 
of Appeal is bound or not) are not per se (as precedents) binding 
upon the court, they are not “precedents” nor “authorities,”>? but 
merely evidence for the existence of behaviour and critical attitudes 
on the part of members of a particular court. 

(ii) Alteration. The rules can be altered by an agreement on the 
part of all; the judges of a particular court to change. It is, with 
respect, not the case that, as Lord Simon said in Miliangos v. 
Frank®: | 


“.. . it is clear law that the Court of Appeal is bound .. . (at 
least on its civil side) by a previous decision of the Court of 
Appeal itself: Young v. Bristol Aero oplane Co. Any change in 
this respect would require legislation.’ 


The better view of the possibility of change is that expressed by 
Lord Salmon i in Davis v. Johnson™: 


“I would also point out that [the Practice Direction] was made. 
with the approval of all the Law Lords: and that, by contrast, 
the overwhelming majority of the present Lords Justices have 
expressed the view that the principle of stare decisis still prevails 
and should continue to prevail in the Court of Appeal. I do not 
understand how, in these circumstances, it is even arguable that 
it does not . 

I sympathise with the views expressed on this topic by Lord 
Denning M.R., but until such time, if ever, as all his colleagues 
in the Court of Appeal agree with those views, stare decisis must 
still hold the field.” 


Lord Salmon is clearly of the view that it is the “reciprocal interac- 
tional expectancies” of the judges in the Court of Appeal which give 
rise to the obligation to apply the rules of precedent. With respect, 
however, it seems that if this is the case, it would not need all the 


7 (1880) 9 P.D. 96. 
8 Pace Lord Denning M.R. in Davis v. Johnson [1979] A.C. at p.281D. 
9 Pace Goff L.J. at p.299A. 
[1976] A.C. 443 at pp.470-471. 
a s Emphasis added. 
62 [1979] A.C. at p.344D. 
s Emphasis added. 
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judges together to abandon stare decisis (although obviously: to do 
so, as was done in the House of Lords, is the clearest and most 
decisive way, in the absence of legislative intervention). Suppose 
that around half the judges of the Court of Appeal decided to depart 
from strict stare decisis, and a judge newly appointed to the Court 
had to decide what to do: it is probable that she could adopt either 
course. The resolution of such a division in the Court of Appeal 
could come by the giving of guidance by the House of Lords (because 
although such statements could not bind the judges of the Court of 
Appeal ‘as a matter of law, the deference accorded to members of 
the House of Lords could nonetheless make their declarations highly 
persuasive). If the judges with whom the House of Lords disagreed 
refused to pay heed to their guidance, the position of the Master of 
the Rolls, whose function is to allocate both judges and cases to 
divisions of the Court, would become even more important, but 
there seems no obvious solution to such an impasse. | 

The only commentator not to take the view that (for whatever 
reason) in the absence of statutory intervention the Court of Appeal 
alone may decide its own rules of precedent, is Evans. His sugges- 
tion™ is the postulation of a rule, as part of the rule of recognition, 
stipulating that judges may from time to time settle the rules of 
precedent.” As to the position in the Court of Appeal, he writes: 


“The Court of Appeal itself is in the best position to judge by 
constant experience the advantages and disadvantages of the 
rule. Further, it itself first laid down the rule, so clearly there 
is no tradition that only the House of Lords can determine the 
rules affecting this court. On these grounds it should be recog- 
nized that the Court of Appeal can change the rule if it chooses 
to, the power being exercisable by a majority of its permanent 
members. There seems no reason, though, why it should possess 
this power exclusively. Because of its role as general supervisor 
of the law, the House of Lords should also be able to change 
the rule if it chooses to . . . if a majority in the House of Lords 
were to express a contrary view, ruling in a formal way that it 
alone was entitled to change this rule, then ... because the 
House should be able to make a final ruling on any point of law 
its decision should be decisive.” 


This is a radically different. view from any put elsewhere. Evans 
views the laying down and the alteration of rules of precedent as 
analogous to the exercise of a power to legislate. Thus he would see 
some formal declaration in the nature of the 1966 Practice Direction 
as necessary to the alteration of the precedent position in the House 
a ee 


* Op. cit. p.173. i i 

6 He does not allow that the rules of precedent themselves be part of the rule of 
recognition because rules of precedent may be changed but (save in revolutionary manner) 
the rule of recognition may not. It is submitted -that this gives an unduly wide meaning to 
“revolutionary,” and that the problem Evans sets himself need not arise. In-any event he 
attaches rather more significance to this semantic issue than is necessary. 

& Op. cit. p.178. 


MLR—3 


198 THE MODERN LAW REVIEW [Vol. 47 


of Lords. The view adopted here is that such a declaration as the 
1966 one does not itself alter the position, but is merely evidence of 
a change in the standards according to which judges will consider 
themselves. bound. The question remains whether the House of 
Lords either has or should have power to alter the rules of precedent 
in the Court of Appeal. It is submitted that the answer is that the 
House does not have such power, because the rules are established 
by the attitudes and behaviour of the judges of the Court of Appeal. 
The “general supervisor” of the law which does have power to 
intervene and dictate to the Court of Appeal is not the House of 
Lords in its judicial capacity but Parliament. 


IV 


Rickett™ states four arguments for Young: 
1. The argument that Young is binding in the sense of being 
more than merely a rule of practice, 
2. The certainty argument. 
3. The floodgates argument. 
4. “The difference between the Court of Appeal, and the House 
of Lords and Parliament” argument. 
Of these “arguments,” 1 and 4 do not argue for the view that the 
Court of Appeal should be bound by its own decisions, and 3 is 
merely a consequentialist way of stating 2. The statement that the 
rule in Young is or is not binding upon the Court of Appeal, and the 
manner in which it is binding have no relevance to the evaluation of 
the rule, so “argument 1” does not support the rule in Young. One 
reason why certainty in the law (Rickett’s second argument) is 
claimed to be of value is“so that people may order their affairs 
properly and so as to avoid litigation. Hence, even if it could be 
shown (as neither Rickett nor Cary attempt) that greater certainty 
is introduced into the law by rigid adherence to stare decisis, Rickett’s 
second and third arguments merge into one. As to the fourth, he 
puts the argument that®: 
“The, House is the court of last resort, and therefore needs 
special power to review its own past decisions 
The Court of Appeal is only an intermediate appellate court 
and ‘the appropriate forum for the correction of the Court of 
Appeal’s errors is the House of Lords.” 


It is difficult to regard this. argument as being other than circular. 
The question is whether the House of Lords is invariably the 
appropriate forum for the correction of the mistakes of the Court of 
Appeal. Merely to answer “yes” can hardly be an argument for that 
view. The fact that the House of Lords is the court of final resort, 
there being no other judicial means to right its errors, might be used 


I 
7 pp.148~-157. 
6 Op. cit. p.150. 
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as an argument for the House of Lords to have the power given by 
the Practice Direction, and is not an argument available against 
Young. .Neither, however, is it an argument for Young. It is an 
irrelevant consideration. 

Rickett then lists five arguments against Young.” They are: 

1. The argument that it is a self-imposed limitation of practice, 

and being self-imposed can be abolished. 
. The “purity of justice” argument. 
. The “dishonesty” and “confusion” arguments. 
. The argument that a power to depart from a previous decision 
will be used very rarely. 

5. The “special position of the Court of Appeal” argument. 
For the same reason that argument 1 for Young is irrelevant, 
argument 1 against has no bearing upon the question whether the 
tule is worth retaining. Arguments 2 and 3 may each be regarded as 
powerful (though we do not have available any properly marshalled 
evidence on the basis of which to form a decided view). The only 
problem is that the force of the argument that rigid adherence to 
stare decisis will lead to the Court of Appeal deciding cases in ways 
other than their merits might require, is lessened when it is realised 
that judges are prepared to distinguish the indistinguishable in order 
to bring about the result they favour (thus, as Rickett points out, 
further confusing the law). Argument 4 is an interesting observation, 
which may or may not be true,” but in no way argues against Young. 
Argument 5 attempts to adduce the same sort of argument against 
Young as was used against stare decisis in the House of Lords, by 
claiming that in effect the Court of Appeal is often a court of final 
resort, because there may not be enough money to appeal, or the 
matter may be settled. This is a consideration to which much weight 
ought to be attached, at least, until such time as access to the Lords 
is made easier. 

It seems, therefore, that if it can be demonstrated that in spite of 
the possible introduction of confusion into the law from distinguish- 
ing, strict adherence to stare decisis conduces to greater certainty in 
the law,” the rule in Young should still only be retained if that 
certainty is valued more highly than “justice” in individual cases. 
Whilst there is no evidence that stare decisis gives rise to certainty, 
it is clear that there are cases where adherence to precedent gives 
rise to what judges at least regard as unjust solutions in individual 
cases.” It is submitted that the avoidance of such tangible wrongs 
ought to be preferred to the dubious argument -from certainty. 


AUN 


® Op. cit. pp.151-155. 

Kidd (1978) 52 A.L.J. 274, 276-277 shows the observation to be true in respect of 
intermediate courts in New South Wales. 

7" n.b. Llewellyn’s view that judicial activity in the “grant style” leads to greater 
predictability than the “formal style.” The Common Law Tradition (1960) pp.180 et seq. 
See also Twining and Miers, How to do Things with Rules (2nd ed. 1981), pp.266-293. 

% Cases which Sir Rupert Cross called “judicial regrets.” Precedent in English Law, 
pp.35-37. 
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V 


The importance of the doctrine of precedent to the decision of 
litigated cases can, of course, be overestimated.” It is merely one 
aspect of the complex set of techniques for the interpretation of 
cases, and focus upon the atypical cases in which the rules of 
precedent are in issue can therefore be misleading. This article has 
attempted to suggest three things only. First the realisation that rules 
of precedent owe their binding nature to judges’ attitudes to their 
own dealings and those of their brethren, should not preclude us 
from calling the rules “law” and, if necessary, “customary law.” 
Secondly, the Court of Appeal should free itself from its self-imposed 
fetters. Thirdly, little enlightenment is to be gained from attempts 
to put the:rules into a pre-existing set of jurisprudential stereotypes. 


PETER ALDRIDGE* 





3 Stone “1966 and All That” 69 Colum.L.R. 1162. Support for this view may be gained 
from Shell International Petroleum Ltd. v. Gibbs [1982] 1 All E.R. 1057 (C.A.) in which 
the headnote states The Mandarin Star [1969] 2 All E.R. 776, (C.A.) to be “disapproved” 
by Lord Denning M.R. (who wanted to treat the earlier decision as per incuriam, although 
it fell clearly outside the class or cases to which the per incuriam doctrine has hitherto 
applied) or, alternatively, not to follow it (p.1064a). The case was “doubted” by Kerr L.J. 
and “followed” by May L.J.. All three judges reached the same result. 

* Lecturer in Law, University College, Cardiff. I am grateful to my colleague David 
Miers for his comments. He bears however, no responsibility for the views expressed. 


LEGISLATION 
THE EQUAL Pay (AMENDMENT) REGULATIONS 1983 ` 


WoMEN’S pay remains significantly lower than that of men. The 
Equal Pay Act 1970 initially narrowed the gap, which was closest in 
1977. Since then it has expanded again, though only very slightly. In 
1977 women’s pay was 75:5 per cent. of men’s, while in 1980, 1981, 
and 1982 the figures were 73-5 per cent., 74-8 per cent. and 73-9 per 
cent. respectively.’ It seems probable that most women are now 
receiving equal pay as defined by the unamended Act.” That the gap 
remains so large is seen as a serious problem by women’s organisa- 
tions and others, as a continuing manifestation of male social 
superiority despite legislation.’ The causes of the gap are, however, 
numerous and complex, raising issues of the interrelationship of 
economic and social factors in the fixing of wage levels, and of 
whether law can affect them in either the short or the long term.‘ 
It was into this minefield that the European Court advertently or 
inadvertently stepped in the case of Commission of the European 
Communities v. United Kingdom.” The Court held that the British 
Equal Pay Act failed to comply with the EEC Equal Pay Directive® 
in that it omitted to provide a remedy for a woman receiving unequal 
pay for work to which, compared with a man’s work in the same 
employment, “equal value had been attributed.” In consequence the 
1983 Equal Pay (Amendment) Regulations’ were passed, which 
came into force on January 1, 1984. Amendments to the Industrial 
Tribunals (Rules of Procedure) Regulations® were also necessitated. 
Briefly, the procedure is as follows. A woman must claim to an 
Industrial Tribunal that her work is of equal value with that of a 
man in the same employment.’ For these purposes “value” means 
“demands made on her” and the specific headings are instanced of 
“effort, skill and decision.” On the assumption that conciliation 





! Equal Opportunities Commission, Annual Report 1982. 

? It is easy to assume that the Act had significant effect in its early years as employers 
adjusted to its requirements, which then tapered off. It has however been suggested that 
the operation of incomes policy may have been largely or partly responsible for the 
narrowing of the differential rather than the Act: Sloane, The Earnings Gap between Men 
and Women in Britain—The Current State of Research Knowledge, pp.14~16. 

? See, for example, Gill and Whitty, Women’s Rights in the Workplace, esp. Chaps. 3 
and 4; Coussins, “Equality for Women—Have the Laws Worked,” (1980) 24 Marxism 
Today 6. 

* The literature is vast. See, for example, Sloane, supar, note 2; Phelps Brown, The 
Inequality of Pay, Chap. 5; Siebart and Sloane, “Shortcomings and Problems in Analyses 
of Women and Low Pay,” in Sloane (ed.), Women and Low Pay. 

5 Case 61/81, [1982] I.C.R. 578; [1982] IL.R.L.R. 333. 

6 Directive 75/117 of 1975. 

7 S.I. 1794/1983. 

° Industrial Tribunals (Rules of Procedure) (Equal Value Amendment) Regulations 1983 
(S.I. 1807/1983). 7 

° Equal Pay Act 1970, s.1(6). Creighton, Working Women and the Law, pp.103-107. 

0 Equal Pay Act 1970, s.2(1)(c), inserted by reg. 2(1). 
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fails the Tribunal must first consider whether “there are no reason- 
able grounds for determining that the work is of equal value.”” If 
so, that concludes the matter, subject to appeal. Unless it fails at 
this stage,ithe Tribunal must adjourn the hearing and refer the claim 
to a member of “a panel of independent experts” to investigate and 
report on whether the work is of equal value. The report is made to 
the reconvened Industrial Tribunal and, if admitted by the Tribunal, 
it conclusively determines the case; the expert, however, must be 
required to submit to cross-examination at the request of either 
party (rule 8(2A)). It is a defence if the employer can show that the 
pay difference i is genuinely due to a material factor other than, sex,” 
and, if the Tribunal “considers it appropriate so to proceed,” such 
defence may be considered before the claim is submitted to the 
expert (rule 8(2E)). Such is the framework”; at many stages there 
are ambiguities and criticisms, some of which are technical, whilé 
others go to the heart of the operation of the legislation. 


| 
(i) The Nature of the Proceedings 


As in any Industrial Tribunal case the proceedings are, on the 
surface, between an individual employee and her employer. While 
the assessor’s report will almost inevitably refer to jobs done by 
other employees, both male and female, the outcome of the case 
can have no direct effect upon the legal position of this latter group. 
There are three unfortunate consequences of this. The first is the 
additional disincentive it provides to a woman to initiate action 
under the new provisions. She will need either to be well informed 
herself or receive strong support from her union. Crucially what she 
cannot do is be part of a consolidated claim on behalf of a group of 
employees. Under the Irish Anti-Discrimination (Pay) Act 1974 and 
the Employment Equality Act 1977 a claim can be made to an 
Equality Officer by a group of employees or a union on their behalf 
for investigation into an equal value claim. For example in Borg- 
Warner (Ireland) Ltd. v. 128 Female Employees (represented by the 
Irish T. & G.W.U.)“ the consolidated claim was on behalf of 105 
female assembly operatives, 12 female repairers, one female parts 
salvager, four female materials handlers, two female demonstrators, 
one female packer, two female spare-parts storespersons and one 
female canteen operative for equal pay with a male utility mainten- 
ance person. The Irish approach enables the Equality Officer to 
compare the value of the female grades with each other in order 
then to compare them with the male comparator or comparators, 
whereas in England no provision is made for the reference to extend 
beyond the individual claimant. It is possible that such information 
will appear in the assessor’s report, and it is further possible that the 


1 Equal Pay Act 1970, s.2A(1)(a), inserted by reg. 3(1). 

2 Reg. 2(2) substitutes a re-written s. 1(3) in the 1970 Act. 
13 The remedies are the same as under the unamended Act. 
4 Equality Officer’s Recommendation E.P. 10/82. 
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employer will be prepared to review his pay structure in conse- 
quence, but neither is required by the legislation. 

The second criticism concerns the identity of the comparator. 
Procedure rule 7A(2)(d) requires the Tribunal to identify for the 
assessor “the person with reference to whose work the question 
arises.” In Ainsworth v. Glass Tubes’ it was held that the woman 
has to chose the man with whom she Wishes to compare herself and 
that the Tribunal can not substitute another male employee. The 
case does not in terms decide whether she can claim in respect of 
two or more male comparators, leaving it to the Tribunal to decide 
which is appropriate; ‘such benefit is however unlikely to be permitted 
her. This means that the burden of choosing the correct comparator 
is very significant. While a subsequent claim in respect of a different 
comparator is possible, repeated failure would increase the risk of 
a costs award against the claimant.'® This contrasts sharply with the 
Irish legislation where: there is no restriction to one and only one 
comparator. For example, in North-Western Health Board v. One 
Seamstress” the claimant sought to compare herself with both a 
carpenter and a painter. There is obviously a clear advantage to 
claimants in this more flexible approach. 

Thirdly, an equal value claim may cause great problems for an 
Industrial Tribunal where terms and conditions are settled by collec- 
tive bargaining, particularly where the effect of a decision may 
disturb established differentials. The draft legislation prepared by 
the National Council for Civil Liberties proposed that if a claim 
potentially had “a substantial effect on the wage structure or collec- 
tive agreement determining the wages of the workplace concerned,” 
the report should recommend that the question be determined by 
the C.A.C. A successful claim by one individual may lead to great 
dissatisfaction with a pay structure to which a further voluntary job 
evaluation may be the only answer. To anticipate the discussion of 
exactly how “value” is to be assessed, the N.C.C.L. proposal that 
the C.A.C. should have the power to ‘amend collective agreements 
to ensure that they provided equal pay for work of equal value 
would undermine the objectives and criteria of ‘much British bar- 
gaining and replace it with a system where internal relativities, if not 
final pay-rates, were liable to be decided virtually by compulsory 
arbitration. There is an inherent conflict between fixing pay by 
collective bargaining and fixing pay by a third party decision which 
the legislation makes no attempt to resolve.'® 

The final point on the nature of the proceedings is that a claim 
will only succeed if the two jobs being compared are of equal value. 
There is no remedy if the jobs are not of equal value however great 


8 [1977] I.R.L.R. 74 (E.A.T.). 
16 Industrial Tribunals (Rules of Procedaie) D aa 1980, Sched. 1, para. 11. 
17 Equality Officer’s Recommendation E.P. 24/82. 
18 On the question of the degree to which current patterns of. collective bargaining 
contribute to pay inequality, see Sloane, supra, note 2, at pp.24~26; Aldred, Women at 
Work, Chaps. 4 and 5; Sloane supra, note 4, at pp. 37-43, 
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the pay differential between them. While in one sense this is a severe 
limitation; on the scope of ‘the legislation, a more wide-ranging 
approach would inevitably result in the expert’s taking on the role 
of wage- -fixer for the employment in question——compulsory arbitra- 
tion by the back-door. 


(ii) The Preliminary Hearing ` 


The second major criticism of the new framework concerns the 
obligation of the Industrial Tribunal not to determine the question 
at the preliminary hearing unless “it is satisfied that there are no 
reasonable grounds for determining that the work is of equal 
value . . .”! This contorted drafting both employs a double negative 
and instructs the Tribunal to determine, i.e. decide, one thing only 
if there are no reasonable grounds for determining, i.e. Supposing 
something else. The aim is that the case can never be resolved in 
favour of the claimant at the preliminary stage but can be resolved 
against her if the equal value claim is considered too weak to refer 
to the expert. In particular section 2A(1)(2) provides that this will 
occur where there is an existing job evaluation scheme unless such 
scheme is made on a system which discriminates on grounds of sex, 
that is “where a difference, or coincidence, between values set by 
that system on different demands under the same or different 
headings is not justifiable irrespective of the sex of the person on 
whom those demands are made.” In other words, either there is a 
difference which should not exist or there is a‘conflation where there 
should have been a difference. The Tribunal does not have to decide 
whether the scheme actually does discriminate, merely that there 
are no reasonable grounds for determining that it does so. Indeed; 
the issue may never be finally decided if the expert chooses to 
evaluate'the job by another method.” Once the existence of a 
relevant statutory scheme is shown at the preliminary stage,”! the 
burden necessarily.shifts to the claimant to show some evidence of 
discrimination. This will be a herculean task for any applicant, let 
alone one without legal or union representation, or without the 
support of the E.O.C. Indeed the union may well have participated 
in drawing up the scheme and therefore be unwilling to assist. The 
Tribunal’s power in any event assumes that job evaluation is an 
exact science and that a Tribunal will be able to recognise a 
discriminatory scheme when it sees one. Neither assumption is likely 
to prove valid.” Only blatantly discriminatory schemes are likely to - 
fall foul of the Tribunal; a well advised employer will lead expert 
evidence in defence of his scheme at the preliminary stage. 


1 Note 11 above. 

20 For a more detailed consideration of this point and of the draft procedure Regulations 
‘generally, see 241 I.R.L.I.B. 12 in 304 LLR.R.R. 

21 Defined in Equal Pay Act, s.1(5). There are various different types of job evaluation 
scheme. See, for example, Husband, Work, Analysis and Pay Structure, Chap. 5; “Job 
Evaluation—Selecting a Scheme for Manual ‘Workers, ” 249 LR.R.R. 2. 

2 See below. 
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Apart from this specific ground, and apart from the “genuine 
material difference” defence when available at the preliminary 
hearing, no criteria are given for the tribunal to determine the 
preliminary question. It is not clear whether it will normally be 
disposed of after written submissions or whether an oral hearing will 
be given. Furthermore it has been asked whether the subsection 
applies if the claimant is admittedly on like work with a man but is 
seeking to have the value of her job compared with a different male 
comparator.” Logically and in policy terms it should not. The point, 
however, highlights the general criticism that the whole amendment 
is based on the notion that the existing three techniques for estab- 
lishing an equal pay claim should remain pre-eminent with an equal 
value claim only being required in those few cases where the former 
approaches are inapplicable. This misses the point that each and 
every successful claim made prior to the new regulations would now 
be equally succéssful as dn equal value claim if it is of equal value. 
The different procedural approaches to the various routes to equality 
will cause considerable confusion to Tribunals. It is impossible to 
predict whether much use will be made of the power to dismiss the 
claim at the preliminary hearing. 


(iit) The Function. of the Expert Assessor 


The new section 2A(4) simply states that, while ACAS is respon- 
sible for designating a person as a member of the panel of indepen- 
dent experts, such person is not to be a member or employee of 
ACAS. It is to be anticipated that the experts: will be appointed 
from such groups as the Institute of Personnel Management, retired 
trade union officials, or academics. To the extent that job evaluation 
is a tool for efficient management, it is probable that most experts 
will arrive with at least some sympathy for the aims and objectives 
of managers in the construction and operation of pay scales. Whether 
there will be the same sympathy for a large- number of relatively 
low-paid women employees remains to be seen. 

Before drawing up his report, the expert must take account of 
relevant information and representations supplied to him, not necess- 
arily restricted to that supplied by the parties (rule 7A(3)(a)). 
Furthermore, he must send to the parties “a written summary of the 
said information and representations and invite the representations 
of the parties” upon them (rule 7A(3)(b)).% The objective is that 
the factual basis of the report should be agreed in advance on such 
matters as relevant job descriptions and the operation of any existing 
job evaluation scheme. While the expert must “take no account of 
the difference of sex and at all times act fairly,” and the report must 
contain his conclusion and the reasons therefor, he is not obliged 


3 Atkins, [1983] P.L. 19, 23. 

* r.4(1A) gives the tribunal power, on application by the expert, to compel a person to 
furnish, in writing, relevant information or documents. While one would not anticipate 
employer obstruction on this score, there is perhaps surprisingly no power to order the 
employer to permit the expert access to a relevant place of work. 
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(though no doubt will in practice) to reply point-by-point to the 
representations made to him. 

If the report is admitted by the Tribunal that conclusively deter- 
mines the equal value question. There are specified grounds upon 
which the Tribunal may decline to admit the report, and the effect 
of rule 8(2C) is that no questioning or evidence is permissible on 
matters of fact outside the specified grounds. The exception to this 
comprises matters relevant to the defence of genuine material 
difference (rule 8(2D)). 

Grounds for refusing to admit the report include factual error, 
failure to invite representations as required by the rules, and failure 
to give reasons (rule 7A(3)(c)).” These are basically procedural 
requirements. The most important ground, added after criticism that 
to make the view of the expert virtually impregnable failed to comply 
with the judgment of the European Court in that it did not permit 
a woman to have her equal value claim determined “by judicial 
process,” is that the conclusion is one which the expert “could not 
reasonably have reached” (rule 7A(8)(c)). The Tribunal may require 
the expert to attend the reconvened hearing and must do so on the 
request of either party. In such circumstances he is liable to be 
cross-examined on any matter relevant to the issue (rule 8(2A)). 
Furthermore, each party may call one expert witness, having given 
notice of intention to do so both to the Tribunal and to the other 
party (rule 8(2B)). 

While the report of the expert will therefore be open to challenge 
in open court, it will be extremely difficult to demonstrate that his 
conclusion was one which could not reasonably have been reached. 
Rule 7A(8)(c) in effect provides that disagreement with the conclu- 
sion or the reasoning is not by itself ground for refusing to admit the 
report. Equality of value is often highly impressionistic, not suscep- 
tible to conclusions based on legal reasoning in the traditional sense, 
and the legislation itself contains no proper criteria for the assessment 
of equal value. As long as the expert complies with the statutory 
procedural requirements, it will only be in the rarest of cases that 
the Tribunal will refuse to admit his report. 


(iv) The Assessment of Equal Value 


The key to the legislation concerns the criteria and methodology 
by which the expert assessors will determine value. It is simply 
stated that relevant criteria include “effort, skill and decision” but 
many others may be considered.” Equal value is something of a 
misnomer; what is being tested at this stage is rather the question of 
“equal input by the employee.” The issue of value to the employer 


2 241 I.R.L.I.B., note 20 above, raises the interesting question whether there would be 
a failure to give adequate reasons if the report reached a different conclusion from an 
employer job evaluation scheme and did not explain why. 
The Irish legislation referred to below adds “working conditions” while the N.C.C.L. 
draft includes “physical or mental effort, accuracy, skill, training, responsibility for 
equipment or people, working conditions, stress and decision making.” 
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in the strict sense may arise if the employer argues the -genuine 
material difference defence. No specific guidance is given to the 
experts on the methodology to be adopted,” either in respect of the 
technique for the assessment of value or the criteria. to be employed. 

There are two main approaches: a “felt-fair” approach and reliance 
on more formal job evaluation techniques. The problems and 
possibilities of each will now be examined. One striking feature of 
the Irish legislation, which has for some years included an equal 
value provision, is the virtual eschewing of the latter approach” in 
favour of the former. In a typical case “each side draws up job 
descriptions and their own evaluation of these job descriptions and 
then seeks by argument to persuade the Equality Officer of the 
validity of their evaluation.””” Under this procedure sharp disagree- 
ments over job descriptions are very frequent” and, under the 
English procedure, will no doubt occur when representations are 
made to expert assessors. The Equality Officer typically watches the 
various jobs under comparison for a few days and submits a report 
based on these observations. These usually comprise detailed job 
descriptions; a comparison of their value under some or all of the 
headings of skill, physical or mental effort, responsibility and work- 
ing conditions; finally the Equality Officer will conclude that having 
taken all the various factors into consideration the claimant’s work 
is or is not of equal value with the comparator. Under this “job 
package” approach there is no requirement of equality in respect of 
each and every factor; a disparity of value in relation, for example, 
to skill, may be counter-balanced by a difference in, for example, 
working conditions. 

There has been no serious examination of the methodology 
involved. No attempt has been made to answer whether each factor 
is to be given the same weight in assessing value.” Nor has consider- 
ation been given to more general economic factors or the operation 
of the labour market. The actual conclusions tend to be brief, 
impressionistic and subjective, not expressed in a way which is likely 





2 It is for this reason that the N.C.C.L. among others has argued that the legislation 
should have made provision for E.O.C. to issue a Code of Practice which should contain 
“adequate criteria.” It is however most unlikely that a code could be sufficiently detailed. 

% The only time job evaluation has been used was in a formal investigation by the 
Employment Equality Agency into pay equality at Medeering Ltd. The result was to 
reverse the finding of the Equality Officer (Recommendation No. 12/1977) that a breach of 
the Act had occurred. i 

2 Curtin, “The European Community Right to Sex Equality and its Implementation in 
Irish Labour Law” (1983) 5 Dublin U.L.J. 42, 54. 

% For example, in Ostlanna Iompair Eireann Teo v. Employee Equality Officer’s 
Recommendation No. 38/1981, para. 16, the union claimed in respect of a Mr. Paddy 
Enright that “he takes no part in cooking duties and the Company’s job description is 
therefore a complete fabrication,” and in respect of a Mr. Christy Hefferman that the 
additional duties mentioned of “unblocking of drains, dishwater and cleaning of walls ar 
performed on a once off basis.” ' 

31 In Harringtons and Goodlass Wall Ltd. v. 5 Female Employees Equality Officer’s 
Recommendation E.P. 12/83, two of the claimant’s work tasks were more skilled than that 
of the male but less demanding under the headings of physical effort and working 
conditions. On this basis the Equality Officer concluded simply that their work was of 
equal value. 
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to provide useful precedents or guidelines. Many of the cases concern 
a comparison between different categories of unskilled and semi- 
skilled workers. For example in Ostlanna Iompair Eireann Teo” the 
claim was by female kitchen assistants and cleaners for equality with 
three male kitchen assistants. The majority failed largely on the 
ground that the continuous operation of the dishwasher for two- 
and-a-half hours each day was more physically demanding than any 
- Of the tasks performed by the women. One of the women succeeded 
as much of her day was spent on the same task as the men, while 
another cleaner succeeded apparently on the ground of the large 
number of different tasks she was required to perform. The Borg- 
Warner’’case referred to earlier is important because of the problem 
of comparing large numbers of significantly different jobs all of 
which are unskilled.. Furthermore, while the job descriptions were 
agreed between the parties, the arguments based on them tended to 
be of the utmost banality. The distinguishing feature of the utility 
maintenance man was the large number of different tasks required 
of him compared to the majority of the women claimants. This fact, 
coupled with the fact that his work was considered physically 
demanding, meant that only two of the eight categories of claimants 
were awarded equal pay. This is a potentially worrying approach; 
caretaker-type jobs will often have these distinguishing elements. 
Furthermore there is a danger, when looking at physical demands 
and working conditions, that the same factors could be considered 
twice, to the disadvantage of the female claimants. | 

The Irish experience, which the European Court regarded as a 
potentially helpful model for the British legislators, does not give 
ground for optimism. Procedurally it is far in advance of the British 
proposals. Yet the outcome is limited and unexciting. There has 
certainly been no radical shift towards greater equality in pay** and 
no attempt to tackle or even discuss the underlying causes of 
inequality. The emphasis on detailed job description has made it 
relatively easy to conclude that jobs are not of equal value while the 
failure to articulate criteria which can be used as precedents also 
limits the effectiveness of the legislation. Even the Employment 
Equality Agency is disappointed with the lack of imagination shown?’ 
in claims.' Procedurally the Irish model has great merit; substantively 
its outcome has been disappointing—a lesson to those who believe 
that equal value legislation can significantly alter the levels of 
women’s pay. 


32 Note 30 above. 

3 Note 14 above. 

4 The female-male average earnings ratio in manufacturing was 0-57 in 1966, 0-54 in 
1969, increasing to 0-61 in 1975, reaching a peak of 0-69 in 1980; it was 0-68 in 1981: Digest 
of statistics on women in the labour force and related subjects, Chap. 6. 

-3 In the E.E.A. Action Plan for 1983/86 the steady decrease in the number of equal pay 
cases is noted, the continuation of pockets of low-paid female employment was commented 
upon, topped by a call for a more “imaginative and systematic application of the concept 
of equal pay for work of equal value.” 
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It is less likely that the expert will conduct a full job evaluation 
study. In the first place such studies take a considerable time.” 
Secondly the most successful studies in terms of management and 
workforce acceptability have been those where. the union has been 
involved from the outset, in other words where there has been a will 
to make the study succeed. Job -evaluation studies need continual 
modification over time, and an unpopular study imposed by the 
expert may cause industrial relations difficulties. Studies can only be 
implemented as a whole rather than merely in relation to the 
individual claimant and the expert may see the “felt-fair” approach 
as less likely to induce post-decision conflict. The legislation, how- 
ever, is sO vague on this point that an obvious escape route for 
worried management is a voluntary study. To the limited but clear 
extent that such studies do benefit female exployees the advantages 
of the legislation should not be written off as non-existent. 

To expect anything more of job evaluation either voluntarily or 
by the expert is a false hope, and this is true however clear the 
criteria.and however advantageous to claimants be the procedure. 
The objective of job evaluation is not to reduce pay inequalities but 
to rationalize pay structures. It may result in some improvement in 
the position of women within a particular firm, but that is a by- 
product not an aim. Furthermore “no amount of examination of jobs 
can determine whether or not a given factor should or should not 
affect: pay or whether one factor should have more weight than 
another .. . The answers to these questions are not to be found in 
the job; they exist subjectively in the minds of those who perform 
or manage or evaluate the jobs. For success, job evaluation requires 
that those concerned share the same view of the importance of job 
factors or that they can be induced by discussion to reach ‘agree- 
ment.”°’ It “taps analytically an implicit consensus underlying every- 
day judgments about pay; it standardises and systematises what are 
generally considered to be fair relationships about pay.” But the 
demand for equal pay for work of equal value is fundamentally a 
moral demand based on the view that there is no such consensus,”” 
although this. more challenging view was certainly not in the Gov- 
ernment’s mind when passing the legislation. As job evaluation aims 
at rationality not rightness it is vain to anticipate a serious disturbance 
to the status quo by legal intervention, especially given the timidity 
of the statutory procedure. 

Further problems with job evaluation must be noted. First, Clegg 
argued that traditional techniques are more applicable to the private 
sector than. the public. The Commission had a particular difficulty 


36 It has been shown that the time taken varies enormously; a survey reported at 249 
I.R.R.R. 2 found that two-thirds of firms took six months or more to complete the task. 

37 Standing Commission on Pay Comparability (Clegg Commission), Report .No: 9, 
General Report, Cmnd. 7995, para. oP See also Hyman and Brough, Social. Values and 
Industrial Relations pp.30-39. 

38 Hyman and Brough, supra, p.32. 

% Ibid. at p.31. 
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with the references relating to nurses and teachers,” because the 
qualities instinctively felt worthy of remuneration did not fit in with 
established approaches. Secondly, “it is not feasible . . . to develop 
factors which are suitable for the evaluation of both manual and 
white-collar jobs, since the skills and working conditions which apply 
are of a different order.”“' This again warns against expecting 
wide-ranging equal value claims to be successful. The third problem 
concerns the role of the trade unions: one feature of the Irish cases 
is the active role played on behalf of the claimants in many cases by 
the Irish T. & G.W.U. It is unclear from the cases whether the 
comparators chosen by the union were also members. In England 
there is certainly no reason to assume that the union will always 
assist the claimant. A successful claim may disturb well-established 
wage structures, and larger, unionised firms are more likely already 
to have undertaken an evaluation study. Furthermore, craft unions, 
almost entirely male, have fought to maintain differentials based on 
skills which may no longer be tenable.” It is perhaps they who have 
most to fear from successful equal value claims, though the industrial . 
relations consequence may be very disruptive. 


(v) The Defence of Genuine Material Difference 


The new section 1(3) rewords the previous law and introduces a 
wider subclause applicable only to equal value claims.* This pro- 
vision was seen to be necessary in the light of the decision of the 
Court of Appeal in Fletcher v. Clay Cross (Quarry Services) Ltd. ,“ 
where it was held that the only factors which could come within the 
defence were those “personal” to the employees concerned; extrinsic 
economic factors (in this case that the male would not work for the 
employers. unless he was paid more than the female was being paid) 
were not, to be allowed to undermine the operation of the 
legislation.“ : 

The effect of the changed wording on the old law is problematic. 
The division into two categories of material factor emphasises even 
more clearly than the original wording that only personal factors are 
permitted as a defence in all except equal value claims. There seems 
little doubt that the intention was to enshrine the Fletcher principle 
in legislative form. This is ironic in that some subsequent cases have 





“ Cmnd. 7795 and Cmnd. 7880 respectively. 

4 Husband, supra, note 21, p.56. 

4&2 Phillipps|and Taylor, “Sex and Skill—Notes towards a Feminist Economics” (1980) 6 
Feminist Review 79; Husband, supra, note 21, p.56. 

“ The new section 1(3) now provides: “An equality clause shall not operate in relation 
to a variation between the women’s contract and the man’s contract if the employer proves 
that the variation is genuinely due to a material factor which is not the difference of sex 
and that factor—{q) in the case of an equality clause falling within subsection (2)(a) or (b) 
above [the old law], must be a matertal difference between the woman’s case and the 
man’s; and (b) in the case of an equality clause falling within subsection (2)(c) above [an 
equal value claim], may be such a material difference.” 

“ [1979] 1 All E.R. 474; [1979] I.C.R. 1 (C.A.) 

45 See for example Lawton L.J. at 480h. 
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permitted the consideration of non-personal factors.“ This was 
perhaps inevitable given the inherent ambiguity in the Fletcher 
distinction. It is therefore open to argument that the cases subsequent 
to Fletcher are no longer to be relied on. More likely is a holding 
that the new 1(3)(a) leaves the old law unchanged, with the precise 
distinction between personal and other factors requiring further 
elucidation. : oe 

In an equal value case; procedure rule 8(2E) provides that a 
Tribunal may on the application of a party hear. evidence on this 
defence before the case has been referred to the expert if “it 
considers that it is appropriate so to proceed.” As it is illogical to 
consider matters of defence before a prima facie claim has been 
established, it is considered unlikely that a Tribunal will often choose 
to proceed in this way, though this is so much within the discretion 
of each individual Tribunal that over-confidence would be unwise. 
If this power be not. exercised, the defence can and must be raised 
when the hearing is re-convened. If the power is exercised, a 
successful establishment of the defence concludes the case without 
more, but failure at this stage does not prevent the employer trying 
again after the expert’s report has been received. 

The section provides that if the variation in pay “is genuinely due 
to a material factor which is not the difference of sex” the equality 
clause shail not operate (emphasis added). Taken literally this is 
extremely wide and on such a reading might benefit any employer 
who could show he had no intention to discriminate in the way he 
assessed value for himself. The objective of the widening of the 
defence is to cover “circumstances where the difference in pay is not 
due to personal factors ... but rather to skill shortages or other 
market forces.”*” In answer to criticism that this blew a gaping hole 
in the regulations, the Minister was content to say that he “felt it 
safe to rely on the market.” a 

In relation to “market forces” there are two questions: can they 
be satisfactorily identified and, even if they can, should they be 
permitted to operate as a defence? The going rate for a particular 
job may have wide variations even within a given geographical area; 
job titles commonly employed.are rarely precise enough to define 
the market; there is no market for uncommon jobs or those where 
only one firm in a region requires a particular job. Husband 
concludes that “the control provided by the market is not sufficient 
for management purposes in fixing pay rates”; it therefore follows 
that it should not be sufficient for a tribunal to permit a defence 


4 See Farthing v. M.O.D. [1980] I.R.L.R. 402 (C.A.); Macarthys v. Smith (No. 2) 
[1980] I.C.R. 692 (C.A.); Albion Shipping Agency v. Arnold [1981] ILR.L.R. 525 ERT 
Jenkins v. Kingsgate (Clothing Productions) Ltd. (No. 2) [1981] I.R.L.R. 388. E.A.T.). 
For comment on these cases see, inter alia, Szyszczak, (1981) 10 I.L.J. 259; Townshend- 
Smith, “The Impact of European Law on Equal Pay for Women,” in Furmston, Kerridge 
and Sufrin (eds.), The Effect on English’ Domestic Law of Membership of the European 
Communities and of Ratification of the European Convention on Human Rights, pp.87-95. 

47 H.L.Deb, Vol. 1284, col. 486. 

48 Husband, supra, note 21, pp.61—62. 
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based on a simply allegation of the operation of market forces. 
Much more detailed evidence would be needed. In the majority of 
cases this would be almost impossible to produce; in the very rare 
cases where few employees are concerned it might be possible.” 

The above argument is purely technical: that the quality of the 
evidence likely to be assembled will not be sufficient for the employer 
to discharge the burden of proof. It can further be argued that the 
market itself undervalues qualities which women are likely to bring 
to a job. It has been pointed out that the market “is not an 
impersonal absolute; it is an aggregate of the behaviour and attitudes 
of numerous employers,””° in relation to, for example, the value of 
accumulated work experience in a particular job. As the purpose of 
the legislation is to challenge existing assumptions about the opera- 
tion of the labour market, a simple assertion that the market 
operates so as to defeat the claim cannot be permitted.*! 

A rather different point is whether the alleged adverse impact on 
collective bargaining structure could be a successful defence. Again 
such a defence is within the literal meaning of the statute. It is 
commonly argued that the long-term impact of collective bargaining 
on pay patterns and structures is no more than marginal.” Given 
the high degree of segregation by gender in the labour market and 
the tendency for women to be concentrated in the lower paid jobs™ 
it is clear that the continuation of collective bargaining in its present 
form offers little hope of a significant reduction in the wage differ- 
ential. The allowing of such a defence would be to connive at the 
maintenance of existing pay differentials between jobs. It would be 
virtually impossible to establish that a union had failed adequately 
to represent the interests of its female members,” particularly if the 
union had simply accepted the traditional pay hierarchy. 

The “mischief” which the legislation is designed to combat is the 
undervaluing of “women’s” work. To attempt to justify this by 
reference to traditional pay rates or to the convenience of the 
collective parties is entirely unacceptable. The presumption must be 
that work of equal value shall be paid the same, and that it is 





© Assessing market forces seems even harder than the requirement, laid down in Jenkins 
v. Kingsgate [1981] I.C.R. 592, of comparing the productivity of full-time workers with 
those who work part-time. . 

*° “Equal Pay for Comparable Work” (1980) 15 Harvard Civil Rights—Civil Liberties 
Law Review 476, at p.500. 

*' Further, see for example, Hyman and Brough, supra, note 37, Chap. 5; Chiplin and 
Sloane, Sex Discrimination in the Labour Market, Chaps. 4 and 5; Phelps Brown, supra, 
note 4, pp.10-25, 322-332. 

* Hyman and Brough, supra, note 51, pp.74~-92. 

> Hakim, “Sexual Divisions within the Labour Market” (1978) D.E. Gazette 1264; and 
Hakim, “Job Segregation—Trends in the 1970’s” (1981) D.E. Gazette 521. 

* For this reason improvement in the position of women in the trade unions is seen as 
a way forward, e.g. Snell, “The Equal Pay Act and Sex Discrimination Act—their impact 
in the workplace” [1979] 1 Feminist Review 37; Gill and Whitty, supra note 3, Chaps. 8, 9 
and 20. 


5 On the “duty of fair representation” in United States Labour Law, see Steel v. 
Louisville and Nashville Railroad (1944) 323 U.S. 192 and Vaca v. Sipes (1967) 386 U.S. 
171. 
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incumbent on the employer to adduce a very specific argument why 
this should not occur. The defence already permits him to show that 
the differential was objectively necessary to reduce‘ absenteeism or 
improve productivity.” Under the expanded law there is a clear 
difference between a narrow argument that a particular employee 
would not work for less, situations that can be dealt with by terming 
the differential a “market allowance”: or “job allowance,” and a 
wide argument that a variation must be maintained for market or 
industrial relations reasons. The wider the argument the more 
difficult it will be to prove. Given that the Government has made no 
attempt to elucidate which economic factors can be considered and 
that all is left to Tribunals who will no doubt be unwilling to enter 
the realm of economic theory it is submitted that they will be mindful 
of the aim of the legislation and will only rarely permit the defence 
to be successfully invoked in circumstances where it would not 
previously have been allowable.*® 


(vi) Conclusion 


To attempt to assess the likely impact of the legislation requires 
knowledge of the degree to which pay inequality is caused by | 
unequal assessment of value. In the current state of research know- 
ledge this is an impossible task.” “Explanations for the . . . differ- 
ential include discrimination, women’s lack of human capital [i.e. 
that women “invest” less in the labour market than men], their 
commitment to household duties, breaks in length of service, limits 
placed on geographical mobility, monopsony in the labour market, 
the overcrowding of women into certain occupations and their 
concentration into lower paying organisations, exclusion from higher 
paying jobs in internal labour markets, the use of incremental pay 
systems, entrapment in the secondary sector of the dual labour 
market and lower levels of productivity and commitment to work.”™ 
It is clear that the majority of these reasons cause women to enter 
jobs that are low-paid rather than bring about the unequal assessment 
of value of equivalent jobs. The problem of women’s pay is largely 
one of low pay generally rather than one of discrimination between 
men and women.” Attempts to demonstrate that women’s jobs are 
equal in value to those of men are likely to founder on the absence 
of any proper criteria to reach that judgment; pay rates are not fixed 
by reference to objective criteria. There is no point in criticising the 
legislation for their absence if none can be found. 

Employers may be frightened by the legislation, fearing a decision 
which greatly increases their wages-bill. Given the ambiguities and 





% Jenkins v. Kingsgate (No. 2) [1981] I.R.L.R. 388. 

`“ Husband, supra, note 21, pp.214-215. 

38 For a more detailed consideration of the defence, see McCrudden, “Equal Pay for 
Work of Equal Value: The Equal Pay (Amendment) Regulations 1983” (1983) 12 I.L.J. 
197, at pp.211-219. 

5 Sloane, supra, note 2, p.45> 

© Ibid. 


i Phelps Brown, supra, note 4, Chap. 5. 
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lack -of clear criteria, such fear is understandable. The sensible 
response is a carefully conducted voluntary job evaluation scheme, 
and to the extent that such schemes assist the pay levels of women 
the legislation should not be written off. Beyond that, the severe 
procedural weaknesses, coupled with the fact that the legislation is 
largely irrelevant to the underlying causes of low female earnings, 
mean that it would be wishful thinking to expect the earnings 
differential to be reduced more than marginally. 


RICHARD TOWNSHEND-SMITH* 


* Lecturer in Law, University of Bristol. The author would like to thank Margaret 
Monahan, Equality Officer, Paul Cullen, Chief Officer of the Employment Equality Agency 
and Declan Madden, Compiler of the Annual Labour Court Review, for the provision of 
much helpful Irish material. 


REPORTS OF COMMITTEES 


REPORT OF THE INTER-DEPARTMENTAL COMMITTEE ON CONCILIATION 


“Consent, if mutual, saves the lawyer’s fee, 
Consent is law enough to set you free.” 


Divorce has both a public and a private dimension. Marriage is a 
social institution, but is also a contractual relationship conferring 
rights and responsibilities on husbands and wives. This is a contract 
like no other. When the arrangement breaks down, at least one 
partner is liable to have experienced the loss of a relationship which 
they valued; they may also have lost, or be in the process of losing, 
their home and their children. Submission to the legal process 
reinforces this loss of status and personal prestige. The divorcing 
couple may not understand the law, its procedure, or its documen- 
tation; they may also have to submit to a humbling process of 
investigation and in many cases they are forced to accept that 
decisions about their children are being taken out of their hands. 
Furthermore, when the marital relationship comes to an end, this 
. Often reflects long-standing family problems which courts cannot 
finally resolve. Separation may also create new difficulties, for 
example, over access arrangements. Many of the issues have to be 
compressed and defined artificially to fit a legal context. But when 
the whole process has been gone through -and the experts have 
dropped away, the divorced couple (and in particular, divorced 
parents) have to find some means of carrying on their separate lives, 
whilst remaining in contact with each other. 

The most attractive and distinctive feature of mediated divorce 
settlements is the opportunity which they provide, or are thought to 
provide, for the parties to exercise a degree of control over decisions 
affecting their own and their children’s lives. While court adjudica- 
tion is positively welcomed by some couples, there is another group, 
the size of which can only be guessed at, who, although unable 
immediately to agree matters between themselves, would be able, 
given sensitive and unobtrusive assistance, to retain a considerable 
measure of responsibility for the decisions which have to be reached. 
Such help might be offered in the relatively early stages of marriage 
breakdown, before the legal process has been embarked upon, and 
away from the formal atmosphere of the courts. 

These thoughts led many of us to welcome the setting up of an 
inter-departmental committee to report on “the nature, scope and 
effects” of existing conciliation services and “to consider whether 
those or further facilities should be promoted or developed ... 
within existing resource planning.”? 





i Report of the Inter-Departmental Committee on Conciliation, HMSO, for the Lord 
Chancellor’s Department, 1983, para. 1.1. 
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The Committee was established in March 1982, comprised of civil 


servants drawn from the Lord Chancellor’s Department, Home 


Office, Department of Health and Social Security, Treasury and the 


Central Policy Review Staff. Its report was published in July 1983. 


It is a narrow, unimaginative document which fails to meet its terms 
of reference. This is to some extent obscured by a baffling statistical 
presentation, but lurking beneath the figures is one simple fear, that 
of committing their political masters to additional expenditure. 
‘The term “conciliation” is now applied both to legal procedures 


‘(preliminary appointments on court premises involving a registrar 


and/or welfare officer) and to a range of voluntary and statutory 
services, many of which vary greatly i in organisation, focus, and in 
the spirit in: which their activities are performed. The Committee’s 
remit took in both forms of “conciliation” but it concentrated on out 


.of court services and, in particular, on trying to establish whether 


these schemes'save public funds and therefore whether a national 


conciliation service would pay for itself. This reflects a long-standing 


preoccupation with reducing, or at least halting the upward trend of 
expenditure! on legal services. The only excuse which the Committee 
has for interpreting its brief in such a very limited way is that some 
conciliation 'schemes (notably the Bristol Courts Family Conciliation 


: Service) have entered vigorously into the “savings” debate, claiming 


a direct impact on legal aid expenditure and volume of court 
business. The Committee responded by mounting a “savings” exer- 
cise of its Own, proving, certainly to its own satisfaction, that the 


. setting up of a national conciliation service would result in a net 


increase in expenditure. 

The attempt to measure the impact of conciliation on costs displays 
a certain virtuosity, but few of the Committee’s calculations prove 
what it thinks they prove. The various tables, particularly those 


' displayed ‘in':the appended “Study Group” report, maintain the 


tradition established by the Judicial and Legal Aid Statistics. They 
are designed to be admired from afar, rather than read and 


' understood: 


Nevertheless, judged purely on the question of cost, the Commit- 
tee arrive at the right answer, albeit for the wrong reason. It is very 
doubtful whether conciliation services, even if successful in securing 
agreements, could ever achieve a major impact on legal aid expen- 
diture. Many solicitors argue that the existing Green Form Scheme 
provides rather meagre remuneration for the preliminary work which 
they do on their clients’ behalf. They will quite understandably be 
resistant to further loss of income. Conciliation may save money in 
individual cases, but that is not the same as claiming that there will 
be savings overall. This need not mean, as is sometimes alleged, that 
solicitors deliberately foment conflict, but professional resistance to 
loss of income makes it unlikely that massive savings will be achieved 
through conciliation. Certainly there is no lack of necessary family 
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work for solicitors to do. To this extent, therefore, the whole 
“savings” argument is based on a false premise. 

These cost calculations act as a kind of fig-leaf to cover the 
Committee’s reluctance to‘ address more fundamental questions, in 
particular: Do conciliation. services provide—or could they 
provide—a valuable service to a worth-while number of divorcing 
couples? The Committee does not even begin to address this. 
Instead, it accepts the routine, sentimental assumptions which 
characterise much of the debate on this subject. Thus, it asserts, 
without discussion or argument, that “conciliation” in matrimonial 
disputes “must surely be primarily for the sake of.the children.”” 
Whilst it is true that most existing conciliation services concentrate 
their efforts on custody and access issues, this is largely a reflection 
of the background, skills and interests of their staff. They are right 
to be.cautious about embarking upon negotiations in a field in which 
| they have little experience. It is strange, to say the least, that. the 
Committee has apparently ruled out mediation in disputes about 
money when there is much evidence, for example from the Austra- 
lian courts, that this can be extremely effective.’ 

If “conciliation” is confined to disputes over children, or to i issues 
with a high “emotional” content (which tends to be another way of 
expressing the same idea) this will confirm and support separate 
professional identities—notably, those of law and social work. But 
this kind of demarcation does not reflect the way in which divorcing 
couples see their problems. They respond “emotionally” because 
they feel that they are being treated unfairly. They may well seek 
partisan support from a lawyer, but in some cases at least, this will 
be in the hope of gaining information and clarification about their 
options, rather than to obtain a “champion” ready to do battle on 
their behalf. They may welcome advice and support from a solicitor 
whilst at the same time being prepared to engage in discussion with 
a neutral third party. 

When it comes to measuring what it terms the “wider social 
benefits” of conciliation, all the Committee considers is the propor- 
tion of “settlements” achieved. In practice, many factors contribute 
to cases being settled. These include fear of costs and resignation at 
what is perceived to be the inevitaþle outcome. It is therefore 
necessary to consider the quality of such agreements; to ask whether 
the parties have not simply given up in despair; whether they really 
have any intention of abiding by the terms of an agreement; whether 
they have played some part in the decision-making process; and 
whether they have been placed on a better footing to conduct future 
negotiations (as may well be necessary) without further resort to the 
court. - 


2 Para. 1.13. 
3 Malcolm Broun, Q.C., Conciliation—The Australian Experience. The Cuinberland 
Lodge Conference 1983, the Family Law Bar Association. 
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When considering these questions, it is necessary to distinguish 
between, on the one hand, putting a stop to overt conflict—which is 
what is usually meant by “settlement”—and‘ on the other, the ` 
achievement of genuine agreement—what one might term “har- 
mony” or “resolution.”. “Settlement” in the above sense—and in the 
sense used by this Committee—may include tactical withdrawal or 
surrender. If agreement is reached, this may be heavily dependent 
on the achievement of compromise, almost regardless of what the 
parties would regard as a fair outcome. The unthinking application 
of this kind of sociology of effectiveness means that conciliation is 
seen purely in terms of the efficient processing of disputes. Its value 
to the parties is immediately called into question, it being open to 
the same criticism as can be applied to other forms of “informal 
justice,” namely, that in Abel’s terms, they offer “a neutralization 
of conflict that presents itself as a new and better mode for expressing 
conflict.” 

Underlying the apparent success of conciliation services such as 
the one in Bristol are considerable pressures directing the parties . 
towards making some agreement. In many of these cases thete 
would in any event be a settlement of some kind. This point is given 
considerable emphasis by the Committee, but what it apparently 
failed to realise is that much the same may be said of the legal 
process itself: in terms of achieving “settlement,” almost any 
approach will “work” most of the time. Whatever one may think of 
our present adversarial system, there is no doubt that solicitors and 
_ barristers can and do adapt it to settle many issues without recourse 
to a full trial. But the Committee made no attempt to consider the 
level of dissatisfaction, refusal to implement, or number of further 
' applications following these settlements negotiated by lawyers. Nor 
does it consider these matters in relation to court adjudication. Of 
course, it has no idea of the answers to these questions. But it does 
not even think them worthy of mention. 

This same narrowness of outlook is apparent in the Committee’s 
approach to assessing the “demand” for conciliation. It bases its 
calculations on the number of contested custody and access appli- 
cations to the court, apparently oblivious of the fact that whilst some 
couples prefer to seek a solution within the legal framework, others 
take the opposite view. They will welcome help from an independent 
mediator who has no formal authority, but will avoid court proceed- 
ings come what may, even at the cost of abandoning what they see 
‘as a legitimate claim. Fear of costs is one reason for this, but there 
is also the tension and feeling of impotence which for some is 
engendered by the legal process. They may also have to wait a year 

4 Richard L. Abel, “The Contradictions of Informal Justice, ” in The Politics of Informal 
' -Justice, Vol. 1; The American Experience (ed. Richard L. Abel), Academic Press, 1982. 


5S G. Davis, IÀ. Macleod, M. Murch, “Divorce and the Resolution of Conflict,” Law 
_ Society’s Gazette, Vol. 79, No. 2. 
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or more before their case is dealt with and, even then, this may not 
be to their satisfaction. i E 

Despite these obvious shortcomings, it is true that many couples 
have learned to think in terms of court proceedings as the only 
remedy for their difficulties. The legal profession has spent a great 
deal of time and effort establishing a “demand” for its services in 
the matrimonial field. Many people believe that an immediate 
approach to separate legal advisers is right and necessary. Some do 
not even know that they are “allowed” to obtain a divorce without 
consulting a solicitor. But who knows whether, if introduced to 
other processes, they might not come to find those equally necessary? 
Evidence submitted to the Inter-departmental Committee from the 
independent Bristol scheme described how the referral rate built up 
gradually as confidence between legal advisers and conciliators grew 
and as the general public became more aware of the service. 

None of this appears to be of any interest to the Committee. It 
wants to see out of court conciliation schemes operating with local 
support and dependent upon volunteer effort. It is true that a new 
national network of out of court conciliation services would be 
“disproportionately expensive to establish and to run.”” But why not 
something more modest, building on the. independent. services and 
divorce court welfare-run schemes already in existence? The organ- 
isers of many out of court schemes are already thinking in terms of 
closer links with the divorce court welfare service and “in-court” 
mediation. This would involve a greater sharing of existing resources. 
The only possible reason for setting out such an absurdly grandiose 
scheme as is envisaged in this report, is in order that it may be 
demolished. 

The Committee’s dismissal of out of court conciliation services 
may also reflect the fact that, given a heavy representation from the 
Lord Chancellor’s Department, it felt bound to represent what it 
took to be the interests of the legal profession. One can understand 
the Committee’s nervousness. That conciliation services such as the 
one in Bristol have flourished as they have done is largely due to the 
goodwill of lawyers, but there remains considerable hostility in some 
quarters. ‘This is hardly surprising considering the publicity that 
conciliation has attracted, with some commentators appearing to 
suggest that, given the help of a good conciliator and perhaps armed 
with a Which? Guide to Divorce, any sensible person should be able 
to deal with all their divorce problems. 

In order to understand the scope for mediation in family disputes, 
we need to look again at the role of the divorce lawyer. In the case 
of solicitors, this is’certainly quite different from the days when 
divorce was a judicial process, requiring the presentation and proving 
of a case for the petitioner. The polemic skills of the advocate are 





6 G. Davis, A. Macleod, M. Murch, “Special Procedure and the Solicitor’s Role,” Family 
Law, Vol. 2, 1982. 
7 Para. 5.6. 
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now seldom used in matrimonial cases except in the argument of 
contested financial applications. But solicitors retain an important 
position as sounding boards to whom the parties can confide their 
uncertainty as to whether they really want a divorce; whether they 
should leave the matrimonial home; how they should respond to 
access requests; and what would be a “reasonable” level of 
maintenance! 

Nor should it be forgotten that our legal system is designed to 
protect the weak from the strong and that in family disputes, as in 
any other type of conflict, there are many who need that protection. 
For example, the legal process is still important in providing a means 
of investigating the financial affairs of a recalcitrant and obstructive 
husband. On the other hand, it is not sensible for lawyers to be 
making numerous lengthy telephone calls to negotiate access 
arrangements over Christmas when this could be done more effec- 
tively through a mediator, with both parties present. 

It may be seen therefore that the working relationship between 
mediator and legal advisers is ‘of the first importance. This was not 
understood by the Committee. It refers to “cases in which for one 
reason or another a spouse is relatively too weak or inadequate to 
look after him or herself in conciliation proceedings.”® But it failed 
to appreciate that mediators (certainly in Bristol and, we would 
expect, elsewhere) will refer clients back to their solicitors before 
critical decisions are taken. In any event, agreements reached 
through an independent mediator are not legally binding. There is 
no risk of the parties’ rights being infringed. Likewise, in cases 
where agreement is not reached, negotiation through a mediator 
may succeed in narrowing and defining an issue, it being then 
referred back to solicitors for it to be dealt with adversarially. This 
system of referral from solicitor to conciliator and back again, if 
managed effectively, enables the parties to embark on careful 
negotiations, away from the pressures of the courtroon, in a situation 
in which they are in control and communicating directly with one 
another; but they also retain the protection afforded by the lega 
process. | 

Not all solicitors see it that way. Once having received instructions 
from a matrimonial client, they may feel that they have a responsi- 
bility to see: the problem through to the end. The client may take 
the same view, in which case that is the end of the matter. But there 
are precedents in other branches of legal practice for sharing the 
client’s problem, for example, with the accountant for tax advice; or 
the surveyor for a report on property. 

This kind of sharing of responsibility is also seen in the course of 
mediation appointments on court premises. In-court mediation by 
registrars or welfare officers is far from being an unproblematic 
concept.’ But there is something to be said for offering solicitors 





8 Para. 5.5. 
? Simon Roberts, “Mediation in Family Disputes” (1983) 46 M.L.R. 537. 
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encouragement to develop a role as advisers and negotiators along- 
_ side their clients. A preliminary appointment on the court premises, 
as advocated in the Booth Committee’s consultative document,’° 
might serve to challenge the traditional view that the threshold of 
the court is the point at which family autonomy is inevitably 
superseded by public regulation and sanction. The approach of some 
judges in the course of section 41 children’s appointments suggests 
that, given an unobtrusive style and skill in developing rapport, 
judicial officers can function as effective mediators." 

The forerunner to the Booth Committee’s “initial hearing” has 
been the so-called “conciliation appointment” conducted by registrar 
and/or welfare officer. These preliminary appointments have now 
been instituted in several courts as a first step in contested custody 
or access applications or where the respondent files an Answer to 
the divorce petition.” The Inter-departinéntal Committee gives a 
cautious welcome to mediation on the court premises. It would like 
to see more research done but it suspects that this procedure 
encourages “settlements.” In this, it is probably right. The question 
is whether these appointments will do more than reflect the court’s 
interest in bringing each case to a rapid conclusion. Roberts has 
argued convincingly that any attempt to get the best of both worlds, 
to apply the symbolic authority of the court to a process which is 
billed as non-coercive bargaining, will end by weakening and con- 
taminating both the mediation idea and our system of adversarial 
trial.” 

Whilst almost all negotiations involve an element of compromise, 
there is certainly a risk that the basic tenet underlying the mediation 
concept, namely that the parties themselves control the outcome (as 
well as, it could be argued, the form) of the negotiations, will be 
sacrificed to the court’s need to secure a settlement of some kind. 
The problem is compounded in'that solicitors also prefer cases to 
settle. It is therefore tempting for them to push the parties into the 
background to the point where they may play literally no part in the 
negotiations. 

This is a kind of administrative distortion of the mediation idea. 
It can already be seen in the preliminary appointments held in 
defended suits. To some extent, these hearings are anticipating a 
change in divorce: law. They are, in part, a device to resolve the 
artificial conflict created by petitions based on unreasonable behav- 
iour. There are obvious difficulties attached to employing procedural 
reform for this purpose, but there is also the blurring which results 


10 Matrimonial Causes Procedure Committee, chaired by Mrs. Booth J. appointed by 
the Lord Chancellor in August 1982. Consultation Paper, August 1983. Paras. 3.1 to 3.16. 
u G. Davis, A. Macleod, M. Murch, “Should section 41 of the Matrimonial Causes Act 
1973 be repealed?” (1983) 46 M.L.R. 121. - 
2 G. Parmiter, “Bristol In-Court Conciliation Procedure,” Law Society’s Gazette, Feb- 
ruary 25, 1981. 
3 “Simon Roberts, op. cit. p.556. 
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when the term “mediation” is applied to processes which, in some 
courts, have a strongly coercive tinge. 

To this extent, the case which the Inter-departmental Committee 
presents in favour of in-court mediation is highly questionable. It 
argues that a mediation appointment on court premises is more 
likely than out of court conciliation to ensure that any agreements 
reached accord with the children’s interest, but this can be challenged 
on two grounds. First, if we accept that in the course of mediation, 
authority remains with the parties, it is difficult to see how this can 
be reconciled with any kind of welfare check; secondly, the pressures 
directing the parties towards a settlement of some kind are surely 
greater on court premises than they are in the course of negotiations 
through an independent mediator. 

Whatever: our reservations, however, there is no doubt that with 
the impetus given by this report—and more importantly, by the 
Booth Committee—we are in for a period of procedural reform. The 
question which still has to be. resolved is whether this will serve the 
parties’ interests in securing an outcome which reflects their own 
definition of the problem and which they perceive to be fair, or 
whether it will simply mean that the court, in the interests of 
administrative efficiency and “savings,” is empowered to exercise 
greater control over proceedings. 


GWYNN Davis* and JOHN WESTCOTTT 


* Research Fellow, Department of Social Administration, University of Bristol. 
t Solicitor practising in Bristol. 


NOTES OF CASES 


PAYING FOR THE CRIMES OF OTHERS 


Dogs a landowner owe any duty to an adjoining occupier to secure 
his land against the entry of trespassers who may damage his 
neighbour’s property? That was the question of considerable import- 
ance raised by P. Perl (Exporters) Ltd. v. Camden London Borough 
Council. The defendant council had let business premises in a block 
of flats to the plaintiffs. The premises included a basement used by 
the plaintiffs for storing garments. The council owned an adjoining 
basement flat which was separated from the plaintiffs’ basement by 
an 18-inch wall. The flat was unoccupied and unlocked, and tramps 
and vagrants had been seen near the entrance. There had been 
several burglaries of other flats in the block and a number of 
complaints were made to the council about the lack of security, but 
nothing was done. One weekend, thieves entered the vacant base- 
ment flat, knocked a hole through the common wall and stole over 
700 garments belonging to the plaintiffs. Barry Chedlow Q.C., sitting 
as a deputy judge of the High Court, found the defendants liable in 
tort for the loss. A unanimous Court of Appeal reversed that 
decision, notwithstanding the “very considerable carelessness” by 
the council’s employees. 

The prospect of “every owner of a semi-detached or terraced 
house [having] a duty to every adjoining owner to secure his premises 
against entry” was clearly too much for their Lordships. “Is every 
occupier of a terraced house,” asked Robert Goff L.J., “under a 
duty to his neighbours to shut his windows or lock his.door when he 
goes out, or to keep access to his cellars secure, or even to remove 
his fire escape, at the risk of being liable in damages if thieves 
thereby obtain access to his own house and thence to his neighbour’s 
house?” The consequences would indeed be startling, not least the 
fact that the duty would vary according to the use the adjoining 
occupier made of his own premises—the more valuable the contents 
the greater the risk of entry, and thus the higher the standard of 
care: expected of the occupier. But what is illuminating about the 
case is how the proposition could'have been advanced at all. 

. It'is an elementary principle of the law of tort that I am not my 
brother’s keeper. “In general (apart from special contracts and 
relations and the maxim respondant superior) even though A is in 
fault, he is not responsible for injury to C which B, a stranger to 
him, deliberately chooses to do.”* The deliberate intervention of a 
third party will normally be.regarded as novus actus interveniens, 
severing the causal link between the defendant’s negligence and the 
plaintiff’s loss. In certain circumstances, however, the courts have 
held the defendant to be under a duty to take precautions: against 


1 [1983] 3 All E.R. 161, C.A. Waller, Oliver and Robert Goff L.JJ. 
2 Weld Blundell v. Stephens [1920] A.C. 956, 986, per Lord Sumner. 
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the intervening act itself. He cannot then rely upon the very conduct 
that led to a breach of the duty as breaking the chain of causation.’ 
Moreover, the fact that the conduct of the third party constitutes a 
criminal offence does not necessarily alter the position.‘ 

The problem, then, is to determine the circumstances in which 
such a duty will be inferred. There would appear to be three types 
of case. First, where the defendant has control over some object 
which may be particularly dangerous if interfered with.’ In the 
Canadian case of Holian v. United Grain Growers Ltd.° the plaintiff 
was injured by poisonous fumes given off from a very dangerous 
chemical which had been placed in his car by four young boys who 
regarded the substance as a “stink bomb.” They had stolen it from 
the defendants’ store shed which had been negligently left unlocked. 
The defendants were held to be under a special duty to keep the 
chemical out of harm’s way and avoid just this type of interference.’ 
Secondly; where there is some special relation between the defendant 
and the third party such that the defendant exercises some degree of 
control over the third party. The obvious example is the relationship 
between prisoner and guard, as in Home Office v. Dorset Yacht Co.® 
Thirdly, where there is some special relation, usually contractual, 
between plaintiff and defendant and the defendant has undertaken 
to observe certain precautions for the plaintiff’s protection. Thus, in 
Chomentowski v. Red Garter Restaurant Pty. Ltd? a head waiter 
was attacked when taking his employer’s money to the bank. The 
defendants were held responsible for the waiter’s injuries because 
they had failed to take adequate precautions to avoid or reduce the 
risk of such attacks. !° 

Although the classification of dangerous objects or special relations 
might be a nice question, one might be forgiven for thinking that 
once it has been found that the facts of a case do not come within 
one of the three categories, then all analytical problems have been 
disposed of. Not so. Not that there is any paucity of conceptual tools 
available. Cases of third party intervention can be treated as prob- 
See a E 


> Haynes v. Harwood [1935] 1 K.B. 146, 156; Stansbie v. Troman [1948] 1 All E.R. 599, 
600 


* Home Office v. Dorset Yacht Co. [1970] A.C. 1004, 1030, per Lord Reid. See also 
American Law Institute, Restatement of Torts 2d § 449 and § 302B. 

$ Dominion Natural Gas Co. Ltd. v. Collins and Perkins [1909] A.C. 640, 646; Weld 
Blundell v. Stephens [1920] A.C. 956, 984. 

® (1980) 112 D.L.R. (3d) 611 (Man.Q.B.). 

7 See also Hayman v. London Transport Executive [1981] C.L.Y. 1834, Cf. Spagnolo v. 
Margesson’s Sports Ltd. (1983) 145 D.L.R. (3d) 381 (Ont.C.A.). 

p f1970] A.C. 1004. See the comments of Oliver L.J. in Perl, supra note 1, at p.168h-j, 
and Waller L.J. at p.164j. See also Hudson v. Ridge Manufacturing Co. Ltd. [1957] 2 Q.B. 
348 (control by employer over employee); Hosie v. Arbroath Football Club Ltd. 1978 
S.L.T. 122 (control by occupier of land over visitor); Carmarthenshire C.C. v. Lewis [1955] 
A.C, 549 (parental control over children); Fleming, The Law of Torts (6th ed., 1983), 

.142-144. 

5 (1970) 92 W.N. (N.S.W.) 1070. 

© See also Charlton v. Forrest Printing Ink Co. Ltd. [1980] I.R.L.R. 331; Stansbie v. 
Troman [1949] 1 All E.R. 599; London Joint Stock Bank Ltd. v. Macmillan [1918] A.C. 
777. 


Mar..1984] NOTES OF CASES 225 


lems of causation, or remoteness, or duty of care.. But, as Oliver 
L.J. observed in Perl, these are simply different facets of the same 
problem, .“for if there be a duty to take reasonable care to prevent 
damage being caused by a third party then I find it difficult to see 
how damage caused by the third party consequent on the failure to 
take such care can be too remote a consequence of the breach of 
duty.” And, no matter which device is employed, the root of the 
difficulty lies with the overworked concept of reasonable foresee- . 
ability. For example, in Lamb v. Camden London Borough Council" 
the plaintiffs house was vacated by the tenant because of subsidence 
damage to the house caused by the council’s admitted breach of 
duty. The question was whether the council should be liable for 
criminal damage to the house caused by squatters who had moved 
in after the tenant left. The Court of Appeal was unanimous in 
holding that the damage caused by the squatters was too remote. 
Oliver L.J. bravely struggled to define the precise degree of foresight 
required before a third party’s actions would not be held to render 
the damage too remote. Not only must they be likely or very likely 
to occur, but in some (unspecified) circumstances they must be an 
almost inevitable consequence. Watkins L.J. was reduced to relying 
on judicial “instinct” that the damage was too remote, notwithstand- 
ing his view that it was reasonably foreseeable. Lord Denning M.R. 
abandoned the search for acceptable principles and resorted to policy 
considerations. What is plain from Lamb is that reasonable foresight 
is being asked to do too much in the realm of remoteness of damage. 
The problem arises from the positive formulation of the test. of 
reasonable foresight, namely that a defendant is liable for any 
damage he can reasonably foresee as a consequence of the breach 
of duty. It has been argued that The Wagon Mound” is authority 
only for the negative proposition that a defendant is not liable for 
unforeseeable damage. He may-be liable for foreseeable damage, 
but in some circumstances further tests can -exclude liability.* Perl 
demonstrates that at times reasonable foresight is also being asked 
to do too much in the realm of duty of care. The plaintiffs’ argument 
rested upon an undiscriminating application of Lord Atkin’s neigh- 
bour principle—if the damage sustained was a foreseeable conse- 
quence of the defendant’s act or omission, he is liable. “The 
foreseeability of damage to property is, by itself, being treated as 
the foundation of the duty,” complained Oliver L.J. Yet that is just 
what Lord Atkin’s test appears to do. Why, then, is there a problem? 

Professor Smith and Professor Burns have recently reminded us 
that the neighbour principle was oo intended to apply to acts 


11, [1981] 2 All E.R. 408. 
2 See Lord Reid’s comments in Home Office v. Dorset Yacht Co. LI: [1970] A.C. 1004, 


1030. 

i [1961] A.C. 388. 

4 See M. A. Milliner “Novus Actus Interveniens: The Present Effect of Wagon Mound” 
(1971) 22 N.I.L.Q. 168; McKew v. Holland & Hannen & Cubitts (Scotland) Ltd. [1969] 3 
ae E. k 1621, 1623, per Lord Reid. Cf. Lord Upjohn in The Heron H [1967] 3 AN E.R. 

7 


226 | THE MODERN LAW REVIEW [Vol. 47 


of misfeasance rather than non-feasance, but that developments over 
the past 25 years have in some respects transformed the Atkinian 
duty of care from a duty to be careful when acting to a duty to 
prevent harm.” Perhaps the clearest example is the imposition of 
liability on local authorities for negligently failing to prevent another 
‘person (builder or architect or surveyor) from causing loss to the 
owner of a building. The objection to holding A liable to C for 
injury caused by B is based upon the principle that, in general a 
mere omission will not found liability. A’s liability would be for 
failing to prevent C from causing damage. The plaintiffs’ contention, 
in Perl, that liability turns only on reasonable foresight of damage 
seeks to use the notional duty of care itself to provide a positive 
duty to act. On this view, what was once regarded as elementary 
would no longer be so. The affirmative duty can arise only from the 
surrounding circumstances, that is the relations between the parties 
or the dangerous nature of the object under the defendant’s control. 
: If, for example, I observe a burglar entering a neighbour’s house, I 
can reasonably foresee that, if I take no steps to apprehend the thief 
or raise the alarm, my neighbour will suffer loss, but I am certainly 
not liable to compensate him for that loss. Reasonable foresight 
alone cannot oblige me to be a good neighbour, and thus Oliver 
L.J. was right to demur. 

The contractual relationship of landlord and tenant might have 
provided the source of a positive duty, but the claim was not pursued 
on appeal.© Another possible source was the council’s ownership 
and occupation of the basement flat. The occupation of land creates 
a number of positive obligations arising from control of the property. 
Non-repair of property, i.e. non-feasance, can lead to liability to 
lawful visitors under the Occupiers’ Liability Act 1957, to members 
of the public.in public nuisance, and to neighbours in private 
nuisance. In the case of nuisance the occupier is liable even for acts 
of nature and the acts of trespassers where he knew or ought 
reasonably to have known of the nuisance and failed to take 
reasonable steps to abate it. “The basis of the occupier’s liability lies 
not in the use of his land; in the absence of ‘adoption’ there is no 
such use; but in the neglect of action in the face of something which 
may damage his neighbour.”"’ Could it not be argued that here there 
is an established principle that the negligent failure:to take precau- 
tions to prevent foreseeable damage resulting from the condition of 
the occupieér’s land shall be actionable? And if so, would the facts in 
Perl come within the principle? The vital factor is the occupier’s 
control over the condition of his land. In nuisance the occupier has 
' an opportunity to remedy the condition created by the trespasser, 


1 J. C. Smith and P. Burns, “Donoghue v. Stevenson—The Not So Golden Anniversary” 
(1983) 46 M.L:R. 147. 

16 See Brook v. Bool [1928] 2 K.B. 578; and generally, Fleming, op. cit. pp.136-144. Cf. 
Evans v. Glasgow D.C. 1978 S.L.T. 17. 

” Goldman v. Hargrave [1967] 1-A.C. 645, 661, per Lord Wilberforce. See also Leakey 
v. The National Trust [1980] Q.B. 485; Sedleigh-Denfield v. O’Callaghan [1940] A.C. 880. 
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and it is the condition of the land itself that causes the damage; 
whereas in Perl the trespassers directly caused the damage with no 
possibility of control by the occupier, and the condition of the land 
merely created the opportunity for the burglary. 

In any event, the overriding concern of the court in Perl was the 
desire to avoid the imposition of an excessive potential. liability on 
the owners of terraced and semi-detached properties. Their Lord- 
ships would hardly have been receptive to an argument for the 
plaintiffs based on analogy with the law of nuisance. One policy 
argument favouring liability is that it might help to reduce the 
growing number of burglaries by encouraging preventive measures. 
On the other hand, the imposition. of liability would simply transfer 
the risk of this type of loss, and thus the burden of insurance, from 
the owner of the goods to the adjoining occupier. In the long run 
this benefits no one, except the insurance industry, since goods 
would have to be insured at least twice by both owner and adjoining 
occupier(s). The inarticulated major premise underlying the decision 
was the insurance position. Insurance spreads the risk of loss by the ` 
. theft. The insurers take a premium to cover just that risk, and, as 
Lord Denning M.R. observed in Lamb, should not be allowed by 
subrogation to pass it on to others. This avoids double insurance 
and a wasteful loss shifting exercise between private insurers or 
between private insurer and taxpayer or ratepayer. This is not an 
approach, however, that has been consistently applied.’* The courts 
have taken a peculiarly ambivalent attitude to the existence of public 
loss spreading schemes. The fact that a defendant is insured has 
never been treated as a reason for imposing liability in tort, though 
it undoubtedly influences decisions in certain circumstances,” Why, 
then, should the fact that the plaintiff ought to have been insured be 
a reason for denying liability, particularly as there is no inquiry into 
the true position as between plaintiff and defendant? In Lamb, for 
example, since most buildings and household policies exclude loss or 
damage to a residence unoccupied for 30 consecutive days, the 
probability was that the plaintiff was uninsured, and it was the 
defendant’s negligence that had created the conditions which would 
have invalidated the insurance. If the courts were actively seeking to 
encourage sensible risk allocation by imposing “liability” on the most 
appropriate loss bearer, they ought to be willing to undertake a 
more careful investigation into who will in fact bear the loss, since 
judicial assumptions can be mistaken. Yet it must be doubted 


18 See Schiffahrt und Kohlen GmbH v. Chelsea Maritime Ltd., The Irene’s Success [1982] 
1 All E:R. 218 where risk was shifted from goods insurers to 4 carrier’s liability insurers, 
undermining the commercially accepted allocation of risk. See M. A. Jones, “Carrying 
Tort Too Far?” (1983) 34 N.I.L.Q. 39. Cf. the emphasis given by the House of Lords to 
commercial practice in risk allocation in Photo Production Ltd. v. Securicor Transport Ltd. 
[1980] A.C. 827. 

19 For example, by objectifying the standard of care to a very high degree. See Nettleship 
v. Weston [1971] 3 All E.R. 581; Roberts v. Ramsbottom [1980] 1 All E.R. 7; P. S. Atiyah, 
Accidents, Compensation and the Law (3rd ed., 1980), p.270; Fleming, op. cit. pp.142, 143. 
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whether the adversarial trial system would be susceptible to such an 
inqu 

i. example of that ambivalence is the judicial attitude to 
the Criminal Injuries Compensation Scheme. The House of Lords 
has recently held that the possibility of compensation from the 
scheme was one justification for refusing to hold a local authority 
liable for:a,criminal assault committed by a boy in the care of the 
local authority.” And in Lamb Lord Denning observed that, in this 
country; the waiter who was attacked in Chomentowski would have 
been able to claim compensation from the Board, which would be 
preferable to making the employers liable for a “pardonable want of 
foresight.”*' Although the argument has some force in relation to 
the liability of public authorities, it is not at all clear why the 
employers’ liability insurers, who have also received a premium to 
cover the very risk that has materialised, i.e. the employers’ negli- 
gence, should bė permitted to transfer the burden of the risk.to the 
taxpayer. Motor vehicle insurers, for example, cannot shift the 
burden of compensating injuries caused by the criminal use of a 
vehicle to the Board.” The argument that the social cost of first 

party insurance (whether in the form of private insurance or state 
benefits) is less than that of liability insurance, because it eliminates 
' the wasteful investigation into liability, proves too much, since it 
would justify the abolition of tort liability for personal injuries and 
damage to property. 

Perhaps, as Geoffrey Samuel has suggested, ‘the courts will be 
more willing i in future to take account of both public and private loss 
spreading schemes when dealing with multi-party cases of personal 
injuries and property damage.” They are certainly conscious that 
the existence of such schemes ought somehow to be relevant.” The 
real challenge facing the judiciary is to achieve some degree of 
consistency, both in terms of legal principles and the ways in which 
the principles are applied to the funding of compensation outside 
the courtroom. This is a problem that will remain, “so long as we 
are content to live in a mansion of so many different architectures.” 


MICHAEL A. JONES* 


a 


CONTINUITY OF EMPLOYMENT AND TEMPORARY CESSATION OF WORK 


SCHEDULE 13 of the Employment Protection (Consolidation) Act 
1978 contains rules for the calculation of the periods of continuous 


' % Leeds City Council v. West Yorkshire Metropolitan Police [1982] 2 W.L.R. 186. 

21 [1981] 2 All E.R.-408, 413. See also Chariton v. Forrest Publishing Ink Co. Lid. supra, 
note 10. 

2 Hardy v.'Motor Insurers’ Bureau [1964] 2 Q.B. 745; Road Traffic Act 1972, s. 149. 

23 (1982) 98 L.Q.R. 358. 

% See for example the comments of Lord Wilberforce in Jobling v. Associated Dairies 
Ltd. pe 2 a E.R. 752, 755. 


. eee in Law, University of Liverpool. 
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employment which are required by-employees making certain claims. 
In Ford v. Warwickshire County Council’ the House of Lords 
considered paragraph 9(1)(b) whereby any. week in which an 
employee is, for the whole or part of the week, absent from work on 
account of a temporary cessation of work, shall count as a period of 
employment. Mrs. Ford had been employed by Warwickshire 
County Council since 1972 under a series of fixed term contracts 
which always began on some date in September and terminated on 
some date in July. Mrs. Ford was a supply teacher; there was no 
work for her to do in the weeks when no contract of employment 
subsisted and on the expiry of her contract in July 1979 she was 
informed that she would not be re-engaged. In order to satisfy the 
qualifying periods of employment in sections 64(1)(a) and 81(4) of 
the E.P.(C.)A., to bring claims for both unfair dismissal and a 
redundancy payment? the appellant had also to satisfy, as she worked 
on a part-time basis, Schedule 13. paragraph 6(2) which requires 
continuous employment for a period of five years or more. Having 
lost her case in the industrial tribunal, the E.A.T. and the Court of 
Appeal, she appealed successfully to the House of Lords. Lords 
Diplock and Brightman delivered the leading speeches. 

Lord Diplock stated that the only relevant absence was where 
there was no subsisting contract of employment,* due to the cross- 
heading in paragraph 9 which reads: “Periods in which there is no 
contract of employment.” This has occasionally been ignored,° but 
Lord Diplock did not admit doubt. He said: “... ‘absent from 
work’ where it appears in paragraph 9(1)(b), (c) and (d) must mean 
not only that the employee is not doing any actual work for his 
employer but that there is no contract of employment subsisting 
between him and his employer that would entitle the latter to require 
him to do any work.”® His Lordship also remarked that absence was 
the period between the two contracts and he made ‘no qualification 
on this. It would thus seem to follow that the result (the absence) 
may be of any length so long as the cause (the cessation of work) is 
temporary. However, Lord Brightman appears to take the view that 
“absent from work” itself presupposes a temporary period. He said 
it was “not inappropriate to describe the employee during the 
interval as ‘absent from work’ because ex hypothesi the employee 





1 [1983] 1 All E.R. 753; [1983] 2 W.L.R. 399; [1983] I.R.L.R. 126; [1983] I.C.R. 273. 

2 An original claim under para. 9(1)(c)—employment regarded as continuing under 
arrangement or custom—was dropped on appeal to the Court of Appeal. 

> The headnote in the I.C.R. states that there was a claim for wrongful dismissal. This 
is plainly wrong. 

[1983] I.R.L.R. 126, 129. 

5 See e.g. Fitzgerald v. Hall, Russell & Co. Ltd. etl, A.C. 984, 1000; [1969] 3 AIL E.R. 
1140, 1149H, H.L.; Jones v. Wm. Smith (Poplar) Ltd. (1969) 4 I.T.R. 317. It would seem 
only sensible that such cross-headings be ignored in that they have not been voted on or 
passed by Parliament, but are inserted after the Bill has been made law. Cf. Avory J. in R. 
v. Hare [1934] 1 K.B. 354, 355. Where there is no ambiguity, notice of the cross-heading, 
particularly in a schedule, is rare, but not unprecedented. Cf. D.P.P. v. Schildkamp [1971] 
A.C. 1; [1969] 3 All E.R. 1640. It is no more logical to do so for the fact that it has been 


done. 
6 [1983] ILR.L.R. 126, 129. 
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shortly returns to the work.”’ This is plainly not so for it is easy to 
imagine situations where an absence from work is necessarily longer 
than the cessation of work which has caused it. Indeed, the wording: 
of the paragraph would seem to envisage this. The draftsman could 
have inserted into paragraph 9(1)(b) the words “temporarily absent 
from work,” but he did not. There would thus appear to have been 
a difference of opinion between Lords Brightman and Diplock on 
the meaning of “absence” with Lord Diplock, it is suggested, taking 
the better view. Unfortunately, it emerges in Lord Diplock’s discus- 
sion of the: word “temporary” that he does not avoid Lord Bright- 
man’s error, but compounds it. 

. Since Fitzgerald v. Hall Russell & Co. Ltd.’ the position has been 
settled that, sincé the issue of whether or not there has been a 
temporary cessation of work arises necessarily after that cessation, 
the proper test is to look with hindsight to. the original dismissal 
taking into account all the circumstances. Lord Diplock in his 
observations approved of this approach. 10, He said that the relevant 
period to be considered was: . the interval: between (1) the date 
on which the employee who would otherwise be continuing to work 
under an existing contract of employment is dismissed because for 
the time being his employer has no work for him to do, and (2) the 
date on which work for him having again become available he is 
re-engaged under a fresh contract of employment to do it. . .”” 

A difficulty arises here, however, because of the formulation at 
(2) in his Lordship’s remarks. For one is now to look at the period 
from the expiry of the former contract until the employee is re- 
engaged under a fresh contract of employment in determining 
whether the cessation of work was temporary. Lord Diplock later 
repeated this view when he said that one applied the hindsight test: 
“.;. in order to see whether the interval between one fixed-term 
contract and the fixed-term contract that next preceded it was short 
in duration relative to the combined duration of the two fixed-term 
contracts during which work has continued; for the whole scheme of 
the Act appears to me to show that it is in the sense of ‘transient,’ 
i.e. lasting only for a relatively short time, that the word ‘temporary’ 
is used in paragraph 9(1)(b).”"* But, as we have already seen, there 
is no requirement that the period of absence and the period of the 
cessation of work be identical. What Lord Diplock has described 
here is the period of absence and not the period of cessation of work 
which he, assumes will be contemporaneous. With respect, the 
formulation at (2) should be inverted, and one should look at the 


7 Ibid. at-p.132 (italics supplied). 
8 Cf. Lord Guest in Fitzgerald v. Hall, Russell & Co. Ltd. ibid. at p.998: . 
9 Ibid. 

-10 However the House does not appear to have heard argument on this, the i issue having 
been conceded by the Respondents. See summary of counsel’s arguments in the I.C.R. op: 
cit. pp.275-279. 

n figesy 1 I.R.L.R. 126, 129, 

2 Ibid. at p.130. It is significant that Lord Diplock refers icis to the surrounding ' 
contracts, and not to periods of norma! working or normal operations. 
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date on which work for the employee has again become available, 
the employee having been .simultaneously. or subsequently re- 
engaged under a contract of employment. 

There are several possible constructions of “work.” In Atkinson 
v. Lumb” it was stated that “(t)he word work is used in two 
senses—in the first part it is used as: meaning the labour bestowed 
and in the second part as meaning that upon which the labour is 
bestowed . . .”’* The term: might also be used to refer to the place 
where a man performs his job, or the job itself, or his employment 
if it consists of a variety of jobs. It might go further and refer not 
only to work which is actually done, or a job performed, but 
something which a person would do if he were employed to do it. 
The respondents before the Court of Appeal in Ford put just this 
interpretation to the court. Stephenson L.J., recalling it, said: “To 
be absent from work on account of a temporary cessation of work 
an employee has to show that, but for the cessation of work her j 
work would have continued:”” In other words, there must exist 
work from which one is absent, and this work does not cease to exist 
by virtue merely of the absence, but because of the temporary 
cessation of work. The House of Lords would also appear to have 
adopted the same construction. Lord Diplock did not consider the 
question specifically, but Lord Brightman, adopting the approach in 
Fitzgerald remarked: “... the ‘work’ to which paragraph 9 is 
directed is the employee’s work, that is to say, the work available 
for the employee personally . 

Lord Brightman, with whom Ss of the other Lords specifically 
agreed, thus appears to have been of the opinion that “work” had 
one constant meaning when it appeared in paragraph 9. It has been 
said,” however, that a constant meaning would create an absurdity 
here, for if “absent from work” is equivalent to “absent from 
employment,” then to say that a temporary cessation of work means 
a temporary cessation of employment renders the words “on account 
of a temporary cessation of work” unnecessary. It amounts to saying 
“absent from employment on account of a temporary cessation of 
employment.” With respect, this is not so, First, one can be absent 
from employment for a variety of causes other than a temporary ` 
cessation of that employment: and so to stipulate the cause of the 
absence in this way is not surplusage. It is true that a temporary 
cessation of employment is necessarily linked-with a temporary 
absence from employment in that it results from the absence, but 
‘that is altogether different from the situation envisaged in paragraph 
9(1)(b). This requires the absence from work be on account of a 


3 [1903] 1 K.B. 861. 
4 Ibid. at p.864. 

15 [1982] I.R.L.R. 246, 249. His Lordship went on to agree with this ges si at 
.250. 


1 [1983] I.R.L.R. 126, 131. 
See Harvey on Industrial Relations & Employment Law at 1/159. See too the dissenting 
opinion of Lord Guest in Fitzgerald v. Hall, Russell & Co. Lid. at p.998. 
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temporary cessation of work, not a temporary cessation of work to 
be on account of an absence from work. A second reason is that 
there would, in any event, seem to be little justification as the law 
stood for equating “work” with “employment,”’® and Ford would 
appear to go no further than Fitzgerald in defining work merely in 
relation to'the employee. “Work” in this respect is something which 
is available for the employee to do. The same cannot be said of his 
employment. Employment is the relationship that exists between the 
employer and the employee, and the work arises because of this 
relationship. That these two concepts of * ‘work” and “employment” 
should be given different meanings would seem to be indicated by 
the fact that both words are included within the paragraph. 

The difficulty with not equating “work” with “employment,” 
however, is that the rationale of paragraph 9 is concerned with 
preserving continuity of employment, and employment may be 
continuous even where there is a variety of different jobs performed 
by the employee. It is the relationship between the employer and 
the employee that should matter, not the contracts or the work done 
under them. It would now seem that where an employee returns to 
a different job he would not come under paragraph 9(1)(b) because, 
by definition, his first job has not temporarily, but permanently, 
ceased.” It is suggested that this is not in line with the purpose of 
paragraph 9(1)(b),” and that Lord Brightman’s words should be 
taken to mean what he perhaps intended, but failed to convey, viz. 
the employee’s work may be a number of jobs arising under any 
number of contracts of employment. This preserves the special 
construction of “work” without identifying it with employment, but 
nevertheless fulfils the purpose of the paragraph.” 

We have already seen that the second part of Lord Diplock’s 
dictum regarding the period to be looked at raised difficulties relating 
to the issue of temporariness. The first part is also difficult regarding 
the issue of whether the absence from work was on account of a 
temporary cessation of work. It will be remembered that his Lordship 
stated that the interval runs from the date on which the employee 
who would otherwise be continuing to work under an existing 
contract of employment is dismissed because for the time being his 
employer has no work for him to do. 

It is clear that Lord Diplock’s test requires one to look at the 
cessation of work to establish the cause of dismissal. He reinforced 


18 Cf. the E.A.T. judgment (unreported) in Ford where the terms “temporary cessation 
of work” and “temporary cessation of employment” were used interchangeably. 

19 In this circumstance he may be entitled to a redundancy payment for that dismissal, 
but this may, of course, depend on whether he can establish the requisite period of 
continuity under paragraph 9(1)(d). 

® This may seem to beg the question in that, granted paragraph 9 exists to preserve 
continuity, it can only seek to do so in the specified circumstances. But the question is, 
what are the specified circumstances in the light of the paragraph? 

21 The suggested interpretation would mean, of course, that the cross-heading “Periods 
in which there is no contract of employment” must be considered material and not merely 
explanatory, for within this interpretation of “work” an employee could be absent from 
work on account of a temporary cessation of work whilst a contract of employment subsists. 
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this when he said “... the words ‘on account of a temporary 
cessation of work’ refer to the reason why the employer dismissed 
the employee, and makes it necessary to inquire what the reason for 
the dismissal was”” and “. . . in neither the judgment in [Rashid v. 
I.L. E.A. [1977] I.C.R. 157] nor in the judgments of the Employment 
Appeal Tribunal or the Court of Appeal in the instant case is there 
any reference to either s.55(2) or s.83(2) which assimilate non- 
renewal of a fixed-term contract of employment upon the expiry of 
the fixed term to the termination of the contract of employment of 
indefinite duration by notice given to the employee by the employer. 
It must in my view follow from this assimilation that, just as in the 
latter case one must look to the reason why the employer terminated 
the contract of employment, so in the former one must look at the 
reason why the employer did not renew the contract on the expiry 
of its fixed term, and decide whether that reason was ‘a temporary 
cessation of work’. . .”” 

With respect, this is the wrong approach. Paragraph 9(1)(b) 
requires that the temporary cessation of work should be the cause, 
not of the dismissal, but of the absence. The test would, of course, 
still hold good (if at the same time being inaccurate) if it could be 
established that the cause of the absence is necessarily the cause of 
the dismissal or vice versa. But this is not apparently so where the 
contract of employment is one for a fixed term, as in Ford. This is 
because a fixed-term contract will expire even though there might 
still be work available for the employee to do, and so an absence 
brought about by the expiry cannot necessarily be said to be on 
account of a temporary cessation of work, for there need be none. 
Lord Diplock went on specifically to state that fixed-term contracts 
were covered by his formulation, but how this can be so on the 
wording of the test is obscure. If a contract expires regardless of 
whether there is work available for the employee or not, it cannot 
be necessarily correct to say that, on this happening where there is 
no work available for the employee to do, the latter is the cause of 
the absence. In that dismissal is from a contract and not from 
employment as such, the cause of a dismissal can only mean the 
cause of the termination of the contract of employment. Where a 
fixed-term contract comes to an end this can only, ex hypothesi,. be 
because of its expiry which need not arise because of an actual 
cessation of work. And it is an actual, rather than a foreseen, 
cessation of work which the hindsight test demands. 

The only way, then, by which Lord Diplock’s test can be salvaged 
is if it can be established that the absence of the employee is directly 
connected with the failure to renew under the same contract—which 
is the second necessary ingredient for there to be a dismissal at all 
under sections 55(2)(b) and 83(2)(b). In other words, in looking for 


2 [1983] ILR.L.R. 126, 129. 
23 Ibid. 
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the cause of the failure to renew, one is necessarily also looking for 
the cause of absence. 

But necessarily to connect the absence and the non-renewal in 
this mannet is, surely, not only a question of fact in individual cases 
rather than a matter of principle, but also goes against the underlying 
philosophy of paragraph 9(1)(b), for this reason. Lord Diplock said: 
“The words at the end of paragraph (b) ‘renewed under the same 
contract,’ may not be the most elegant way of expressing what the 
draftsman obviously meant, viz. under a new contract for a further 
term (whether fixed or indefinite) of which the provisions, except as 
respects the term, do not differ from those of the contract that has 
expired.”™ If there can only be an absence under paragraph 9(1)(b) 
where there is a dismissal upon the failure to renew the fixed-term 
contract, as his Lordship intimates, it follows that there can only be 
an absence from work where there is a fixed-term contract where 
the employee returns to the same job on the same terms. With 
respect, section 55(2)(b) and paragraph 9(1)(5) should not be linked 
in this way. The purpose of the latter is to establish continuity of 
employment, and this is a relationship that can be governed by any 
number of ‘differing contracts. 

It would seem, then, if the absence from work could or should not 
be necessarily linked to either the expiry of the fixed-term contract or 
its non-renewal, that it is wrong in principle to seek a reason for the 
dismissal which is an amalgam of these elements so far as fixed-term 
contracts are concerned. The cause of the dismissal should thus, it is 
suggested, be irrelevant in establishing what the temporary cessation of 
work was on account of, and Lord Diplock’s test must fall. 


S. E. HONEYBALL* 


DISMISSAL, NATURAL JUSTICE AND JUDICIAL REVIEW 


IN Chief Constable of the North Wales Police v. Evans’ the respon- 
dent was a probationer police constable. However, rumours began 
to circulate about his private life. Amongst these were that he was 
married to a woman who was thought to be his aunt, that his council 
house was unkempt, that he kept dogs therein in clear breach of the 
local authority’s regulations and that he and his spouse had pre- 
viously lived as “hippies.” These were looked into by his superiors, 
and particularly by the Deputy Chief Constable who investigated 
the matter relating to the tenancy of the council house and indicated 
that P.C. Evans ought to comply with the conditions of his tenancy 
or the Chief Constable would have to terminate his employment. 
However, shortly thereafter, the Chief Constable summoned the 
respondent to an interview and gave him the choice of resigning or 





4 Op. cit. at p.130. 

* Lecturer in Law, Kingston Polytechnic. The author would like to express his gratitude 
to Dr. Bryn Perrins of the University of Birmingham for his helpful comments on an earlier 
draft of this note. 

! [1982] 3 All E.R. 141. 
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being dismissed. As a result of this threat the respondent signed a 
formal letter of resignation.* Apart from the rumours which led to 
the respondent’s. enforced resignation, all routine reports on his 
suitability as a police constable had been highly satisfactory and 
there is no doubt that otherwise, viewed in isolation, they would 
have led to his being confirmed in office. 

The Chief Constable at all times was purporting to act under 
regulation 16(1) of the Police Regulations 1971 which allowed, under 
certain circumstances, for the discharge of a probationary constable 
if the Chief Constable considered that “he was not fitted... to 
perform the duties of his office or that he was not likely to become 
an efficient or well conducted constable.” However, in so doing, the 
Chief Constable had not put to the respondent the matters relied 
upon to ask for his resignation nor given him an opportunity to 
explain them. 

The respondent applied for judicial review under R.S.C., Ord. 
53° claiming an order of certiorari to quash the decision that he 
should resign or be discharged, secondly an order of mandamus 
requiring the Chief Constable to reinstate him and finally a declara- 
tion that the Chief Constable’s decision was illegal, ultra vires and 
void. 

The success of this application and the type of relief sought 
depended on how the House would classify the relationship subsisting 
between him and his employer at the time of dismissal. In Ridge v. 
Baldwin* Lord Reid propounded his well-known threefold classifi- 
cation of employment relationships, the first being pure master and 
servant cases where principles of natural justice do not apply unless 
made a term of the contract. Even if made a term of the contract, 
any violation of that term will give rise only to an action for damages 
for breach of contract.” The second category is offices held purely at 


*, There seems to be no suggestion that the respondent could not challenge the act done 
to him by the Chief Constable (the dismissal) because he had resigned. In unfair dismissal 
law, too, a “resign or be sacked” ultimatum is regarded as a dismissal even if the employee 
resigns: East Sussex County Council v. Walker (1972) 7 I.T.R. 280; Scott v. Formica Ltd. 
[1975] IL.R.L.R. 104. 

3 The leading case of O’Reilly v. Mackman [1982] 3 All E.R. 1124 has stated that where 
a person alleges a public body infringes rights which are protected by public law, he must 
proceed by way of judicial review under Ord. 53 rather than by an ordinary action. Woolf 
J.in R. v. BBC, ex p. Lavelle [1983] 1 All E.R. 241 thought that an action to impugn a 
decision of an employers’ disciplinary tribunal was purely a domestic issue, and such an 
action should be brought by writ, and not under Ord. 53 (approved by Lawton L.J. in Law 
v. National Greyhound Racing Club Ltd. [1983] 1 W.L.R. 1302), although cf. recently R. 
v. East Berkshire Health Authority, ex p. Walsh, The Times, November 15, 1983, where a 
nurse was allowed to proceed under Ord. 53 as opposed to by writ, in order to challenge 
a dismissal by an Area Health Authority. 

4 [1964] A.C. 40. 

5 e.g. Gunton v. London Borough of Richmond-upon-Thames [1980} I.R.L.R. 321. But 
this area has (somewhat controversially) been opened up by Woolf J. in R. v. BBC, ex p. 
Lavelle. In that case the employee was held to be entitled to protection over and above the 
pure contractual remedies available in a master and servant case. The specially protected 
status of the employee arose, inter alia, according to Woolf J. from the fact that by contract 
the employer was obliged to observe procedural requirements before dismissal. Ipso facto 
the employee was entitled to greater protection than the common law of contract could 
provide (sed quaere). Accordingly, if the procedural restraints on dismissal were not 
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pleasure. Here, a dismissal is not capable of challenge since no 
reason for dismissal need be afforded. Thirdly there are office 
holders whose dismissal cannot take place without cause and where 
the principles of natural justice must be followed, and where there 
is “an unbroken line of authority to the effect that an officer cannot 
lawfully be dismissed without first telling him what is alleged against 
him and hearing his defence or explanation.”’ 

The House of Lords was unanimous in finding that the relationship 
between P.C. Evans and the employer was as described in this last 
category, an officer who could not be dismissed without cause. 
Could, then, this dismissal be challenged, bearing in mind the 
function of judicial review was not to challenge the fairness: of the 
decision, but the manner by which it was arrived at?® Three import- 
ant points arose. First the Chief Constable had erroneously assumed 
that regulation 16(1) gave him an absolute discretion to dispense 
with a probationer constable’s services. But it did not. Their Lord- 
ships held that it in fact gave the Chief Constable power to do so 
only on specific grounds and only after due consideration and 
determination of specific grounds in question. It was therefore a 
fettered discretion that could not be exercised arbitrarily and without 
accountability. Secondly it was unanimously held that the manner of 
dismissal involved a breach of the rules of natural justice. Addition- 
ally, a minority of the House of Lords also held that the actual 
considerations relied upon by the Chief Constable, such as, the fact 
that the respondent was married to a woman somewhat older than 
himself whom he had previously treated as an aunt, were actually 
irrelevant in any event to the question whether the respondent was 
likely to become “an efficient or well conducted constable” the 
specific ground relied upon in regulation 16.’ The third question was 
this. Was the Chief Constable entitled to delegate his investigatory 
functions to his deputy? There seemed nothing wrong in this per 
se. Delegation of investigation of a specific complaint was permis- 
sible subject to certain conditions." First, the delegate had to make 


complied with, the employee might apply for an order to restrain dismissal. This case, 
which seems to extend public Jaw protection to non-public status employees by virtue of 
contractual fetters on dismissal will, if correct, be extremely important (but cf. Gunton v. 
London Borough of Richmond-upon-Thames—where the remedy for breach of such 
procedures lay in damages for breach of contract). For many employees have the benefit 
of contractual disciplinary procedures today, the impetus for their creation coming, inter 
alia, from the law and practice of unfair dismissal, the written statement provisions 
(Employment Protection (Consolidation) Act 1978, s.1(4), and the ACAS Code of Practice: 
Disciplinary Practice and Procedures in Employment (1977), paras. 2-15). 

. é R. v. Darlington Free Grammar School Governors (1844) 6 Q.B. 682; although this 
matter is not free from conjecture: Jackson, Natural Justice, p.16; Malloch v. Aberdeen 
Corporation [1971] 1 W.L.R. 1578. 

7 [1964] A.C. 40, 66, per Lord Reid. 

8 See Lord Brightman at p.154 in Evans. 

° Per Lord Bridge of Harwich at p.147; of Lord Fraser of Tullybelton at pp.146, 147. 

10 See Hall v. Manchester Corporation (1915) 79 J.P. 385 (H.L.), H. W. R. Wade, 
Administrative Law (Sth ed.), p.321; cf. where the delegated body actually takes the 
decision itself in circumstances where that body has no power so to do, its decision will be 
invalid: see Barnard v. National Dock Labour Board [1957] A.C. 488. 

1t Per Lord Hailsham L.C. at p.144; Lord Bridge at p.147. 
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it clear-to the probationer the precise nature of ‘the complaint and 
that he, the delegate, was acting on behalf of the Chief Constable to 
actually hear what the probationer wanted to say about the com- 
plaint. Secondly, the delegate should have to make a full report to 
the Chief Constable of what the probationer said in reply. Thirdly, 
the Chief Constable should himself show the report to the proba- 
tioner and invite the probationer to comment upon it before reaching 
any decision under regulation 16. Fourthly, the actual decision itself 
would have to be taken by the Chief Constable, not by his delegated 
deputy. Lord Hailsham thought that in the present case the third 
requirement above at least was not complied with and he went on 
to say that, in his opinion, the delegated inquiry itself had to be 
conducted in accordance with the principles of natural justice. If it 
were not, the ultimate decision of the delegator would almost 
certainly be vitiated (as it was here). 

Having decided in favour of the respondent, what remedy was he 
entitled to? The Court of Appeal had declared the decision to 
enforce resignation was void. The House of Lords preferred to 
eschew this terminology, viewing it inapposite to describe the effect 
of administrative acts in this context. It often gives rise to difficulties 
when applied to what may be, in practice, irreversible decisions. 
Also, the use here of the term “void” in itself did not indicate what 
consequences should flow.” But there was no doubt the resignation 
had been unlawfully induced and the consequences of this for: the 
purposes of remedies would have to be considered. Of the preroga- 
tive orders, the respondent had chosen to apply for certiorari and 
mandamus. In other words, he wanted his job back. It is generally 
not possible to compel continuance of a master and servant relation- 
ship.“* However in cases falling within Lord Reid’s third category in 
Ridge v. Baldwin which give rise to status, it seems that specific 
relief may be given to recover this, once lost.” But in practice, 
although specific relief such as mandamus and injunctions have been 
granted in status cases, the courts are often aware that this may 
cause difficulties save where mutual confidence between employer 





12? At p.144. See, now, R. v. Chief Constable of Nottinghamshire Constabulary, ex p. 
Street, The Times, July 17, 1983 (Q.B.D., Woolf J.), where a decision by a deputy chief 
constable in similar circumstances to Evans, was declared to be ultra vires and void since 
the decision had to be made by the Chief Constable himself. 

3 See Lord Hailsham at p.145; Lord Brightman at p.155; see also the view of Buckley 
L.J. in Stevenson v. United Road Transport Union [1976] 3 All E.R. 29. 

14 For a good historical survey of the rule against specific performance of the contract of 
employment, see Freedland, The Contract of Employment, pp.272-277; see in favour of 
the rule, De Francesco v. Barnum (1890) 45‘Ch.D. 430; Robinson v. Heller [1895] 2 Ch. 
451; cf. the exceptional case of Hill v, C. A. Parsons & Co. Ltd. [1972] 1 Ch. 305 and also 
C. H. Giles & Co. Ltd. v. Morris [1972] 1 All E.R. 960. ie 

15 Palmer v. Inverness Hospitals Board, 1968 S.C. 311; Malloch v. Aberdeen Corporation 
[1971] 1 W.L.R. 1578; Fisher v. Jackson [1891] 2 Ch. 84; Jones v. Lee [1980] I.C.R. 310. 
See also, the cases on trade union expulsions, Abbott v. Sullivan [1952] 1 K.B. 189; Lee v. 
Showmen’s Guild [1952] 2 Q.B. 329; Annamunthodo v. Oilfield Workers’ Trade Union 
[1961] A.C. 945; Edwards v. S.O.G.A.T. [1971] Ch. 354; but often the distinction between 
“servants” and “office holders” is not clear. Cf. the relief granted in Jones v. Lee with 
Gunton v. London Borough of Richmond-upon-Thames. 
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and employee still subsists. Other practical difficulties were can- 
vassed by their Lordships in the present case. If an order of 
mandamus were granted, what would be the position, after an 
interruption of four years, as to matters such as an accrual of pension 
rights? Further, had Evans lost so much experience and training 
over those years so that if he were reinstated he would not easily be 
able to resume performance of his job so as to put him at risk to 
lawful dismissal under regulation 16 following a proper inquiry on 
one month’s notice?” 

It was these considerations which dissuaded their Lordships from 
specifically enforcing the relationship between the Chief Constable 
and Evans. They were, however, unanimous that he was entitled, at 
least, to a declaration. This had two aspects. First that, not surpris- 
ingly, the Chief Constable had acted unlawfully and in breach of his 
duty under regulation 16. Secondly, by reason of his unlawfully 
induced resignation, the respondent became entitled to the same 
rights and: remedies (but not including reinstatement) as he would 
- have had if the Chief Constable had unlawfully dispensed with his 
services under regulation 16.’® There is little doubt that an action for 
damages would have been well founded and indeed a claim for 
damages on the part of an applicant for judicial review is possible 
under Order 53, r.7.P? However, the applicant had not sought these 
in his field statement and their Lordships were not asked to consider 
whether he could amend this by adding a claim for damages.” 

As a Classification of Evans’s employment relationship with the 
Chief Constable as one of protected status, where natural justice 
must be observed on dismissal, this case is probably unremarkable. 
But it must have been little consolation to Evans, having been so 
classified that he obtained little better remedy than that available in 





16 Note also cases such as Taylor v. N.U.S. [1967] 1 W.L.R. 532 and Stevenson v. United 
Road Transport Union (supra) and Leary v. N.U.V.B. [1971] Ch. 34 (where Megarry J. 
declined to make an interlocutory injunction seeing the difficulties with the overlap between 
this and an order for specific performance) where only limited relief was given. Cf. cases 
such as Roebuck v. N.U.M. (Yorkshire Area) [1977] I.L.R. 573 where an injunction 
requiring the plaintiff to reinstate the defendant trade union official was granted. This was 
because the confidence between him and his branch still subsisted. This may be the 
explanation of the specific relief given in Hill v. C. A. Parsons Ltd. (n.12, supra), as 
confidence between employee and employer still existed there (this was also suggested in 
G.K.N. (Cwinbran) Ltd. v. Lloyd [1972] I.C.R. 214, explaining Hill v. Parsons). 

17 What would happen about arrears of wages? It is thought that the effect of a 
declaration of invalidity of dismissal would be that arrears would become due from the 
time of dismissal to the date of hearing (or settlement) (see Ridge v. Baldwin [1964] A.C. 
40, 140). The courts naturally are reluctant to give effect to this consequence, as no duty 
to mitigate arises in a claim in debt (see the award of damages in Vine v. N.D.L.B. [1957] 
A.C. 488). However, arrears of wages for 24 years were declared due in Taylor v. Furness 
Withy Ltd. [1969] 6 K.I.R. 488 (and see also the settlement in Ridge v. Baldwin: noted by 
Freedland, op. cit. at p.291). See generally, Freedland, op. cit. pp.290-292 for an excellent 
account of the problems here, and from which account this footnote draws. 

18 See the' analogy with the order granted in Taylor v. N.U.S. (n.14, supra) where the 
declaration (given by Ungoed Thomas J.) was restricted to requiring the union not to treat 
the plaintiff as if he were dismissed for misconduct, not to treat him as if he were reinstated 
(and see also Stevenson v. United Road Transport Union (supra)). 

19 See also, in an ordinary action, Bonsor v. Musicians’ Union [1956] A.C. 104. 

2 See Lord Brightman at p.156. 
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a pure master and servant case.’ There are indications that courts 
may extend status protection and the implication of the rules of 
natural justice to employees who once might previously not have 
enjoyed it.~ The additional potential use of public law remedies 
available to such an employee over and above his contractual ones, 
seems advantageous. But if the public law order claimed is regarded 
as tantamount to asking the court specifically to enforce a contract 
for personal services, a step it will not normally take, victories by 
wrongfully dismissed status employees in the courts may, save in 
exceptional cases, be no more than pyrrhic.” 


JOHN McCMULLEN* 


2 The applicant, it appears, had unsuccessfully pursued an unfair dismissal claim (see 
Lord Brightman at p.152). Even if he had been successful, although an order for 
reinstatement or re-engagement is possible under the Employment Protection (Consolida- 
tion) Act 1978, it is awarded in only 2 per cent. of cases. The employer can further ignore 
this by electing to pay a higher award of compensation (see E.P.(C.)A., ss.69-72. 

2 R. v. BBC, ex p. Lavelle—discussed more fully at note 5, supra; see also Jones v. Lee 
(supra) where a teacher obtained an injunction to restrain his employers dismissing in 
breach of procedure. Sed quaere whether they are exceptional cases, or, whether they are 
setting a trend, blurring the traditional distinction between ordinary employees and office 
holders or “status” employees. 

3 Buckley L.J. in Stevenson v. United Road Transport Union having decided that the 
expulsion of a trade union official was unlawful because of the denial of the rules of natural 
justice, nonetheless said “it is well established law that this court will not, save in very 
special circumstances, grant relief which will have the effect of enforcing specific perform- 
ance of a contract for personal service” (at p.905; the declaration by the trial judge that the 
dismissal was ultra vires null and void did not have this effect). 

* Solicitor, Fellow and Tutor, Girton College, Cambridge. I am very grateful to Professor 
D. G. T. Williams, President of Wolfson College, Cambridge, for reading a draft of this 
note and for making helpful comments thereon. Responsibility for the text however remains 
with me. 
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IMPROVING THE PROTECTION OF HUMAN RIGHTS 


EUROPEAN HUMAN RIGHTS CONVENTION IN Domestic Law: A ComM- 
PARATIVE STUDY. By ANDREW Z. DRZEMCZEWSKI. [Oxford: 
O.U.P. 1983. xiv and 372 pp. inc. Bibliography, Tables and 

_ Index. Hardback: £30. | 


One of the perennial issues in the study of human rights law is how to make 
that law more effective. This is a major problem in at least two respects. 
First of all human rights law is a creature of public international law, which, 
as we have been told since our earliest undergraduate days, has no central 
enforcement mechanisms. Accordingly, the positivist tradition of law cannot 
see in international law the qualities of true law—orders backed up by 
threats, emanating from a sovereign to which the subjects of the law exercise 
a habit of obedience. Much of the subsequent history of international law 
theory has involved attempts to avoid this problem, either through a revision 
of the positivist theory or by seeking alternative explanations.! The law of 
human rights has bred its own version of this exercise. The early books, 
such as Lauterpacht’s classic International Law and Human Rights, sought 
to explain the legal possibilities of international human rights law. The 
approach was progressive, in that it was clear that the end result was to be 
a valid law of human rights, but at the same time circumspect, in that the 
traditional canons of public international law could only allow progress up 
to a certain point, that point being the preservation of the formal doctrine 
of the sources and evidences of international law. Thus while on the one 
hand Lauterpacht could argue that the individual was a subject of interna- 
tional rights and duties, on the other he could not admit the Declaration on 
Human Rights as a statement of law, preferring to rely on the projected 
international Bill of Rights as the first major source of positive human rights 
law, being, in form, a traditional multilateral treaty, which, he hoped, all 
the members of the U.N. would accept. 

To avoid such restrictive conclusions subsequent theories have sought to 
concentrate more fully on the doctrine of natural rights as the source of 
authority for human rights law.” This, coupled with an acceptance of U.N. 
resolutions and other instances of so-called “soft law”,? can overcome the 
limitations of both the positivist theory of law and the methodological 
barriers to human rights law presented by public international law. A 
leading statement of this approach is to be found in the dissenting opinion 
of Judge Tanaka in the South West Africa Case (Second Phase).* A further 
means of avoiding the limitations of international law is to concentrate on 
the evolution of national standards into “general principles of law,” and to 





1 See Williams (1945) 22 B.Y.I.L. 146; Friedmann, The Changing Structure of Interna- 
tional Law (1964); Jenks, The Common Law of Mankind (1957); Henkin, How Nations 
Behave (2nd ed., 1979). 

2 This is not to suggest that Lauterpacht ignored natural law. On the contrary he devotes 
the whole of Section II of his book to it. He uses the theory of natural rights as an historical 
explanation for the evolution of human rights, but not as a tool with which to subvert the 
positivist theory of international law. Thus his approach may be distinguished from the use 
of natural law arguments as described here. 

3 See Baxter, “International Law in her Infinite Variety” (1980) 29 I.C.L.Q. 549. 

* 1.C.J.Rep., 1966, p.6 at pp.284-316. See too The Eu.Comm.H.R. in The Sunday 
Times Case Report, para. 193. 
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seek enforcement on the national level. This is doctrinally and methodol- 
ogically consistent with international law as it preserves the traditional 
theory of sources and also acknowledges the importance of domestic practice 
as a means of enforcing rules of international law. It is in this context that 
the debate on the domestic effect of international human rights documents 
has been conducted. It has produced a literature which examines the 
technical relationship between the national and international legal orders, 
considers how the barriers between the two can be broken down and the 
extent to which states may be obliged to do so in order in comply with their 
obligations to protect human rights.° Dr. Drzemczewski’s book is a signifi- 
cant contribution to this area of human rights writing. 

The second major difficulty presented by the question of how to make 
human rights law more effective, is one of approach. To the lawyer, raised 
in the tradition of positivism, effectiveness means recognition of a rule as a 
valid and legitimate rule of law that a court will be able and willing to 
apply. Thus, in order to make human rights law effective, it is necessary to 
prove that the moral theory of human rights has legal content. The result. in 
this country at least, is that a strong positivist tradition has been established. 
It has led to a move away from the universal conception of an international 
law of human rights, to a more legally secure and intelligible pre-occupation 
with specific judicial or quasi-judicial systems of protection, most notably, 
the European Convention on Human Rights. This has in turn led to the 
development of a more legally coherent analysis of human rights questions 
than would ever be possible on a more general level. But it has also led to 
caricature: it has reduced an area of human endeavour which is essentially 
and inescapably interdisciplinary, into an exercise in selecting out of the 
scope of study all those questions which raise problems going beyond the 
strict ambit of law, except in so far as it is necessary to show that those 
questions are non-issues, given the lack of secure legal sources from which 
to work. The result is an image of human rights which accords with the 
highest aspirations of Dicey’s ideology: impartial, objective and judicially or 
legislatively created. It provides an atmosphere that can lead to a misappre- 
hension of the real difficulties of improving human rights. . 

Dr. Drzemczewski has fallen under this spell when completing his work. 
Yet he is not unaware of the danger. Quoting the Times Literary Supplement 
he writes, “However understandable as this development [of the European 
Convention on Human Rights] is, and exciting for those who participate, it 
could have its dangers; it may divert the attention of politicians and lawyers 
away from abiding and worsening problems of inequality, racism and the 
destruction of peace and,the world’s resources on an international or global 
_basis.” He goes on, “[t]his criticism is a legitimate one and merits much 
greater attention.” However, “such a discussion would go beyond the ambit 
of the subject matter presently under discussion.”® This statement raises two 
comments. First, Dr. Drzemczewski is making it clear that he is concerned 
not with the domestic enforceability of all human rights law, but only with 
the European Convention on Human Rights. It is debatable whether these 
areas ought to be looked at in isolation from one another, as a more 
detailed examination of Dr. Drzemczewski’s argument will presently show. - 





5 See Jaconelli, Enacting a Bill of Rights (1980); Beddard (1967) 16 I.C.L.Q. 206; Mann 
(1978) 94 L.Q.R. 512; Lester (1977) 2 Human Rights Review 49; Duffy (1980) I.C.L.Q. 
585; Malone v. M.P.C. [1979] Ch. 344. 

é At pp.12-13. See too note 20 at 337. 
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Secondly, the statement suggests, in the light of the shape of the book, 
that the lawyer should not trouble himself with the broader issues raised by 
his research. The book combines a detailed and informative study of the 
law relating to the domestic status of the Convention in each of the 21 
Member States of the Council of Europe, with a radical proposal for the 
reform of this system. The one does not seem to follow from the other. The 
author does ‘not clarify adequately why reform should be needed. He does 
not provide the reader with a clear overall picture of the broader difficulties 
involved in the improvement of human rights protection in Europe. Nor 
does he subject his proposal to adequate critical scrutiny in the light of such 
non-legal considerations as the relations between national and international 
institutions, : conflicts created by attempts at institutional reform, or the 
economic, social and political effects of certain types of constitutional rights 
being given precedence over others. One is left with an impression that the 
author has used the methodology of positive legal scholarship to an end for 
which it is ill-suited. The result is a book containing much useful legal 
information; but one which fails to provide the insights necessary for proving 
that the author’s ideas will, if put into practice, significantly improve the 
protection of human rights in our country, or in the other twenty considered 
in the study. To show how this is so a more detailed examination of Dr. 
Drzemczewski’s argument will be undertaken. 

Dr. Drzemczewski’s thesis begins with two matters that must be accepted 
a priori before further discussion can take place: first, that the European 
Convention'on Human Rights is an “autonomous” source of law for national 
courts, and that it must therefore be treated differently to “normal” 
international law; and, secondly, that there exists no legal obligation upon 
Member States to incorporate the substantive provisions of the Convention 
into domestic law.’ From there the book considers the Convention’s status 
in the hierarchy of legal norms in each of the Member States of the Council 
of Europe.! The countries are grouped into their legal and/or cultural 
regions (e. g. Benelux and France, the Scandinavian countries, the Common 
Law Countries) and in each case the following matters are considered: the 
history of the states adherence to the Convention, the rules of national law 
concerning the municipal effects of international treaties, including the 
reception of the E.E.C. Treaty where applicable, and the extent to which 
Strasbourg ‘case law is actually applied by the courts. This matter is also 
given deeper consideration in Chapter 10, where a comparison is made 
between those states in which the Convention has the status of domestic 
law, and those in which ‘it does not. The final part seeks to consider 
“Selected Aspects of the Convention’s Authority in Domestic Courts.” 
Three matters are selected for review: The extent to which the Convention 
may be invoked in disputes between individuals’; whether the Convention 
can be applied as part of directly applicable European Community law in 
those signatory states that are also members of the E.E.C."°; and, finally, 
on a state by state basis, the authority of the meine? of the three principal 
Strasbourg ‘organs is assessed." 

Having surveyed the 21 legal systems concerned, Dr. ne ends 
the book by concluding that the Convention’s reception and application in 


7 See Chaps. 1 and 2. 

$ See Part II: Chaps. 3-7. 
9 Chap. 8., 

10 Chap. 9. 

11 Chap. 10. 
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national law could profit from a “harmonious” and “uniform” interpretation 
of its substantive provisions in cases of doubt, by the institution of a 
preliminary ruling procedure to the European Court of Human Rights, 
similar to the Article 177 Procedure to the European Court of Justice under 
the E.E.C. treaty.” In this way, it is hoped that the delay currently 
experienced by applicants to Strasbourg could be avoided, and that the 
domestic court would become the primary agent for the enforcement of the 
Convention, applying not its version of “Convention Law,” but an “official” 
version provided on request by the European Court of Human ‘Rights, 
thereby avoiding conflicts of interpretation between national courts. 

It is undeniable that the Convention is a radical development in European 
affairs, and a challenge to traditional conceptions of international law. But 
does that justify seeing it as something other than international law for the 
purpose of its domestic effects? Similarly, it is absolutely correct that there 
is no legal obligation for Member States to incorporate the substantive 
provisions of the Convention into domestic law. But does that imply the 
need to find other ways of legally binding the national court to apply 
decisions of the court in Strasbourg? Dr. Drzemczewski answers the first 
question by saying that the Convention is a special: kind of treaty. In his 
words: “although constructed upon tenets of traditional treaty law, the 
Convention law transcends. the traditional boundaries drawn between inter- 
national and domestic law: in short, the Convention may be considered sui 
generis.” ® His answer to the second question lies in his proposal lor a 
preliminary reference procedure to Strasbourg. 

‘The idea that the European Convention on Human Rights is a unique 
kind of treaty can be supported by reference to Strasbourg case law, which 
interprets the Convention not as a reciprocal treaty between states, but as 
an international agreement concluded for the benefit of individuals living 
within the territory of the signatory states. The implication is that such a 
treaty: calls for special i mplementation. This is provided for by the appeal 
procedure to Strasbourg.” Dr. Drzemczewski feels that this is not enough, 
and that the European Convention on Human Rights should be treated 
more like the E.E.C. Treaty: neither international nor national law, but a 
supranational legal order whose norms are binding in the domestic sphere: 
Hence the answer to the second question posed above. 

As a theoretical position that is unobjectionable, and is in keeping with 
a desire to enhance the enjoyment of human rights. But the practical 
implications of this: suggestion must be examined more carefully. Under 
English law, the Convention has no: legal standing. This may. lead to 
undesirable results as the decision in Malone v. M.P.C. shows. In that 
case Megarry V.-C. was compelled to deny the plaintiffs’ claim to a remedy 
for the secret tapping of his telephone, as there was no such remedy under 
English law. The plaintiff argued inter alia that the secret surveillance: was 
contrary to Article 8 of the Convention as interpreted in Klass v. F.R.G.” 
His Lordship reviewed that case, held that English law fell below the 
Convention standard, but refused to apply the case, as the Convention was 





7 General Conclusions, pp.330-341. 
p.23. i 

4 See Austria v. Italy (788/60) (1961) 4 Y.B.E.C.H.R. 112 at 138-140 and Chap: 1 of 
Dr. Drzemczewski’s book. : 

15 See Arts. 24’and 25 of the E.C.H.R. and see generaly Mikaelsen, The European 
Protection of Human Rights (1980). 

16 [1979] Ch. 344; [1979] 2 All E.R. 620. 

1 Judgment of the Eu.Ĉt.H.R. September 6; 1978, Ser. A, No. 28. 
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not part of English law. Had the Convention been incorporated into English 
law, his Lordship would have been free to apply the Klass case, although, 
as appears from Dr. Drzemczewski’s survey of the practice in countries that 
have taken such a course, he would still retain the discretion to disregard 
the case.”* If Dr. Drzemczewski’s solution were available then, presumably, 
Megarry V.-C. could have made a reference to the European Court of 
Human Rights, which would reply that Klass applied, and the plaintiff 
would have been spared the inconvenience of taking the case to Strasbourg, 
which he has since done.” In these circumstances the proposed solution 
seems to enhance the protection of the individual. 

However, in other cases the application of the reference procedure might 
be seen to retard, rather than promote, the cause of human rights. The fault 
lies with the contents of the Convention itself. One of the major.criticisms 
lodged against the Convention is that it is a selective instrument: it protects 
only the traditional civil and political rights and ignores most of the economic 
and social rights that are to be found in general international human rights 
documents.” This fact may lead to undesirable and unnecessary conflict 
between the Strasbourg organs and national governments. It is conceivable 
that certain types of legislative and administrative action, which are perfectly 
acceptable under general human rights law, could be struck down under the 
Convention. If this were done by use of the preliminary ruling procedure, 
it could seriously threaten the authority and legitimacy of the Strasbourg 
organs in a way that the present system of international review could not, 
in that the ruling would have obligatory, rather than persuasive force, and 
would thus be seen to impose an external solution on internal affairs, which 
may not be well received within the national order. 

This possibility is made more real by the manner in which the Convention 
and its case law have developed. For example the right of association in 
trade unions ‘has been interpreted with little regard for the complexities of 
industrial relations and the need for collective power on the part of workers 
to co-ordinate the power of management.” Similarly, under Article 1 of the 
First Protocol to the Convention not only natural, but legal persons are 
entitled to the peaceful enjoyment of their possessions. Thus corporate 
rights can be protected under a human rights convention on the same terms 
as those of living individuals, in spite of the substantial practical differences 
in their respective situations.” Furthermore there is no inherent right to 
protection against discrimination under the Convention as Article 14, which 
prohibits this, has no autonomous existence and must be pleaded in 
conjunction with other articles of the Convention.” It is clear that human 
rights, as defined by the Convention, would not achieve unanimous approval 
in the Europe of today. 

In these circumstances to give the European Convention on Human 
Rights primacy over the national laws of 21 states, and to expect it to apply 





'8 See pp.323-324. This retention of discretion appears to stem from uncertainty as to 
the hierarchical status of the Convention in countries where it is part of national Jaw. 

9 Application No. 8691/79. The Commission found a violation of Art. 8 by 11 votes to 
one. The case is now before the Court: see Press Release Eu.Ct.H.R. C(83) 44. 

See C. Thornberry, “Memorandum to House of Lords” referred to by Drzemczewski, 
p.12, note 35. 

21 See generally: the case law under Art. 11 of the Convention. 

2 At present six applications by shareholding companies, challenging the conformity of 
compensation paid under the Aircraft and Shipbuilding Industries Act 1977 with Art. 1 of 
the First Protocol to the Convention, are before the Commission in Strasbourg. See Press 
Release C(83)4, February 2, 1983. 

2 See The Belgian Linguistics Case, Eu.Ct.H.R. Judgment 1968, Ser. A, No. 6, para. 9. 
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uniformly in all of them, appears to be rather unrealistic. It amounts to a 
derogation of power to the Strasbourg organs in excess of what they require 
to do their job properly. Furthermore, it runs counter to the spirit of 
flexibility and political discretion which has kept the Convention alive for so 
long, and which has found its judicial’ expression in the doctrine of the 
margin of appreciation as. interpreted by the European Court of Human 
Rights in the Sunday Times Case.“ By this doctrine the Court reaffirms that 
it is not “a court of fourth instance” from the national authorities. Only if 
the action of the national authorities appears to violate the Convention will 
the Strasbourg organs consider the case, applying the Convention as 
international law, and expecting the national authorities to observe their 
pronouncements as a matter of international obligation. There is no need for 
the international and national orders to become intermixed for this to occur. 
Indeed. the Court, judging by its case law, would be reluctant to intervene 
directly in national affairs of which it knows very little, but will not hesitate 
to strike at an official act which is clearly unnecessary in the circumstances 
of the case, given the aims of a democratic society. This state of affairs is 
less “activist” than Dr. Drzemczewski’s proposed role for the Court, and it 
retains a separation between the national and international legal orders. 
However, the present position is better in that excessive involvement by the 
Strasbourg organs in the domestic administration and public affairs of the 
state will reduce their aura of detachment and objectivity, which is crucial 
to the success of Strasbourg as a source of redress. 

Dr. Drzemczewski defends his proposal on the grounds that it could give 
the individual immediate redress before the national courts, thereby saving 
the applicant time, and also on the grounds that it avoids forcing a state “to 
wash its dirty laundry publicly.”” This would constitute a disadvantage, and 
not an advantage, of Dr. Drzemczewski’s proposal: The most efféctive 
weapon the Strasbourg organs possess is the ability to expose the inadequa- 
cies of a state’s behaviour at the bar of international review. To hide such 
a review within the national legal order would be to hide abuses from 
European public opinion. It might be said, in reply, that the interstate 
procedure under Article 24 of the Convention could fulfil such a role. 
However, given the reluctance of states to take one another to the European 
Court of Human Rights, this cannot be relied upon. The individual must be 
free to go to Strasbourg and air his case before a European audience. This 
would be consistent with Dr. Drzemtzewski’s own view that, “the remedies 
available to individuals in cases where their rights have been held to be 
violated must be considered in the context of an interest higher than that of 
the aggrieved party or that of a particular contracting state.” That higher 
interest is the “common public interest” of a developing European human 
rights law. This cannot be achieved through a system of review by prelimi- 
nary rulings. It requires European litigation between citizen and state.” 





`% Judgment of the Eu.Ct.H.R. April 26, 1979, Ser. A, No. 30. See too Handyside Case 
Judgment of Eu.Ct.H.R. December 7, 1976, Ser. A, No. 24; Morrisson (1973) 6 Human 
Rights Journal 263; Higgins (1976-77) 48 B.Y.1.L. 281 at 307-315; Feingold (1978) 3 
Human Rights Review 21; Duffy (1980) 5 Human Rights Review 17 at 19-27 and (1980) 29 
I.C.L.Q. 585 at 594-596; Muchlinski (October 1979) Topical Law 1; Mann (1979) 95 
L.Q.R. 348. . 

3 pp.332-333. 
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7” As forthe problem of delay for the applicant, this may be solved by increasing the 
resources and manpower of the Commission Secretariat, and, possibly, by establishing full 
time positions on the Commission, which at present depends on part-time appointments. 
It will not be solved by the preliminary reference procedure which, though arguably quicker 
and possibly cheaper, is also a weaker form of review from that available at the full 
international level. nS 
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. Dr. Drzemczewski’s main purpose behind the statement quoted above 
was to stress the utility-of the preliminary reference procedure in ensuring 
that the domestic courts will not be powerless to strike down legislation that 
is clearly in violation of the Convention.” This would be quite unacceptable 
in countries, such as the: United Kingdom, where Parliament is not subor- 
dinate to the courts. It is not for the Strasbourg organs to alter this state of 
affairs. What is implied is that any country which chooses a constitution 
based on the absolute sovereignty of Parliament has chosen a constitution 
that is a threat to the enjoyment of human rights. Is there adequate proof 
that constitutions with provision for constitutional review by. judges are less 
open to abuse?” 
© Dr. Drzemczewski goes on to claim that a system of preliminary rulings 
would overcome many of the prejudices and misunderstandings of national 
lawyers about “Convention law.”” This would occur because of the greater 
contact with its provisions that the procedure would demand. This is a 
possible, but not conclusive, reason for adopting the idea. In practice the 
question of: ‘conformity with the Convention arises in few cases, and it is 
conceivable that a lawyer who has never had to consider the issue might 
suddenly be caught by a request for a preliminary ruling. His likely reaction 
would be to hire an expert in human rights law and thereby increase his 
applicant’s costs. It would. therefore be imperative to extend the Strasbourg 
legal aid scheme to such references. In these circumstances the cost and 
delay, not to mention the extra work, would probably not incline the lawyer 
positively towards the Convention, especially if the case could be decided 
under domestic law. Thus, while a saving in time as regards an application 
to Strasbourg could be made, domestic proceedings would be lengthened, 
and it is uncertain whether domestic lawyers and judges would approve. 
Dr. Drzemczewski answers these criticisms by saying that the procedure 
could be governed by a proviso that “domestic tribunals would be bound by 
the Strasbourg Court’s rulings although they would not be precluded from 
providing a higher protection of individuals rights and freedoms which is 
secured under domestic law. The inclusion of-such a proviso would also go 
some way in answering criticisms that the Convention may be unnecessarily 
referred to before domestic courts when other, more specific clauses in 
existing legislation appear to provide the individual more adequate protec- 
tion.”*' This implies that the national court will retain the discretion to seek 
or refuse to seek a preliminary ruling in Strasbourg, based on its appreciation 
of the state of domestic law:and on the relevance of the Convention to the 
case before it. This raises the same problems as the preliminary ruling 
procedure under the E.E.C. Treaty, namely, that the national court can 
avoid European review by defining that element out of the case. It may 
well be, therefore, that in certain cases the applicant. will still be forced to 
rely on his right of petition to Strasbourg, in order to challenge the legality 





3 p.334. | 
2 See, in this connection, the arguments against a judicially enforced bill- of rights 
summarised in Zander, A Bill of Rights? (1980); see too Jaconelli, Enacting a Bill of Rights 
(1980), Chap. VIII. See generally J. A. G. Griffith, The Politics of the Judiciary (2nd ed.). 
The ideas of Ronald Dworkin give guarded support to Dr. Drzemczewski’s position. See 
Taking Rights Seriously (1977), Chap. 5, = ouemtunenat Cases.” 
p.336. : 
31 p.337 [author’s emphasis]. 
32 This is done. under the “acte claire” doctrine. See Schermers, Judicial Protection in the 
European Communities (2nd ed., 1979), pp.338-341, paras. 591-594. 
i 


Mar. 1984] _ REVIEWS 247 


of the national courts refusal to make a reference. This does not seem to 
improve on the present situation. ' 

Finally, the author responds to certain criticisms that could arise from the 
obligatory nature of the reference procedure. In particular he says that “the 
acceptance of such compulsory rulings within the domestic legal systems 
may cause opposition, especially from members of the highest domestic 
courts, although such structural accommodation would not appear to be an 
insurmountable problem.”” As a matter of legal structure, such a procedure 
would be possible to accommodate with the position of the highest court; it 
would necessitate a revision of its competence in areas of human rights law. 
On a political and constitutional level, however, the proposal is unlikely to 
attract support as it would introduce controls on official action that are 
unaccountable before the national legislative and ‘judicial authorities. Dr. 
Drzemczewski goes on to say, in the alternative, that, “if the courts 
jurisdiction were to be considered too vast, its.competence to provide 
preliminary rulings could be limited to, for example, issues arising under 
Articles 5 and 6 of the Convention (the administration of justice) and 
perhaps also to those rights from which derogation is prohibited.” This is 
a sensible proposal. The choice of the due process and non-derogable 
provisions of the Convention is a good one as it diminishes the potential for 
conflicts of interpretation about the scope of the rights to be enjoyed. There 
is general consensus about due process, the prohibition on torture, inhuman 
or degrading treatment, the prohibition of slavery and the prohibition on 
retroactive penal laws. These rights do not raise the same political problems as 
do other rights contained in the Convention. Most political groupings in 
Western Europe would have no dispute over these rights” and would not see 
the aims of their political programmes threatened by review from Strasbourg 
in these narrower areas. Therefore, the preliminary review procedure might be 
consistent with political pluralism if -the suggested restriction is applied. 
However, narrowing down the scope of the. preliminary review procedure 
would not be a sufficient answer to the problems that it creates. 

In conclusion, the practicality of Dr. Drzemczewski’s proposal may be 
doubted on the grounds that the disadvantages it would create are greater 
than the disadvantages in the present system. These could be cured to some 
extent by a greater infusion: of funds into the Strasbourg organs, so that 
they could effectively meet the demands placed on their services® and by a 
thorough revision of the substantive provisions of the Convention, so that 
it. would be better suited to tackle the problems of the modern world. For 
this, consultation with the major political parties and groups of Western 
Europe on what constitutes the new European consensus on human rights 
is required, and greater respect should be paid to developments in the 
general international field. Mere structural changes in the level of 
decision-making at which the Strasbourg organs become involved in litigation 
will not solve very much, and might do considerable damage. 

Ultimately the Strasbourg organs are the creation of the governments that 
stand as potential respondents before them: One of: the few ways of 
maintaining-some independence from: those governments is to allow those 
organs to exist as international institutions. To involve them more directly 
in the domestic legal process would threaten this independence and would 


a s P339. 

% p.339. 
35 Save, perhaps, groups of the extreme EONO left and right. 
% See note 27 above. 
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inhibit reforming and campaigning activity within the national order. An 
international decision of the European Court of Human Rights is of value 
as a point of criticism against the failings of domestic law. An advisory 
opinion incorporated into a national decision gives redress to the individual, 
but may be insufficiently damning and public to prompt the authorities to 
act, and to ameliorate the underlying cause of the complaint. The states’ 
dirty linen would remain unwashed, or, at best, inadequately clean. 


P. T. MUCHLINSKI* 


EVALUATING WITNESS EvIDENCE. Edited by S. M. A. LLoyp-Bostock 
and B. R. CLIFFORD. [Chichester: John Wiley and Sons. 1983. 
x and 305 pp. £19-95.] 


COMPARED with other aspects of the legal process, the problem of eyewitness 
identification has received a massive amount of attention from researchers. 
Hundreds, perhaps thousands, of empirical studies have been undertaken 
by psychologists on the question throughout the course of this century. 
Much of this research has been of poor quality: most of the experiments 
have been conducted in the thoroughly artificial conditions of the laboratory 
and been based on small and unrepresentative samples (typically comprised 
of psychology undergraduates) without adequate control groups. Despite 
these limitations, however, certain basic findings about the testimony 
presented by eyewitnesses have emerged. In countless experiments it has 
been demonstrated that the processes of recall and memory are so subject 
to error and the methods by which the police and courts elicit such 
information so imperfect that the uncorroborated evidence of an eyewitness 
must be regarded at best as suspect and untrustworthy. The imaginative 
experiments carried out by Stern and by Munsterberg in the early part of 
this century,’ for example, produced startling new insights and raised new 
questions with which succeeding generations of psychologists continue to 
grapple. Progress has been slow, understanding of memory and perception 
is still imperfect, and the struggle for theoretical and conceptual clarity 
remains in its infancy. 

The traditions of law and psychology have developed along parallel lines 
with only an awkward and sceptical dialogue taking place between them. 
When the forensic problems of identification have been discussed, the talk 
has tended to be at cross-purposes. What has proved intellectually challeng- 
ing to the psychological researcher has often seemed recondite and irrelevant 
to the practising lawyer. The Devlin Committee (1976), whose report 
represents a legal landmark in the evaluation of identification evidence in 
criminal cases,“ discounted the relevance of the available psychological 
research in‘a couple of pages. The Committee observed: “a gap exists 
between academic research into the powers of the human mind and the 
practical requirements of courts of law, and the stage seems not yet to have 
been reached at which the conclusions of psychological research are suffi- 
ciently widely accepted or tailored to the needs of the judicial process to 
become the basis for procedural change” (para. 4.15). The papers assembled 


* Lecturer in Law, London School of Economics and Political Science. 

1 Stern, “Abstracts of Lectures on the Psychology of Testimony and on the Study of 
Individuality” (1910) 21 American Journal of Psychology 270 and “Psychology of Testi- 
mony” (1939) 34 Journal of Abnormal and Social Psychology 3, Munsterberg, “On the 
Witness Stand” (1923). 

2 Report to the Secretary of State for the Home Department of the Departmental Committee 
on Evidence of Identification in Criminal Cases (1976). 
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by Sally Lloyd-Bostock and Brian Clifford in Evaluating Witness Evidence 
provide the best collection of “state of the art” summaries of different 
aspects of experimental psychology by which to test this conclusion. 

Both editors are psychologists of international renown and are particularly 
well known for work they have conducted on witness reliability. Most of the 
13 papers collected in their book were originally presented at a conference 
on Law and Psychology held in Oxford which involved participants from 
both sides of the Atlantic. The editors have done a good job (as have the 
authors) i in modifying these conference papers for publication. None of the 
papers, it seems, has been published before, and several present the results 
of research that has not hitherto appeared in print. There is little overlap 
between the subjects dealt with by the contributors, and the book system- 
atically organises and presents the voluminous and diverse subject-matter of’ 
experimental psychology. As a source book alone, it is therefore of con- 
siderable value and each paper ends with a lengthy list of further references. 
One obvious criticism of the volume is that few of the contributors seek to 
fulfil the promise held out in the title: indeed, few of the papers are 
concerned with the evaluation of witness evidence at all. The authors are 
primarily concerned with different problems which arise with one kind of 
witness, the eyewitness, although this is only one of many issues concerned 
with witness testimony, and important aspects of the problem are omitted 
altogether. It is odd, for example, that the editors include no piece on the 
limitations of cross-examination in eliciting reliable and accurate testimony 
inside the courtroom—an area on which several psychologists have produced 
fascinating, if disconcerting, findings.” 

The editors divide the papers in the volume into four groups, which deal 
respectively with the impact which eyewitness evidence has on those who 
must determine the facts; the techniques of eliciting and evaluating the 
reliability of eyewitness evidence (including a chapter on lie detection 
techniques); the factors influencing the quality of memory such as the 
characteristics of the witness and the circumstances in which identification 
takes place, and further directions for research. The quality of papers, as 
one would expect, varies greatly, and it seems on the whole that those which 
describe the problems encountered in dealing with the evidence of eye- 
witnesses are a good deal more successful than those which seek explanations 
of, or improvements in, eyewitness performance. There is, for example, an 
excellent chapter by Loftus and Ketcham on the “malleability” of eyewitness 
accounts in which the fragility of memory and the suggestibility of witnesses 
are convincingly demonstrated.‘ They show how the recall of subjects can 
be distorted even by the use of a single word, as in the celebrated experiment 
carried out in 1974 by Loftus and Palmer which showed that estimated 
speeds of vehicles critically depended on whether the words “collided,” 
“bumped,” “contacted, ” “hit” or “smashed” ¥ were included in the questions 
put to witnesses.° 


3 See, for instance, the research conducted by Marston, “Studies in Testimony” (1924) 
15 Journal of Criminal Law and Criminology 5, and Marshall, Marquis and Oskamp, 
“Effects of Kind of Question and Atmosphere of Interrogation on "Accuracy and Complete- 
ness of Testimony” (1971) 84 Harvard Law Review 1620. 

* Loftus and Palmer argue, on the basis of the experimental material reviewed in the 
paper, that: “. . . human memory is a fragile and elusive creature. It can be supplemented, 
partially restructured, or even completely altered by post-event inputs . . . Much of what 
we remember is, in actuality, a complex blend of fact and fiction. When gaps appear in our 
memory, we unconsciously fill them in with bits and pieces that may or may not be based 
in reality” (pp.168-169). 

5 Loftus and Palmer, “Reconstruction of Automobile Destruction: An Example of the 
Interaction between Language: and Memory; (1974) 13 Journal of Verbal Learning 
Behaviour 585. 
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Less successful are those contributions which deal with pragmatic ways of 
improving testimony of eyewitnesses. Baddeley and Woodhead, for instance, 
in their review of the available literature on this subject, describe the results 
of the relevant research as “unhelpful,” “not encouraging,” “very unsuc- 
cessful” and “distinctly unpromising.” These authors discuss the negative 
results yielded in experiment after experiment, and finally (with apparently 
greater optimism) turn to the results of their own study in which they 
examined the performance of 19 people identified as particularly good at 
recognising faces. “What can they tell us,” the authors ask, “about their 
strategies?” And then, with a wringing of hands that is hardly consistent 
with proper scientific detachment and rectitude but perhaps understandable 
nonetheless, they conclude, “Alas, once again the results were disappoint- 
ing . . .” (pp.132-133). 

Largely negative findings appear also to have resulted from methods 
designed to aid detection through the construction of a visual impression of 
a suspect’s face such as Identikit and Photofit techniques. These methods 
are interestingly reviewed by Graham Davies in the present volume, though 
his conclusion that “there is no reason for suggesting that the visual medium 
is any more sensitive or efficient in conveying identity information than the 
verbal medium and some evidence that the reverse may be the case” (p.119) 
is more shattering in its implications than the author acknowledges. As one 
writer put it some years ago: “It is bad enough to know that mistakes are 
made by eyewitnesses, but it is much worse to depend upon a technique 
whose results are capricious and variable, making it almost impossible to 
ascertain when, under what circumstances, and by whom these errors will 
be made.”°: 

As almost all the chapters of Evaluating Witness Evidence show, however, 
the experimental data on most of the important questions are equivocal, if 
not directly contradictory. This creates severe difficulties where application 
to legal questions is concerned. Even on basic problems, such as whether 
memory is'likely to be improved or impaired when the attention of an 
eyewitness is dramatically aroused or whether the factor of race of the 
eyewitness or suspect is of relevance in identification, the research evidence 
is thoroughly inconsistent. This causes problems for researchers themselves, 
as in the study of Yarmey and Jones, an imaginative examination of the 
extent to which professional lawyers, psychological experts, students and 
other members of the public understand basic psychological propositions of 
relevance to the courtroom.’ Their conclusion that “knowledge about the 
psychological variables that influence eyewitness identification and testimony 
does not fall within the province of common knowledge” (p.33) has to be 
seriously qualified by their observation that “experts may disagree on what 
actually is the correct answer” (p.37). 

Given the confusion in the results of research, the healthy degree of 
internal squabbling over methods and interpretations that one finds through- 
out the book is to be welcomed. (One author is even critical of his own 
interpretations in an earlier study.) Some of the most useful contributions 





6 Goldstein, “The Fallibility of the Eyewitness” in Sales (ed.), Psychology in the Legal 
Process (1977), pp.243-244. 

7 These propositions relate, inter alia, to the reliability of police officers as eyewitnesses 
compared with civilians, the relationship between the level of confidence shown by 
eyewitnesses and the accuracy of their testimony, and the influence of the age of the 
eyewitness upon recall. 

8 The conclusions reached in Wells, “Applied eyewitness-testimony research” (1978) 36 
Journal of Personality and Social Psychology 205 are criticised by Lindsay and Wells as 
“premature and based on an oversimplified view” (p.219). 
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are the literature reviews in which an attempt is made to find a way through 
the thicket of conflicting research data. Several of the authors provide 
extremely useful evaluations of the research conducted on specific questions. 
These papers contain expert assessments of the available experimental 
results in terms of, say, the adequacy and appropriateness of the methods 
adopted, the sample size and the artificiality of the research setting. Unless 
the reader is prepared to go back to the original sources, a great deal has 
of course to be taken on trust, but the assessments seemed to this reviewer 
for the most part sound and well argued. Particularly valuable contributions 
of this kind are found in the papers by Gudjonsson on lie detection 
techniques, by Clifford on the neglected subject of earwitnesses, by Deffen- 
bacher on the literature dealing with the influence of arousal and excitement 
on the accuracy of the observations of eyewitnesses, by Shepherd on the 
question of identification after long delay, and by Lindsay and Wells in their 
review of the inconsistent findings of research on cross-race eyewitness 
identification. These papers present well-documented accounts of complex 
subjects, and they can be recommended to non-experts as lucid and balanced 
summaries which are for the most part commendably free from technical 
and statistical complexities. 

The same cannot really be said of some of the papers which deal with 
new experimental data. Lloyd-Bostock and Clifford refer in their rather 
bland editorial introduction to a fundamental reorientation taking place 
within experimental psychology in which researchers have increasingly 
moved out of the laboratory and turned to “real life” methods. They argue 
that the mere accumulation of “intriguing but puzzling findings” is giving 
way to the construction of theory in which it is acknowledged that memory 
must be studied within the context of social processes. There are some signs 
in their book that such a reorientation .is indeed occurring in the work of 
psychologists. The paper written by Loftus and Ketcham on the social 
processes which shape and distort memory (to which reference was made 
above) is a fine example of this. However, the bulk of the experimental 
data presented in the volume seems to indicate that the research setting is 
still firmly fixed in the laboratory,’ that it remains theoretically arid, and 
that the focus of much research continues to be extraordinarily narrow. 
Worse, much of what passes for “theory” is little more than the convoluted 
use of technical jargon which, though perhaps superficially impressive, 
serves mainly to confuse and to obfuscate. Some of the papers are peppered 
with so much of this jargon (or transparent gobbledegook if one wishes to 
be uncharitable about it) that comprehension is seriously impaired. One of 
the two papers written by Wells and Lindsay, for example, concerned with 
the ways people determine the accuracy of the testimony of eyewitnesses, 
is riddled with pseudo-scientific terminology. The paper does in fact contain 
some interesting findings on the tendency of jurors to “overbelieve” eye- 
witnesses but the reader is likely to have long since lost interest in this in 
the struggle with “memorial records,” “intra- and intersubjective agreement 
information,” “the confidence—credibility effect” and “constructive invo- 
cation.” All this culminates in the observation in the following passage: 
“Constructive invocation refers to the fact that the witness is appealing to 
constructive or reconstructive memory. A constructive invocation (e.g. ‘I 
think he had a hat . . . yes, he had a blue hat’) signals to the memory judge 


° The editors concede that “the proportion of laboratory studies in the literature on the 
topic of witness evidence is still unsatisfactorily high when it comes to practical application” 
p y p pp 


(p.2). 
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that the memorial reporter is in a state of reconstructive memory” (p.52). 
This is hardly likely to stimulate a healthy dialogue between psychologists 
and lawyers—nor is the fact that Wells and Lindsay (in their other paper in 
the volume) resort to the use of the word “paradigm” no fewer than 24 
times on pages 225 and 226. 

Similar examples of obfuscation occur elsewhere in the book though no 
amount of dressing up or spurious conceptualisation can compensate for the 
triviality or inadequacy of many of the experiments. The complex statistical 
form in which the results of Malpass and Devine are presented in an analysis 
of “lineup fairness” cannot disguise the platitudinous nature of their conclu- 
sions. They enunciate “two principles of lineup fairness” though, in so far 
as I understand their piece, they say no more than that lineups (or 
identification parades) should include a sufficient number of “foils” of 
similar appearance to the suspect to be fair. Comparable confusion attends 
the discussion of the “discrediting failure effect” (the tendency of jurors to 
continue to believe the testimony of an eyewitness when they should not) 
presented by Saunders, Vidmar and Hewitt. In this piece, the authors 
review the results of previous research which is thoroughly contradictory in 
nature; they report the results of their own replication of earlier experiments, 
which, despite their rather pretentious claim to “greater structural and 
conceptual verisimilitude,” adds further to the confusion, and they end with 
an empty and familiar call for further research with “more sophisticated 
theoretical and analytical underpinnings.” 

Despite the criticisms that can be made of many of the chapters, there is 
a great deal in Evaluating Witness Evidence which ought to be required 
reading for both academic and practising lawyers even though many parts 
of the book are laboured or obscure. It is regrettable, to say the least, that 
lawyers have in the past failed to pay sufficient heed to the warnings given 
by psychologists, and this collection of papers provides a timely antidote to 
any complacency that may remain. There is, as William Twining (the only 
legal contributor in the volume) observes, a “perennial uneasiness of 
relations between law and psychology.”" Twining’s chapter is an elegant 
and perceptive critique of much psychological research on identification, 
and, as such, fits rather awkwardly into this volume. The chapter is 
accommodated at the end of the book under “Future Directions” almost as 
if the editors had their doubts about including it at all. It is true that they 
generously refer to his piece, both in their short introductory and in their 
concluding comments, as “novel and somewhat provocative,” as having 
“far-reaching implications” and as being “timely and fundamental.” Yet 
Twining’s observations, if taken seriously, appear to raise more severe 
doubts about the value of much of the research that has been undertaken. 
He is critical of research carried out in the “Expository” legal tradition in 
which, he argues, there has been a strong emphasis upon, for example, 
rules of evidence, the decisions of appellate courts and trials conducted 
before juries. The focus of attention of both lawyers and psychologists 





1 Malpass and Devine write: “Two principles of lineup fairness were identified: (1) that 
lineups should be of sufficient size that the probability of a chance identification of an 
innocent suspect is low—that the potential for errors is distributed across a number of 
persons; and (2) that the suspect must not be distinctive in comparison with the foils . . . 
The data indicate that the fairness of lineups in both the size and bias senses depends on 
the physical similarity of the lineup foils to the suspect, and that the relationship is 
monotonic” (p.99). 

n Twining himself explains this unease by arguing that the dominant tradition of law is 
normative whereas that of psychology is empirical. 
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within this tradition is, Twining argues, typically upon “an incident leading 
to a contested case tried before a jury in which the main role of the 
witness . . . is to provide admissible evidence of identification. The emphasis 
is on the objective reliability of evidence presented in court, and on 
conviction of innocent persons as the sole mischief of misidentification” 
(p.267). Since a great deal of socio-legal research conducted in recent years 
has demonstrated that these circumstances infrequently arise in criminal 
cases (not least because most defendants plead guilty and are dealt with in 
the magistrates’ courts), a broader based inquiry is necessary. Considerations 
of this type have dawned upon researchers working in other areas, yet they 
seem not to have informed the work of many psychologists who have too 
often been closeted in their laboratories. Twining rightly argues in favour of 
a broader contextual approach in which the role of eyewitnesses is recognised 
in decisions made throughout the whole of the criminal process, not simply 
at trial. This would require study of not only eyewitness testimony which 
leads to wrongful conviction by jury, but also of cases where mistaken 
identification means that the wrong person is selected for investigation or 
pleads guilty because of the weight of the evidence against him. 

There is no doubting the significance of psychological research on eye- 
witness testimony in producing a reappraisal (if not a rejection) of assump- 
tions that have been made by practising lawyers for centuries. It does seem, 
nonetheless, that a more fundamental reorientation in approach than the 
editors indicate is required. Even the basic contours of the problems of 
identification evidence as they arise in the street, at the police station or in 
the courtroom seem not to have been thoroughly explored or defined. 
Indeed, the little evidence available suggests that the question of identifi- 
cation is itself relatively rarely in dispute in criminal cases and, when it is, 
the mountain of psychological evidence is unlikely- to assist greatly in 
resolving the matters in contention. Yet, despite the many qualifications 
that must be made about the value of the psychological research in terms of 
its orientation, its methods, its theoretical immaturity or its obsession with 
laboratory experiments—and these weaknesses are reflected in Evaluating 
Witness Evidence—the insights produced by much contemporary psycho- 
logical research continue to imperil the foundations of the legal edifice. 


JOHN BALDWIN* 


THE CONSTITUTION, THE Courts, AND Human RicHTs. By MICHAEL 
J. Perry. [New Haven and London: Yale University Press. 
1982. xi and 241 pp. £18-50.] 


IN this interesting book, Perry mounts a defence of extra-constitutional 
policymaking by the United States Supreme Court. It is animated by the 
author’s desire to defend the role of the Supreme Court in human rights 
cases. Perry’s interest is in the legitimacy of judicial constitutional policy- 
making that goes beyond the value judgments “constitutionalised” by the 
framers of the Constitution and its several amendments. In the course of 
adumbrating his own theory Perry takes issue with other writers, most 
prominently John Hart Ely, whose Democracy and Distrust can profitably 
be read in conjunction with this book. Both men are concerned with the 
legitimacy of wide-ranging judicial review, but Perry’s thesis is more 
ambitious in that it seeks to justify such review, not only in procedural but 
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also substantive due process cases, and, remarkably, it seems, to advance a 
theory that could apply to judicial review in a state without a written 
constitution. He assumes that right answers can be found to moral questions. 
This, then, furnishes a context for his discussion of legitimacy, and I shall 
attempt to assess his theory without challenging the validity of that premise. 

Perry’s concern is with modern decisions, such as Brown v. Board of 
Education, 387 U.S. 483 (1954), which strike down legislation as contrary 
to the Constitution, but which cannot, Perry contends, be explained by 
reference to any value judgment constitutionalised by the framers who 
certainly did not intend to prohibit segregated schools. The problem of 
legitimacy arises because judicial review runs counter to democratically 
answerable policymaking and because Perry considers that while the 
Supreme Court invokes the rhetoric of the Constitution, many of its 
judgments cannot be justified by any provision of its text; that is, it cannot 
plausibly be ‘maintained that the framers’ constitutionalised the determina- 
tive value judgment. This, adopting a graceless neologism, he calls non- 
interpretive review. 

We shall have occasion to criticise the view which Perry seems to accept, 
that judicial review is always legitimate where a justification for the court’s 
decision can be found in a value judgment of the framers. It is not clear that 
Perry is not straddling both the interpretivist and non-interpretivist positions, 
though they might well give contrary results in the same case. There is a 
question not only whether the value judgments of the dead ought to rule 
the living, which surely is pertinent in all democratic systems, but also, in 
a system functioning under a written constitution of the extent to which 
particular aspects of those value judgments should do so. In many cases at 
least, the search for the framers’ views outside the text must be chimerical, 
and there must be something undesirable in assuming that a court necessarily 
acts rightly in applying the particular expression of a right which appealed 
to a person in a past age. Be that as it may, Perry both accepts interpretive 
review as axiomatically legitimate, and postulates a clear difference in kind 
between interpretive and non-interpretive review. 

Perry contends that even if no textual justification can be found for a 
decision, it may nonetheless be justified by functional considerations. The 
enforcing agency must he argues, be the judicial branch because it is the 
courts which are best placed to ensure the supremacy of the Constitution. 
A functional justification must, Perry argues, be both affirmative in character 
and capable of principled explanation since, if the latter condition is not 
met, there can be no political dialogue. But such a dialogue is necessary in 
a representative democracy. These conditions alone are not, however, 
enough; the norms which the Court applies must be located in an acceptable 
source. 

Human rights, Perry argues, cannot adequately be protected without 
judicial review. But judicial review cannot be effective if it is restricted to 
enforcing only value judgments enshrined by the framers. It must be 
legitimate for the Supreme Court to oppose itself to the other branches of 
government on the basis of value judgments not constitutionalised by the 
framers. And, Perry argues, here taking issue with Ely, such judicial review 
must comprehend issues not only of minority rights and procedural due 
process, but of substantive due process as well. 

What, then, is Perry’s justification for non-interpretive review? He rejects 
as rhetorical, talk of tradition and consensus, as indeed does Ely. He does 
on the other hand adopt a rather messianic and imperialist view; that is, 
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that Americans understand themselves to be charged with a special responsi- 
bility or obligation among the nations of the world to realise, as best they 
can, a higher law. Morality is not arbitrary, nor justice reducible to the sum 
of the preferences of the collectivity. Judicial review has, he argues, a 
prophetic role; it provides moral leadership in a system committed to the 
notion of moral leadership. It is plain that ambitious claims are being made 
both for the ethos of the system and its judiciary. But these considerations, 
Perry argues, do not justify non-interpretive review in human rights cases; 
they help, rather, to explain its existence and define its character. 

Why then, non-interpretive review? Human rights are imperfectly pro- 
tected by electorally accountable institutions. Issues such as political dissent, 
racism and the like, are not always dealt with in a way that is faithful to 
moral evolution or to Americans’ religious understanding of America. 
Politicians want to win elections. They are inclined to rely on accepted 
moral conventions. They do not regularly deal with fundamental political 
and moral questions. It is the Supreme Court which sees these issues as 
giving opportunities for moral re-evaluation and growth. It thus, Perry 
argues, enables the American people to maintain a tolerable accommodation 
between moral re-evaluation and electorally accountable policy-making or, 
in secular terms, to enable America to accommodate representative democ- 
racy with the possibility that there may be discernible right answers to 
fundamental political and moral problems. This right answer is presumably 
right in moral terms; Perry’s argument would preclude the possibility that 
by right is meant most closely conformable to the text of the Constitution 
or precedent interpreting it. Perry does not, of course, contend that the 
court necessarily always gives the right answers. He sees it as better able 
institutionally to move America to a right answer than is the political process 
left to its own devices. 

Perry is, then, committed to the view that right, in the sense of objectively 
right, answers can be found to the sort of problems with which he is 
concerned. He is not committed to the proposition that this depends upon 
the acceptance of any particular moral system. A right answer, for example, 
that racial segregation is wrong, frequently represents what he refers to as 
the convergance of a variety of philosophical and religious systems of moral 
thought. The correctness of a given answer may well transcend particular 
rationalisations. Orthodoxy, in the sense of a particular system of beliefs is 
not important; it is, he argues, profoundly a function of place and time. 
What is essential is right acting, and in respect of any given action is 
evidenced, in part at least, by its being at a point of convergence of several 
moral systems (which it seems is not consensus). 

How, then, should judges proceed? The judge makes a choice among 
competing values on the basis of his individual conscience. He must justify 
and explain his choice, and his answer may well be independent of what a 
majority of Americans may come to believe about the issue whether in the 
long or the short term. What the Court does is to engage in a dialectical 
argument with the political organs which either accept the Court’s decision, 
or moderate or undo it. 

We are thus presented with a dialectical relationship as an idealised 
conception of how societal change should be structured. The courts try to 
give right answers; their success must be evaluated. There is, as he admits, 
a possibility that the courts will simply reflect contemporary morality. Perry 
regards non-interpretive review as producing generally approved results in 
cases involving freedom of expression and equal protection, and as producing 
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. generally right, though often hotly disputed answers in such substantive due 
process cases as those dealing with abortion. And, he says, one who 
considers the Court’s policies to be generally wrong may lay his boat on the 
other tack and become a defender of interpretivism instead! But this 
depends upon the assumption that interpretivism will produce the right 
results, though why this should be so is not clear, and it is presumably the 
reaction of a scholar whose cast of mind is functional, not literal. But there 
is an incongruity here for interpretivism is the right answer in se. 

These are, of course, sweeping claims for the Supreme Court. Perry does 
not conceive of the judges as acting without limits. There are, first, practical 
limitations. Judges do not have an inexhaustible supply of palitical capital 
to spend on controversial cases, and in any event, if the dialectical relation- 
ship is to be stable and fruitful, they must proceed incrementally and 
cautiously. They are, in. any event, conventional members of the same 
middle class; as legislators. But of course most bad legislation does not, as 
Sir Leslie Stephen noted, authorise the slaughter of blue-eyed babies, so the 
point about the conventional character of judges and legislators may not be 
_ very compelling. 

This leaves the problem of ensuring an accommodation between judicial 
review and legislative democracy. Perry does not base his theory on any 
view that the accommodation requires that the popular will always will 
prevail. Nor does the possibility of constitutional amendment resolve the 
tension, for such amendments are difficult to secure. This consideration, 
_ surely, makes the notion of dialectic (dialogue?) between state legislatures 
and the Court, not impossible I suppose because the Supreme Court does, 
plainly, help to shape public opinion and because it has after all become 
increasingly circumspect in the reapportionment cases, but difficult to sustain 
as other than a stylised description of what happens generally. For the 
dialectic may stop with the decision; the states’ option may be foreclosed by 
it, depending on the nature of the case and the breadth of the Court’s 
decision, and the extent to which it gives practical adherence to stare decisis 
at any given time. The Supreme Court is difficult to pack. Perry identifies 
the source of significant control as the power of Congress, under Article III 
of the Constitution, to define and limit the jurisdiction of the Supreme 
Court and the lower federal Courts. Curiously, perhaps, there is no reference 
to the XIV Amendment which gives Congress a power to legislate in relation 
to its provisions. To the argument that an abridgment of the Court’s 
jurisdiction would be demoralising and upsetting, Perry replies that dis- 
agreements of such intensity between the other organs and the judiciary are 
in fact few, legislative inertia prevents too ready recourse to legislation 
limiting jurisdiction, and that restricting jurisdiction in cases involving non- 
interpretive ‘review would not truncate the essential role of the Supreme 
Court, for that is only to enforce value judgments constitutionalised by the 
frdmers. The reconciliation thus postulated, though imperfect, Perry regards 
as adequate. Pragmatism and experience can justify the practice. 

-I hope that what I have written summarises, faithfully, if rather baldly, 
Perry’s thesis. It is a bold attempt to justify extensive judicial review for it 
is not, unlike Ely’s, limited to an argument that the Court’s emphasis should 
be on ensuring equal access to democratic processes and fora. It is also 
hotly disputable. There are, no doubt, infinite variations in democratic 
theory, and my criticism should be seen as the effort of a foreign observer 
to cast a searchlight into what appeared to him to be the dark corners of an 
interesting theory, rather than a principal refutation of the sort that might 


Mar. 1984] - REVIEWS 257 


be attempted by an American scholar intimately familiar with the debate, 
and with the constitutional history and modern characteristics of the society 
to which it relates. i 

I am, to begin with, uneasy about the place of the Constitution itself in 
Perry’s scheme. The debate in America is about judicial review under the 
Constitution. Yet Perry suggests wider claims; this is evident both in his 
introductory remarks, to which I have already alluded, and in his question 
(at p.114) whether Professor Dworkin would think judicial review illegi- 
timate if there were. no Constitution. Later, he suggests that the Supreme 
Court’s invocation of the Constitution need be no more than a linguistic 
convention (pp.143-144). But courts surely need a basis in legitimacy and 
a set of standards against which to measure the validity of legislation. Would 
Americans accept such a thesis writ large, without both the justifications 
and the limitations which the Constitution affords? 

Perhaps this difficulty is attributable to a usage and a distinction which is 
central to Perry’s thesis; that between interpretive and non-interpretive 
review. The former is said not to be mere liberalism, but rather couched in 
terms of applying the constitutionalised value judgments of the framers. The 
latter involves the Court in the creation of doctrine not restricted by the 
framers’ judgments. In a sense, therefore, non-interpretive review can- be 
thought of as extra-constitutional. Although Perry contends that the Con- 
stitution:should not be ruled by the dead, his discussion ensures that their 
bones join in a veritable danse macabre. 

If we are to take seriously the contrast which Perry poses, we must needs 
accept a number of steps in the reasoning. The first (which Ely disputes) is 
that the framers’ view can be discovered outside the text of the Constitution, 
with at least sufficient certainty to make interpretive judicial review a 
meaningful and workable notion. Then too, we are surely obliged to inquire 
whether the value judgment, often encapsulated in very general words, 
should be read widely as a broad value against which legislation is to be 
judged, or narrowly in order to reflect the particular expression of that value 
which the framers had in mind. Perry criticises Professor Dworkin for taking 
the wider view (p.70). I do not find his criticism persuasive. Historical 
inquiry will perhaps indicate what conceptions the framers had in mind and 
these may indeed have been narrow, but it will not necessarily prove either 
that they did not entertain broad concepts, or that they were unconscious 
that broad language might well be given an evolutionary interpretation. 
Where expansive language is used, particular conceptions may be capable 
of being gleaned by reference to extrinsic sources. The broad words used 
may be the result of a compromise, imperfectly recorded. It may have been 
intended to leave room for evolutionary growth. Nor, I suspect, can we 
assume that the views of all the framers coincided, in the reasoning at least, 
with those who stand best in the eyes of posterity. We would like further 
and better particulars before accepting this part of the thesis. 

-Furthermore, experience may show that the general ideal is valid, but 
that a practice which formerly was thought to be compatible with it is not. 
Would a court perform its constitutional duty if it refused to adapt its 
doctrine out of deference to what now seems to have been a flawed 
perception? “Separate but equal” was once acceptable, at least in the eyes 
of whites, but it now looks indefensible on both psychological grounds and 
grounds of practicability. 

In short, the contrast between interpretive (legitimate) and non-interpre- 
tive (requiring justification) seems to me spurious; it puts the issues in a 
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false perspective from the outset. I cannot see that we are talking about 
more than degrees of indefiniteness. Constitutional judicial review seems to 
me to be about degrees of the same thing; an exercise carried out at different 
points along the same: spectrum. Unless judicial review is to be narrowly 
literal only,' the institution carries with it inquiries of different extent, 
depending upon the breadth of the words used and the context in which 
they appear. No doubt such ‘a suggestion does not solve the problem of 
legitimacy. It may, perhaps, help to avoid a false start. 

Space hardly permits a reviewer to record the details of Perry’s battles 
with other scholars. Ely, Dworkin and Choper can defend themselves. It is, 
however, necessary to say something about Perry’s thesis and democratic 
accountability. No one would deny that there have been, and are, grave 
abuses which were rectified as a result of Supreme Court decisions. That is 
not to say that the Supreme Court always intervenes effectively in the cause 
of suffering humanity; the jailbreak case, United States v. Bailey, 62 L.Ed.2d 
575 shows that it does not. There are, however, cases, of which the school 
segregation and some reapportionment cases are examples, where the 
Supreme Court ended gross abuses, and where time and reflection have, it 
seems, brought general approval of the result. Other cases however, involve 
propositions and beliefs which were and are disputed by rational men, not 
monsters, arguing from different, but perfectly respectable premises. In 
short, the issues are eminently disputable issues of public policy. These, and 
not the holocaust, pose truly difficult issues. How is the court to approach 
them? i 

Here, I think, Perry’s thesis runs into difficulties. Perry rejects tradition 
and consensus as guides for the courts, yet his own messianic basis seems to 
me as difficult to defend as the ones he rejects. If the judges are a focus of 
moral leadership, they are not alone in that respect. I do not see why courts 
are better able to deal with moral issues than legislatures. Experience 
suggests that judges who, as Perry notes, come from the same milieu as 
legislators, are perfectly capable of succumbing to the same pressures. 
Lochner v. New York, 49 L.Ed. 937 (1965) simply reflected classical 
liberalism. The detention of Japanese Americans in detention camps was 
upheld by the Supreme Court. Not invariably, but sufficiently often surely, 
the judges uphold authority, not from subservience, but because they share 
its premises. Courts may, but do not always, depart from accepted moral 
conventions. So too, may legislators. Of course legislatures may avoid 
difficult issues, but so too may the Supreme Court. It has developed a 
variety of devices to enable it to control its own workload. 

The Supreme Court may, as Perry states, deal regularly with fundamental, 
moral and political problems; more regularly, given the nature of its 
jurisdiction, than legislatures do. Even so, it does not follow that the justices 
are either philosophers or kings. ‘That is not to argue against judicial review. 
Legislation, case law or practices, once acceptable, may call out for review. 
There is scope for a principled inquiry, based upon the values enshrined in 
the Constitution, and elaborated through the doctrine of precedent. It does, 
however, suggest that right answers often represent. a choice between 
competing policies urged by men of goodwill, that prophecy is an inherently 
risky undertaking, and that caution and circumspection, though sometimes 
to be departed from, especially where only and clearly opposed solutions 
are possible, are desirable judicial attributes when they are animated by a 
desire to respect the primacy of the legislature. Justice Holmes, in Lochner, 
is surely the locus classicus on that point. I am concerned to argue that 
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outside cases involving great abuses, in which category I would put some of 
the civil rights cases (where a southern American might not) the Court must 
proceed cautiously, remembering that it assesses, in the light of the Consti- 
tution, a value enshrined in legislation, whether federal or state. I am not 
concerned to argue that right answers to disputed questions cannot be 
found, but only that the inquiry is into whether the legislation is constitu- 
tional rather than right in some abstract or absolute sense, and in the quest 
for decision, caution is an essential prudential principle. 

A principled and cautious (but not timid) search for what the Constitution 
may fairly accommodate seems to me particularly necessary under a system 
where it is difficult to escape from the effect of judicial decisions. Perry’s 
suggested accommodations between democracy and judicial review are 
inelastic. I would say that even if Article III does permit the withdrawal of 
entire areas of jurisdiction from the Supreme and other federal courts, and 
there appears to be considerable dispute over its scope, the task of defining 
the subtracted jurisdiction would be technically difficult in itself, the debate 
would be bitter, and it would probably be dominated by the institutional 
position of the Court, rather than the merits of the Court’s position in 
respect of particular legislation. The XIV Amendment does authorise 
legislation, but only in respect of that Amendment, whereas some civil 
rights cases involve several constitutional provisions. Withdrawal of juris- 
diction under the XIV Amendment might still leave the matter in all or 
some of its aspects subject to the jurisdiction of the Court. Ely does not 
accept that Perry’s suggestions offer very convincing accommodations, and 
nor do I. Nor do I quite see how, in the light of his own premises, Perry 
contends that the withdrawal of jurisdiction is less drastic than it might seem 
because the proper essential task of the Supreme Court is interpretive 
review. Perry seems to agree that judicial caution is often warranted 
(p.124). But then, what of his general thesis? If judges may be prophetic in 
a few, highly charged cases, how are these to be determined? Ex hypothesi 
all which involve legislative value choices are sensitive. How do, or how 
ought, judges to structure their doctrine, whether at the initial stage of 
determining whether to hear a matter or at the stage where the merits are 
considered. There is, I think, a lacuna in Perry’s theory which needs to be 
filled. He may reply that these matters are well understood in America and 
that agreed doctrine has evolved to deal with them, but I should like to be 
both informed and reassured on the point. And, the same point perhaps, 
how should judges proceed in the remaining cases on which they do not 
want to spend their diminishing store of political capital? Furthermore, save 
in cases of evident gross injustice, whence comes the superiority of judgment 
of judges who come from the same milieu as legislators, if one once 
concedes that they are not, in truth, engaged in the interpretation of a 
constitutional text? Wrongly, perhaps, I have the feeling that we are being 
told that judges should not do anything drastic unless they should do so. Ely 
at least tells us when they should do so; when it is necessary to guarantee 
access to democratic processes. Perry ventures further, into substantive 
rights. I applaud his attempt to derive a theory suitable for the purpose, but 
I do not believe that he has done so. Nor have I a theory to offer. I do not 
believe that more can be done than to offer prudential guidelines to a court 
which finds constitutional judicial review among its tasks. For those who 
would go further, the philosophical jungle is full of concealed elephant 
traps. 
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I found Perry’s book stimulating. He may regard this review as a 
throwback to the theories of Thayer, or as an unskilful evocation of a 
technical approach to constitutional adjudication. I am, however, sure that 
scholars will read this book with interest. It could become very relevant 
here. : 

L. H. LEIGH* 
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EVIDENCE AND LEGAL THEORY’ 


AN inaugural lecture, like an after dinner speech, is the price that 
one pays for one’s seat. This is my third. As Lady Bracknell might 
have said: one may be regarded as a misfortune; to be involved in 
two looks like carelessness; to undertake a third smacks of maso- 
chism. On this occasion, I shall follow precedent in attempting three 
things. First, I shall pay tribute to my predecessors and especially to 
Professor Lord Lloyd of Hampstead; secondly, I shall restate my 
perspective on the subject that I am to profess; and, thirdly, I shall 
illustrate this general view by considering its application to a par- 
ticular subject—the study of evidence with special reference to the 
ways in which rethinking a field within a broadened conception of 
academic law involves a number of different kinds of theoretical 
tasks. 

To many of us, there can be little doubt that Jeremy Bentham is 
England’s greatest jurist. He was never an incumbent of the Chair 
of Jurisprudence at London; he had, and still has, a seat of his own 
to which he is unprecedentedly attached; yet he remains the single 
most important figure in jurisprudence in this college, in this country 
and in many other parts of the world. The survival of Bentham is a 


1 An abbreviated version of an inaugural lecture, delivered at University College, 
London on June 2, 1983. The intention of this article is to restate and develop in general 
terms a number of themes that have been explored at greater length in a series of papers 
over the last 10 years. The view of legal theory and its place in the discipline of law is 
advanced in (1) “Some Jobs for Jurisprudence” (1974) British Journal of Law and Society 
149 and (2) “Academic Law and Legal Philosophy: the significance of Herbert Hart” (1979) 
95 L.Q.R. 557 and (3) “The Great Juristic Bazaar” (1978) J.S.P.T.L.(N.S.) 185. A 
programmatic statement of the need for re-thinking the field of evidence is set out in (4) 
“Good-bye to Lewis Eliot” (1980) J.S.P.T.L.(N.S.) 9; the intellectual history of Anglo- 
American evidence theorising and scholarship is explored in detail in (5) “The Rationalist 
Tradition of Evidence Scholarship” in Louis Waller and Enid Campbell (eds.), Well and 
Truly Tried (1982), p.211; (6) “Bentham on Evidence” (forthcoming), (7) “Wigmore on 
Proof” (forthcoming) and (8) “Some Scepticism about some Scepticisms” A Goi ea 
the educational implications are examined in (9) “Taking Facts Seriously” in N. Gold (ed.), 
Essays on Legal Education (1982), p.51; and particular applications of this perspective are 
developed in (10) “Identification and misidentification: Redefining the Problem” in Sally 
Lloyd-Bostock and Brian Clifford (eds.), Evaluating Witness Evidence (1983), p.255; a 
Analysis of Evidence (with Terence Anderson, teaching materials, forthcoming); (12 
“Anatomy of a Cause Celebre: the evidence in Bywaters and Thompson” (Ear! Grey 
Memorial Lecture, Newcastle (1982)), and (13) “Debating Probabilities” (1980) 2 Liverpool 
Law Review 51. I am particularly indebted to the Social Science Research Council for a 
personal research grant which provided the opportunity to work on theoretical aspects of 
evidence and proof full-time during 1980-81. For ease of reference these works will be 
cited hereafter in the following form: op. cit. n.1, No. 3 at 187. 
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paradox: others have survived in spirit, but not in substance; 
Bentham has insisted on remaining with us in substance; we still 
wrestle with his ideas in a somewhat disjointed fashion; but his 
spirit—if such a dubious fictitious entity is allowed—is at once elusive 
and a source of quite striking ambivalences. Most Shakespeare 
scholars are Shakespeare-lovers; most Marx scholars are either 
Marxians or committed Marxists, but few if any Benthamists are 
categorical Benthamites. 

If Bentham is the true father of English Jurisprudence, he has 
bequeathed to his heirs a psychological legacy of respect, awe, 
distaste and reaction that leaves even Oedipus in the shade. Much 
of the history of English Jurisprudence could be written in terms of 
an almost continuous love-hate, accept-reject, neglect-revive 
relationship with its dominant father-figure. A shared ambition of 
many members of this college is to exorcise the ghost, by trying to 
see through to completion the preparation of Bentham’s Collected 
Works before the end of this century; December, 1999 is our current 
deadline. This essentially benevolent dragon needs to be brought 
out of his cave once and for all. The Bentham Project has made 
significant progress in recent years, thanks to the efforts of Professor 
Hart, Professor Burns, Dr. Dinwiddy and others. The main problem 
now is to raise sufficient funds and to recruit suitable editors to finish 
the job. 

It was, of course, one of Bentham’s disciples, John Austin, who 
was the first incumbent of this Chair. A recent book has shown that 
even he was almost as ambivalent towards his mentor as were John 
Stuart Mill and other successors. No one did more than Austin to 
establish jurisprudence as a serious academic enterprise; his version 
of analytical jurisprudence—in a somewhat truncated form—became 
one mark of academic respectability for law as a discipline worthy 
of a place in a university. Yet, perhaps his most significant contri- 
bution has been as a figure against whom to react. It was of 
Austinian, rather than Benthamite, jurisprudence that Dicey 
remarked that it “is a word which stinks in the nostrils of the 
practising barrister.” It was Austin who provided the main target of 
attack for the re-launching of jurisprudence by Professor Herbert 
Hart in the 1950s, after the subject had been in the doldrums for 
many years. And Austin provided for many of my generation a 
symbol of a narrow approach to law from which we have been trying 
to break away. It is refreshing to find Professor Morison of Sydney, 
in the book to which I referred, defending Austin against both 
Bentham and Hart and rejecting the widely accepted symbol as a 
caricature. 

Austin had a number of distinguished successors in this Chair, 
although the rate of turnover was at times rather rapid. Sheldon 
Amos, Sir Frederick Pollock, Glanville Williams and Lord Lloyd 
represent a formidable tradition. Of these Dennis Lloyd has been 
distinguished for his versatility: a substantial scholar and jurist; a 
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successful practitioner; a formidable Head of Department; an active 
member of the House of Lords and someone who has made immense, 
but largely unsung, contributions to film in this country. Despite 
quite significant individual differences, all of these holders of this 
Chair have had one thing in common: they have belonged to the 
mainstream of Jurisprudence, with Law rather than Philosophy or 
Sociology or Political Theory, as their primary discipline. As a pupil 
of Herbert Hart and Karl Llewellyn and as a student of Jeremy 
Bentham, I belong to that same mainstream. J am a jens: Juris- 
prudence i is my subject and Law is my discipline. 

And so to my subject. One way of looking at iitisonidences is as 
the theoretical part of law as a discipline. In this sense, it is 
synonymous with Legal Theory, but it is broader than Legal Phil- 
osophy. One’s view of the nature and role of Legal Theory depends 
upon one’s view of the discipline of law. In this context general 
definitions are not very helpful. Just as law as a social institution 
shades off and overlaps with other social phenomena in extraordi- 
narily complex ways, so law as a subject cannot and should not have 
rigid boundaries that segregate it from other disciplines. For certain 
purposes, in some contexts, lines have to be drawn; but as often as 
not precise definitions and sharp boundaries do more harm than 
good. In relation to other disciplines, the study of law is a complex, 
varied and amorphous part of a general intellectual enterprise, the 
direct end of which is the advancement of knowledge and under- 
standing. As a practical matter there has to be a rough division of 
intellectual labour; there need to be specialised institutions, and 
individual specialists. But when these artificial boundaries become 
institutionalised or rigidified, the theorist has a much more important 
role to play in subverting divisions and building intellectual bridges 
than in settling lines of demarcation. 

Academic law can also be seen as the intellectual and scholarly 
branch of law-related activities in the real world—whether it is 
related to the concerns of professional lawyers or of other specialised 
participants in legal and law-related social processes; or to the 
unspecialised and enormously diverse concerns of non-specialists 
who become involved in such processes. Here again specialisation 
has its uses: one does not expect, for example, many judges or 
solicitors or policemen or plaintiffs to be academic experts in 
jurisprudence or indeed in most fields of law. But one function of 
legal theorising is to break down institutional barriers, habits of 
action, or ways of thought that divide off the academic from the 
applied, theory from practice, the law in books from the lawYih 
action. 

Law is a fascinating, complex, important and pervasive pheno- 
menon in society. Professional legal practice is a quite varied and 
influential form of specialised activity which is by no means co- 
extensive with the law in action. The discipline of law is also wide- 
ranging, varied, amorphous and important. It is potentially enor- 
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mously interesting, even if in practice it is sometimes made unfor- 
givably boring. 

If one looks at law as a discipline in these terms, it is hardly 
surprising that its relationship both with other disciplines and with 
the world of affairs is perennially problematic. Such problems are 
close to the core of the concerns of many legal theorists—whether 
they proceed by agonised introspection, over-confident assertion 
(usually reading one part as the whole), eye-catching polemics, 
grand theorising or patient reflection about quite small questions. 
The primary task of the jurist is to study the assumptions underlying 
the discipline of law: many of those assumptions lie at key points of 
contact between the world of learning and the worlds of practical 
affairs. 

This kind of perspective on law as a discipline may seem almost 
banal, yet it has many implications and ramifications. Here let me 
just pick out a few quite simple points for brief comment. First, on 
this view, the notion of an autonomous discipline or a pure science 
has, at most, a very limited place. Understanding law is dependent 
on understanding much else besides. If there are general aspects of 
legal discourse or action that are characteristic or unique, they are 
a relatively small part of the enormously complex phenomena, 
practices and ideas that make up the subject of law. For example, 
many legal skills such.as interpreting rules or determining facts or 
negotiating or justifying decisions in legal processes involve practical 
reasoning ,and basic human skills that are of enormously wide 
application. Everyone interprets rules, everyone weighs evidence; 
everyone is involved in negotiations; everyone applies rules to facts. 
Lawyers and jurists sometimes speak as if they are the only people 
who do such things. To concentrate on the characteristic or the 
peculiar or the unique—to treat such elements as “the core” in a 
strong sense—involves not only leaving out much that is equally 
important to understanding; it also involves risks of distortion—as 
is clearly illustrated by approaches to evidence that concentrate on 
the artificial rules. If the direct end of any discipline is understanding, 
isolating the peculiarly legal or treating law as a subject apart is very 
often inimical to that end. In this view, the study of law is dependent 
on other disciplines; such notions as a pure science of law or law as 
an autonomous discipline are dangerous, even if in a very few 
narrow contexts they might be defensible. 

Because of its intimate connections with the world of affairs—with 
legal practice and the law in action in a broad sense—nearly all legal 
discourse is strongly participant-oriented. This is true, even in its 
theoretical aspects. Its main audiences are actual or intending 
participants with concerns related directly or indirectly to their own 
activities. These participants are very varied and so are their con- 
cerns. Legislators, judges, barristers, solicitors, bailiffs, caterers, 
prostitutes, bureaucrats, bandits, tenants, pressure groups and revo- 
lutionaries are all producers and consumers of legal discourse. The 
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activities and products of academic law as an enterprise—teaching, 
research, writing, and theorising—are inevitably influenced by these 
varied concerns. The response is often ad hoc and unsystematic— 
witness the biases and imbalances in legal literature. But the gravi- 
tational pull is persistent and strong. This is a fact of considerable 
significance in interpreting our received heritage of legal theorising. 
For many of our leading jurists have treated one kind of participant 
as their primary audience or target: for example, Bentham addresses 
his model legislator; Holmes’s bad man is an ordinary office lawyer 
thinly disguised; much of Karl Llewellyn’s work and Ronald Dwor- 
kin’s universe have appellate court judges as their main focus; much 
critical legal theory is primarily directed at dissidents and other 
outsiders. 

This view of law is pluralistic in a descriptive sense. Here pluralism 
is not some indecisive form of evasion or fence-sitting; it is quite 
compatible with strong commitment to particular values, positions, 
postures or strategies. Rather it is an acknowledgment of the variety 
and richness of our subject, the multiplicity of perspectives and 
levels at which it can be approached and the limited capacity of any 
of us to obtain more than an occasional glimpse of the whole. 

So much for law as a discipline. Jurisprudence is the theoretical 
aspect of that discipline—that is it is concerned with general ques- 
tions about and assumptions underlying all kinds of legal discourse, 
including both law talk and talk about law. One way of looking at 
legal theorising is as an activity directed to a variety of tasks all of 
which are directly concerned with understanding. These tasks occur 
at various levels and require different kinds of knowledge, skills and 
aptitudes. They can be characterised in various ways and the list 
could be quite long. For present purposes—with particular reference 
to problems of theorising about evidence—a brief restatement of the 
tasks might go as follows: 

1. Intellectual history, that is the systematic study and criticism of 
the heritage of legal thought, including the history of legal 
theory and critical study of the work of individual thinkers. 

2. High Theory, that is to say the exploration of fundamental 
general questions. related to the subject matter of law as a 
discipline, such as questions about the nature and functions of 
law, the relations between law and justice, or the epistemolog- 

. ical foundations of different kinds of legal discourse. This is 
the particular sphere of Legal Philosophy. 

3. Middle order theorising, prescriptive as well as descriptive; in 
particular: 

(a) the development of general hypotheses about legal or law 
related phenomena capable of being tested by empirical 
methods; and , 

(b) the development of prescriptive working theories for var- 
ious kinds of participants in legal processes, such as pres- 
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criptive theories of legislation, adjudication and legal 
reasoning. 

4. The conduit function, that is to say the systematic exploration 
at a general level of the relationship between law and at least 
the more general aspects of all other disciplines relevant to law. 
This is approximately equivalent to Julius Stone’s view of 
jurisprudence as “the lawyer’s extraversion.”* 

5. The integrative or synthesising function, that is to say, the task 
of exploring and articulating frames of reference which provide 
a coherent basis for law as a discipline and for legal discourse 
generally and for particular parts of it. 

The list is incomplete and there are many overlaps. But this 
formulation helps to bring out a number of points that are worth 
stressing in the present context. 

First, legal theory in this broad sense encompasses a great diversity 
of questions. These questions arise from quite different concerns at 
different levels in varied contexts: appropriate responses to such 
questions are correspondingly diverse. Confusion of levels and 
conflation, of questions foster the kind of artificial polemics to which 
jurisprudence is particularly prone. This way of mapping legal theory 
is, I think, more helpful and far less misleading than classifications 
in terms of “schools” and “isms” and “ists.” 

Secondly, this kind of map is a safeguard against the error of 
treating one part as if it were the whole. The most common version 
of this error today is the tendency to treat Legal Philosophy as being 
co-extensive with Legal Theory. It is unduly narrow and impover- 
ishes the discipline of law, to equate Jurisprudence with Legal 
Philosophy or to treat philosophical questions as being the only, or 
the primary, worthwhile concern of every serious jurist. Questions 
which one kind of philosopher or another would treat as philosoph- 
ical questions occupy a special place in legal theorising. These are 
questions about the most general, and in a loose sense, the most 
fundamental assumptions of legal discourse. Such questions stand at 
the centre of legal theory; they also represent a critical point where 
boundaries between disciplines break down. For questions about 
justice or the nature of law or rights or reasonings, for example, are 
shared by philosophers, political theorists, social scientists and jurists 
on an almost equal footing. However, there are many general 
questions about law which also deserve to be treated as theoretical 
questions, but which are not peculiarly or exclusively philosophical. 
Prescriptive working theories for participants (e.g. a theory of 
appellate advocacy or judging); middle order theories about legal 
phenomena (for example, a cross-cultural theory of litigation or 
dispute settlement) or a theoretical framework for a particular field 
of law or an area of legal discourse (such as a theory of contract or 
of criminal law) are examples of theorising and theories which 


2 Julius Stone, Legal System and Lawyers Reasonings (1964), p.16. 
3 See further, op. cit. n.1, Nos. 1 and 2. 
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belong to Jurisprudence, but fall outside, or at least go beyond, 
Legal Philosophy—though they all, of course, have philosophical 
dimensions. 

This view is not anti-philosophical. But it does strongly suggest 
that over-concentration on Legal Philosophy—on the more abstract 
problems of Legal Theory—may lead to the neglect of some other 
functions of legal theorising, such as the construction and criticism 
of middle order theories, of working theories for participants, and 
the devising of mapping theories, that is coherent frames of reference 
for law-as-a-discipline and for particular sectors thereof. 

This leads to the theory of Evidence, on which I have been 
working for some years. What follows is not so much a report of 
work in progress as a-concrete illustration of a general view of law- 
as-a-discipline, and of the role of theorising within it. It highlights 
one kind of theorising which is particularly important at a time when 
established conceptions of academic law are being challenged and 
attempts are being made to construct or develop coherent alterna- 
tives. The emphasis will be on the integrative function—that is on 
mapping connections between different lines of inquiry and con- 
structing coherent frames of reference; but the other main tasks of 
legal theorising are also involved. Evidence scholarship has a rich, 
but extraordinarily homogeneous, intellectual heritage; there are 
numerous and rather complex connections with other disciplines, 
notably logic, epistemology, historiography, psychology, forensic 
science and forensic medicine. Much of our stock of existing theories 
takes the form of advice to particular participants, notably triers of 
fact, trial lawyers, detectives, and of course, Bentham’s legislator. 
Some fundamental philosophical questions, not conventionally seen 
as having jurisprudential relevance, are central. And, I shall suggest, 
a theory of evidence and proof needs to be set in the context— 
indeed it almost necessarily presupposes—a middle order theory of 
litigation and like processes. 

What follows then is a brief sketch of what might be involved in 
attempting to develop a coherent approach to the study of evidence 
and related matters within a conception of law as a discipline that is 
much broader than the orthodox rule-dominated, expository tradi- 
tion of academic law. It is a case study of one way of trying to 
broaden the study of law from within in respect of a particular field 
or topic. 


THE PROBLEM STATED 


In the orthodox view, evidence is the means of proving or disproving 
facts, or of testing the truth of allegations of fact, in situations in 
which the triers of fact have no first-hand knowledge of the events 
or situations about which they have to decide what happened. 
Typically, decisions on disputed questions of fact are decisions to be 
taken in situations of uncertainty. In a broader view, that I shall 
develop later, “evidence” is information from which further infor- 
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mation is derived or inferred in a variety of contexts for a variety of 
purposes. ' 

Most legal discourse about the subject of evidence is centred on 
the rules of evidence. The leading textbooks and treatises expound 
the rules and explore their rationales; public debate has tended to 
concentrate on the reform or conservation or codification of the 
rules—although there have been some significant moves away from 
this narrow perspective in recent years.* Most specialised writing 
about evidence by lawyers for lawyers reveals the same rather 
narrow range of questions and concerns. Nearly all courses in 
evidence are devoted almost exclusively to the rules; they are based 
almost entirely on appellate cases, statutes and secondary writings 
based on these sources. The most important: arena in which problems 
of evidence and proof arise in practice is in the contested trial, but 
records and reports of trials are hardly ever looked at in courses on 
evidence—let alone made the object of systematic study. Yet the 
cases of Alger Hiss or Sacco and Vanzetti or Roger Tichborne or 
Alfred Dreyfus are potentially rich materials for law study, as 
important and as susceptible to disciplined analysis as Hadley v. 
Baxendale or Donoghue v. Stevenson or D. v. N.S.P.C.C.° There is 
relatively little empirical research on the operation and impact of 
the rules: In short, the predominant conception of the field of 
evidence,'by judges and practitioners, as well as by scholars, teachers 
and students is a rather clear case of the dominance of the expository 
Or blackletter tradition. The subject of Evidence is typically treated 
as being co- -extensive with the Law of Evidence. 

This is' strange for a number of reasons. First, the scope and 
practical importance of the rules of evidence has generally declined 
over the years. If Bentham had had his way there would have been 
no rules of evidence to study, but the subject would surely have 
remained an important part of the study of law. 

Secondly, the dominant academic view of the law of evidence is 
that it is but a series of not very coherent exceptions to a general 
presumption of freedom of proof—that is an absence of formal rules. 
A variant of this view, often attributed’ to Thayer, was recently 
expressed by Professor Heydon as follows: 

“The rules of evidence state what matters may be considered in 
proving facts and what weight they have. They are largely 
ununified and and scattered, existing for disparate and: some- 
times conflicting reasons: they are a mixture of astonishing 
judicial achievements and sterile, inconvenient disasters. There 
is a law of contract, and perhaps to some extent a law of tort, 
but only a group of laws of evidence.” 


Thirdly, there are quite well-established enclaves of study of 
problems of proof and proving in forensic contexts that have not 


4 e.g. Report of the Royal Commission on Criminal: Process (H.M.S.O., Cmnd. 8092, 
1981). 

5 See further, op. cit. n.1, Nos. 10-12. 

© J.D: Heydon, Cases and Materials on Evidence (1975), p.3. 
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been assimilated into.the study of evidence within the discipline of 
law. The whole field of forensic science, psychological studies of 
eyewitness identification and the recent debate about probabilities 
are obvious examples. They are well-established lines of inquiry that 
have no settled place within the study of law. They float fragmented 
in a void, detached from any larger subject and from each other, 
randomly colliding or sailing past each other like meteorites. 

Fourthly, there is a remarkable series of abortive attempts from 
Bentham through Wigmore to the present day to produce general 
theories of evidence. that integrate the logical and the other aspects 
into a coherent whole. Almost without exception, they have failed 
to become established as standard ways of approaching the subject. 
There is a legacy of ‘broad theories, but they have been largely 
forgotten.’ 

Fifthly, even within the expository tradition, it has been recognised 
as very dangerous to isolate evidence from procedure and procedure 
from substantive law. Yet evidence scholarship has done just 
that—quite systematically. The motives for this separation have 
quite often been worthy—to search for underlying principles, for 
example, or to simplify and to codify the rules of evidence. The 
result has been an extreme form of isolation that has left much 
evidence discourse largely unaffected by intellectual developments 
elsewhere. f 

This critique of the predominant mode of evidence discourse 
provides a basis for a preliminary statement of the problem of 
rethinking the field: if current’ treatments tend to be narrow, frag- 
mented, artificially isolated from contiguous fields, unempirical, and, 
above all, incoherent then an adequate alternative needs to be: 
‘comprehensive, coherent, realistic, empirical, contextual and suffi- 
ciently well-integrated that the relations between different lines of 
inquiry are clearly mapped. This suggests that there is a need for a 
broad synthesising or mapping theory that meets these standards. 


INTELLECTUAL HISTORY 


This general formulation of the problem will do as a start; but it 
requires refinement through more detailed probing. One way of 
doing this is through intellectual history—one of the standard tasks 
of'the theorist. . : 

There are, of course, many ways of approaching and justifying 
intellectual history. In the enterprise of rethinking a field, at least 
three perspectives are particularly helpful. One can look at past 
writings as a resource—as a treasury of particular questions, answers, 
concepts, arguments, errors, and so on. By reviewing the heritage 
of past work in the field as a whole, one can form some judgmėnt 
of its strengths and weaknesses, spot imbalances and distortions, 
false trails and non-questions, as well as acceptable answers and 
other achievements. One can, in short, take stock and map out the 


7 Op. cit. n.1, Nos. 5 and 9. 


270 THE MODERN LAW REVIEW [Vol. 47 


current state of our collective knowledge, ignorance and disagree- 
ments. Communing with one’s predecessors—at least those who 
seem worthy of attention—is also one of the most fruitful ways of 
clarifying one’s own views. Criticism 1s, inter alia, a mode of self- 
definition. Such communion is also a powerful antidote to hubris— 
not least in the field of evidence, which is peopled by giants: 
Bentham, James and John Mill, Fitzjames Stephen, Thayer, Wig- 
more anda host of substantial figures who might have been treated 
as stars in a less rich tradition. 

The stock of literature about or relevant to judicial evidence is 
vast. It includes not only the primary and secondary specialised legal 
literature of many jurisdictions, but also a wealth of spasmodically 
interacting writings from other disciplines. A full-scale intellectual 
history of this heritage would have to deal with classical, medieval 
and modern rhetoric; with the emergence of probability; with 
developments in psychology, forensic science and forensic medicine. 
These are all central. One also needs to identify possible parallels 
and connections with such fields as decision theory, information 
science, historiography and the sociology of knowledge. 

Here I shall confine my remarks to something much narrower: 
specialised literature on judicial evidence in the Anglo-American 
tradition. This includes a mass of cases scattered throughout the Law 
Reports; an equally bulky and almost totally neglected accumulation 
of trial records and secondary accounts of such proceedings—a 
potentially rich source both for studying the law of evidence in 
action and of raw material for analysing mixed masses of evidence; 
in England, an unruly jungle of statutory bits and pieces; in other 
common law jurisdictions, a series of interesting attempts at 
codification—from the Indian Evidence Act 1872; various American 
Codes, of which the most important is the Federal Rules of Evidence; 
and, looking to the future, a draft Canadian Code of Evidence that 
the late Sir Rupert Cross praised as being the best of the lot. These 
statutory fragments and codes have almost all been preceded by 
public debates which have at least two notable characteristics: one 
is their repetitiveness—for example, the points of disagreement and 
arguments advanced in recent debates in England about the 
C.L.R.C. Report of 1972 and the current Police and Criminal 
Evidence Bill have many familiar echoes in the pages of the 
Edinburgh Review and other journals as far back as the 1820s.? A 
second characteristic has been that apart from a few hiccoughs, the 
trend has been almost entirely in the direction of the reduction of 
the scope and importance of the exclusionary rules—a stumbling 
trek in the direction indicated by Bentham who favoured their total 
elimination. The trend is clear; whether it represents the march of 
progress towards rationality is much more debatable. In this instance, 


8 e.g. R. Cross, Evidence (Sth ed., 1979), p.4. 
’ Discussed in op. cit. n.1, No. 6. 
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it is typically conservative proponents of law and order who claim to 
have reason on their side. 

The secondary literature on evidence—despite its extent—rep- 
resents only a tiny portion of this vast heritage. My own researches 
have been largely confined to this sector, which is more than enough 
for one individual. It is extraordinarily rich and has attracted some 
of the best legal minds, of whom Bentham, Wigmore and Thayer 
are the outstanding figures." 

All five functions of legal theorising are amply represented in the 
specialised secondary literature on evidence. Bentham, Wigmore 
and others addressed directly fundamental philosophical problems 
of epistemology and logic. Bentham and Wigmore again tried to 
provide broad synthesising theories which, inter alia, indicated 
important points of connection with other disciplines. Wigmore’s 
Science of Judicial Proof represents the most systematic attempt to 
integrate the logical, psychological and scientific dimensions of proof 
within a single conceptual framework.” This was sufficiently flexible 
to accommodate at least some specific advances in those subjects 
over a period of some 40 years. The central concern of both writers 
was to advance working theories for participants—but different 
participants. Bentham’s Rationale is consistently addressed to the 
legislator, and, only indirectly through him, to the trier of fact. 
Wigmore’s Science purports to adopt the standpoint of the trial 
attorney in court. The historical development of the law of evidence 
and of writings about it, was treated at length by Thayer, Wigmore 
and Holdsworth. Rather surprisingly, not much detailed history of 
this kind has been done since.’ 

The weakest part of this heritage is on the empirical side—there 
is very little sustained work either at the level of empirical middle 
order theorising or in respect of detailed factual research. I shall 
return to this later. The relevant point here is that most of the 
functions of theorising have been attended to in the past in respect 
of evidence, but almost no work of significance was done in the 50 
years before the late 1970s. Thus it is not true that we have no 
tradition of theorising about evidence; rather it is the case that this 
tradition has been almost entirely forgotten, at least until recently. 
Few evidence scholars have drawn on Bentham’s Rationale or 
Wigmore’s Science of Judicial Proof or the heritage of Classical and 
Modern Rhetoric. Thus Cross on Evidence, the most influential 
contemporary work in the field, contains only one citation of a 
theorist (Gulson), the most casual of references to Bentham and no 
reference to Wigmore’s Science or even to his general theory of 
proof. 

10 For an historical overview, op. cit. n.1, No. 

11 J, H. Wigmore, Principles of Judicial Proof 513, 1931); the third edition was entitled 
The Science of Judicial Proof (1937), but this change was of no intellectual significance. 


12? For references to historical writings on evidence since Wigmore, see Wigmore 1, 
Treatise (Tillers rev., 1983), §8. 
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_, The most Striking feature of this received tradition of evidence 

scholarship’ is how homogeneous it is. Nearly all of the Anglo- 
American writers from Gilbert to Cross have shared essentially the 
same basic assumptions about the nature and ends of adjudication 
and about what is involved in proving facts in this context.’ There 
' is undoubtedly a dominant underlying theory of evidence in adju- 
dication, in which the central notions are truth, reason and justice 
under the law. It can be re-stated simply in some such terms as 
these: the primary end of adjudication is rectitude of decision, that 
is the correct application of rules of substantive law to facts that 
have been proved to an agreed standard of truth or probability. The 
pursuit of truth in adjudication must at times give way to other 
values and purposes, such as the. preservation of state security or of 
family confidences; disagreements may arise as to what priority to 
give to rectitude of decision as a social value and to the nature and 
scope of certain competing values—for example, whether it makes 
sense to talk of procedural rights or to recognise a privilege against 
self-incrimination. But the end of the enterprise is clear: the estab- 
lishment of truth. 

There is also a broad consensus about means. Proving is seen as 
essentially a rational process, involving the weighing of the probative 
force of evidence relevant to specific allegations of fact. The primary 
difficulties involved are seen as practical rather than theoretical: it 
may be difficult to find or manufacture evidence, it may be difficult 
to get it before the trier of fact; it may be difficult to assess its 
' reliability or to know how to decide when the evidence is incomplete 
or unreliable—hence the elaborate apparatus of burdens, presump- 
tions and standards of proof which are essentially rules for or aids 
to decision in situations of uncertainty. But, by and large, the 
underlying assumptions as to what is involved are treated as if they 
are unproblematic. There is a world of fact independent of our 
beliefs about it; experience is the basis of belief; making inferences 
from evidence and reasoning about disputed questions of fact involve 
a straightforward application of ordinary common sense or practical 
reasoning; ‘this in turn assumes a shared stock of knowledge in 
society—a sort of cognitive consensus—a general ability on the part 
of most adult members of society to make rational.judgments about 
issues of fact on the basis of their “general experience”—what 
Jonathan Cohen calls a general cognitive competence.“ 

In short, nearly all Anglo-American writers seem by and large to 
have adopted, either explicitly or by implication, a particular ontol- 
ogy, epistemology and theory of logic. All of these are closely 
identified with a particular philosophical tradition, that is English 
empiricism, as exemplified by Locke, Bentham and John Stuart Mill. 
Evidence scholarship and theorising have been characterised by a 

3 Op. cit. n:1, No. 5. . 

4 L. Jonathan Cohen, “Freedom of Proof” in William Twining (ed.), Facts in Law 
(1983), p.1 at pp.6 et seq. Cohen also uses the terms “cognitive capacity” and “cognitive 
ability” in this context. 
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series of long-running debates and disagreements—for example, 
about the scope and justifications of exclusionary rules of evidence. 
These have almost invariably taken place within a framework of 
shared philosophical assumptions or by almost the systematic ducking 
or begging of difficult philosophical questions.’ Thus, most disa- 
greements have not been seen as stemming from philosophical 
differences, except perhaps in relation to defenders and opponents 
of utilitarianism. The dominant tradition of evidence discourse has 
largely taken for granted a set of assumptions that bear the hallmark 
of the eighteenth-century enlightenment—what may be termed 
optimistic rationalism: one seeks the truth by observation and reason 
and if one seeks long enough the truth will out. 

Thus a stocktaking of our heritage of specialised scholarship and 
theorising about evidence suggests the following: a clear and straight- 
forward theory of proof integrated with a rather simplistic normative 
truth theory of adjudication. A collection of relatively sophisticated 
concepts and distinctions in respect of such matters as rationality, 
relevance, standards of proof and presumptions. A broad consensus 
among specialists that any deviation from a presumption in favour 
of freedom of proof requires justification; a lack of consensus about 
what constitute good justifications, with- the result that there is a 
rich, but confusing body of literature on the rationales and practical 
utility of those particular deviations that make up the surviving laws 
of evidence in a given jurisdiction. 

The great bulk of this heritage of specialised evidence scholarship 
has been normative rather than empirical. We have little systematic 
knowledge about the psychological processes of proving, about the 
actual operation and impact of the rules of evidence, about the 
probative value of most kinds of evidence in respect of particular 
kinds of probanda or about how information is actually processed 
and used at different stages of litigation and like processes. More- 
over, much of this specialised tradition is uncontextual—the tendency 
has been to concentrate on events in the courtroom in contested 
jury trials, rather than on what happens to information at every 
stage in a great variety of different processes and arenas. The 
Rationalist Tradition is simplistic; much of specialised evidence 
discourse postulates one law of evidence, one type of process, one 
kind of inquiry, and a single purpose or end to litigation. There is, 
moreover, no sustained concern to explore the implications of 
adopting more sceptical postures or a different conception of 
rationality. 

Obviously, these sweeping generalisations are subject to excep- 
tions and caveats. Here I want to develop the last point briefly: the 
essentially unsceptical nature of the Rationalist Tradition of Evi- 
dence scholarship seems to contrast rather sharply with the tone of 
much contemporary writing on judicial processes.’® This other body 


3 Op. cit. n.1, No. 8. 
16 Ibid. 
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of literature is much more varied than the literature on evidence. It 
includes attempts to develop some middle order empirical theories 
of dispute-settlement or litigation (e.g. Black, Abel, Griffiths)”: it 
includes normative design theories of adjudication (e.g. Bentham); 
participant working theories (such as Llewellyn’s Grand Style of 
Judging or Fuller’s theory of rational adjudication) and a vast 
agglomeration of contributions, written from a variety of perspec- 
tives, at different levels of generality by people from.a wide range 
of disciplines. There is a strain of scepticism that runs through much 
of the literature that is strikingly absent from writings on evidence. 
Rabelais’s Judge Bridlegoose throws dice to decide cases (a prece- 
dent followed last year by Judge Alan Friess in New York)”; trials 
are referred to as forensic lotteries or degradation ceremonies or 
licensed battles or conveyor belts. Some of the main survivals of the 
law of evidence, such.as technical safeguards for the accused, have 
been attacked from the right as sacred cows” and from the left as 
harmful or useless obfuscating devices.”# 

This is not the place to examine these different kinds of scepticisms 
in all their rich variety. What is striking is the extent to which we 
have two contrasting intellectual traditions that have developed 
largely in isolation from each other, although they deal with exten- 
sively overlapping subject matter. The one is homogeneous, isolated, 
normative and optimistically rationalistic. The other is diverse and 
inter-disciplinary; some of it is based on empirical research and 
much of the writing is sceptical, at least in tone. The aspirational 
rationalism of the Evidence Scholars is rooted in assumptions that 
belong to the eighteenth-century enlightenment; the more sceptical 
or realistic writers on judicial processes seem to be more the heirs 
of late nineteenth-century and early twentieth-century thought—of 
Croce, Collingwood, Freud, Mannheim, Marx and Weber.” Yet the 
potential incompatibilities between the two traditions may not be 
quite as fundamental as might at first sight appear; the rationalism 
of evidence writers is modified by some important caveats: for 
example, the pursuit of truth in adjudication is often subordinated 
to other values; their concern is with approximations to truth, with 
standards of proof expressed in terms of probabilities, rather than 
certainties; and the kind of reasoning involved is the “soft logic” of 
open system reasoning with regular acknowledgment that deductive 
reasoning and strict mathematical reasoning have limited scope in 
practice. Similarly few, if any, of the iconoclastic writers about 

17 See esp.'J. Griffiths and D. Black in D. Black (ed.), Towards a General Theory of 
Social Control (forthcoming) and R. Abel, “A Comparative Theory of Dispute Institutions 
in Society” (1973) 8 Law and Society Review 217. 

18 K, N. Llewellyn, The Common Law Tradition: Deciding Appeals (1960); L. Fuller, 
The Principles of Social Order (K. Winston, ed., 1981) at pp.86 et seq. 

19 New York Law Journal, April 17, 1983. 

20 e.g, R. Cross, “The Right to Silence and the Presumption of Innocence—Sacred Cows 
or Safeguards of Liberty?” (1970) 11 J.S.P.T.L.(N.S.) 66. 


21 e.g. D. McBarnett, Conviction (1981), discussed op. cit. n.1, No. 8. 
2 See generally H. Stuart Hughes, Consciousness and Society (1958). 
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judicial processes prove, on examination, to be genuine philosophical 
sceptics; many explicitly deny that they are “extreme relativists”; in 
criticising particular institutions the same writers often invoke the 
very standards of aspirational rationalism;. and few, except in 
moments of rhetorical exaggeration, deny that truth,:reason and 
justice are core concepts in any prescriptive theory of adjudication. 

The Rationalist Tradition of Evidence scholarship has also been 
very largely isolated from other relevant, but diverse fields, such as 
forensic medicine, forensic psychology, probability theory, episte- 
mology and decision theory. In each case, the éxtent of interaction 
and the nature of the relationship is rather different. For example, 
psychologists working on eyewitness identification have tended to 
accept rather uncritically some of the unsceptical assumptions of the 
Rationalist Tradition, even though the general tendency of much 
psychological work, in this area is sceptical of the reliability of eye- 
witness testimony.” 

PHILOSOPHICAL DIMENSIONS 


A theory of evidence has to confront a number of questions that are 
clearly philosophical and so belong to the philosophy of law in a 
narrow or strict sense. As Bentham saw more clearly than most, 
questions about proving the truth of allegations about past facts are 
directly related to fundamental issues of ontology and epistemology. 
Is there a world of fact independent of our beliefs about it? Are 
warranted judgments about the truth of allegations of fact about 
objects and events in the real world possible in principle? What is 
the basis for such judgments? Professor Postema has recently shown 
that there is an intimate historical and analytical connection between 
Bentham’s theory of fictions and his theory of evidence.” Bentham’s 
ideas on evidence are founded on his epistemology and ontology: 
and his work on evidence may well have stimulated some of his later 
thoughts on logic and fictions. Closely related to these concerns is 
the persistent tradition of scepticism and relativism in philosophy; 
but as I have already indicated, just as few legal. theorists are. either 
fully-fledged or solely specialist philosophers, similarly few legal 
sceptics are genuine philosophical sceptics. 

A significant recent development has been a resurgence of interest 
in philosophical problems of probabilities and proof. This has. been 
stimulated by Jonathan Cohen’s work in the logic of induction and 
the series of lively controversies that this has provoked.” 

These examples by no means exhaust the connections between 
philosophy and the theory of forensic evidence. A striking feature 
of these particular examples is that the points of contact are with 
areas of philosophy that are not commonly perceived as being central 
to Jurisprudence. In recent years the most sustained connections 

B See op. cit. n.1, No. 10. 

* G. Postema, “Facts, Fictions and Law: Bentham on the Foundations of Evidence” in 

William Twining (ed.), Facts in Law (1983), p.37. 


* Esp. L. Jonathan Cohen, The Probable and the Provable (1977). For a bibliography 
of the recent debates see Facts in Law, op. cit. n.24 at pp.156-157. 
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between Jurisprudence and Philosophy have related to ethical, 
political and conceptual problems and to the nature of reasoning 
about disputed questions of law. The theory of evidence is also 
concerned with practical reasoning—mainly about disputed questions 
of fact; its links with probability theory, epistemology, historiography 
and the philosophy of science are relatively unfamiliar to lawyers.” 
Thus. the resurgence of interest in this area involves extending the 
range of questions that may properly be regarded as central to the 
philosophical sector of Jurisprudence. It is particularly welcome that 
there is a growing recognition that it really does not make much 
sense to confine the study of “legal reasoning” or “lawyer reasonings” 
to disputed questions of law—another example of the narrowing 
influence of the expository tradition. Out of this may develop a 
much broader and richer perspective on questions about the nature 
of practical reasoning in legal discourse. Justifying, arguing towards 
and appraising decisions on questions of fact, questions of sentenc- 
ing, assessment of damages, parole, and many other important 
decisions in legal processes involve a complex mixture of philosoph- 
ical issues about the nature of practical reasoning and of other kinds 
of questions about the nature of legal processes; these in turn raise 
interesting and relatively neglected questions about the interrela- 
tionship between forms and styles of reasoning and different kinds 
of practical decisions. For example: To what extent do modes of 
reasoning accepted to be appropriate to questions of law, questions 
of fact and questions of sentencing exhibit the same logical structure? 
To what extent do contextual factors generate different criteria of 
relevance and of appropriateness?—and so on. I am pleased to 
report that this broader approach to the study of reasoning in legal 
processes has already been introduced into the new LL.M. course 
on Jurisprudence and Legal Theory in the University of London. 


MIDDLE ORDER THEORY 


If the appropriateness of modes of reasoning about questions of fact 
or other important reasonings in legal processes is to a greater or 
lesser extent dependent on the contexts of the decisions involved, 
we need to try to understand something about these contexts. Here 
I should make an admission. When I started on my work on the 
theory of evidence I defined the topic as “theoretical aspects of 
evidence and proof in adjudication.” The reference to “adjudication” 

signalled that I was mainly concerned with decisions on disputed 
questions of fact by adjudicators, that is judges, juries and other 
third party triers of fact. I realised, although not clearly enough, 
that there must be an intimate relationship between a theory of legal 
evidence and a theory of adjudication—that adjudicative decisions 
on questions of fact take place in the context of what are commonly 
referred to as adjudicative or judicial processes and that the notion 


% This is less true of Continental Europe where there is considerable interest in questions 
of epistemology’ and the philosophy of science. 
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of these processes is problematic. As my work progressed, this 
organising category came to seem less and less satisfactory. The 
reasons for this are too complex to retail here, but one can put the 
matter in simplified form as follows”: terms like “adjudicative 
process” and “judicial process” -are misleading in so far as they 
distract attention from the truism that adjudicative decisions are 
always preceded and succeeded by a series of other decisions—such 
as decisions to prosecute or to sue; not to settle; to plead not guilty, 
to appeal and so on. It is an accepted part of the study of so-called 
judicial processes that adjudicative decisions cannot be understood 
in a vacuum. They need to be seen as one stage—which is usually 
not reached in practice—in a complex form of social process that we 
know as legal process or litigation. The interaction between adjudi- 
cative decisions and. events that precede and succeed them is so 
complex and so intimate that it is perilous to study them in isolation. 
Strictly speaking it is misleading to speak of adjudicative or judicial 
processes, as if these are something other than stages in some longer 
process. Similarly the same bit of information may start as a clue (or 
lead) in the process of detection, be transmuted, possibly trans- 
formed, into potential evidence (e.g. in the form of a deposition or 
a written confession) and play a role in a whole variety of decisions, 
before it is presented—perhaps in a new form, if at all—directly to 
the trier of fact as evidence. The same bit of information may 
subsequently have a role to play at later stages, for example, in 
sentencing and parole; again it may appear in different forms at 
these stages.” A theory of evidence, in this view, needs to give an 
account of how information is or may be processed and used at all 
the important stages in the process, and not just at the adjudicative 
stage. In short, a contextual approach pushes one to substitute for 
evidence and proof in adjudication, as an organising concept, some- 
thing like the processing and use of information in litigation. 2 The 
prospect of thus broadening the scope of the inquiry is rather 
daunting; but it is the only way of avoiding some of the distortions, 
omissions and artificialities of the more traditional modes of 
discourse. 

One can elaborate this point briefly by returning to Bentham. One 
of the strengths of his theory of evidence, as with so much of his 
jurisprudence is that it is closely integrated with many other aspects 
of his thought and the connections are pretty clearly indicated. Thus 
his theory of evidence is part of his general theory of adjective law 
(including procedure and judicial organisation) which in turn fits into 
the framework of the constitutional code. This in turn is but one 
part of his “pannomion”—or complete body of laws—which in turn 
is founded on utility. Within his theory of evidence the interconnec- 

27 See further op. cit. n.1, Nos. 8 and 10. 
78 The question how far information and evidence can be appropriately individuated into 
“bits” and how far it is safe to talk of “the same bit” at different stages in | a process are 


important issues that need further exploration. 
On the use of “litigation” as an organising category see J. Griffiths, op. cit. n.17. 
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tions between procedure, substantive law, and the logical, psycho- 
logical, epistemological and scientific aspects of proof are all fairly 
clearly sketched. Their place in his grand design is also clearly 
mapped. Bentham’s theory of adjective law is par excellence an 
' example of'a design theory, that is to say it is an integrated body of 
recommendations addressed to the ideal legislator for the design of 
a body of institutions, procedures and laws in accordance with utility. 
His Rationale of Judicial Evidence has, with some justification, been 
called his masterpiece.’ It is remarkable that it has been almost 
forgotten in this century. It still: repays careful study. But, for my 
purposes, it has proved to be seriously deficient. Setting aside 
particular points where it is outdated or Bentham’s judgments were 
idiosyncratic or distorted by his passions, one can single out three 
main limitations. First, it involves a direct and all-too-consistent 
application of the principle of utility in a way which reveals both the 
intellectualipower and the unacceptable ‘consequences of unmodified 
utilitarianism. He is dismissive of the presumption of innocence and 
other safeguards, he places too much faith in publicity as the main 
safeguard against the abuse of power, and he is even prepared to 
: condone a limited use of institutionalised torture.’ While his analysis 
reveals very clearly the intellectual weaknesses of some of the 
arguments that have traditionally been advanced by civil libertarians, 
his lack of concern for the protection of the innocent and his 
dismissal of central ideas of due process as mere sentimentality 
cannot, I think, be explained away merely as miscalculations that 
can be adjusted within utilitarianism. My personal attitude is one of 
respectful ambivalence and, on some issues, Bentham seems to me 
to be best regarded as a worthy enemy. 

Secondly, Bentham’s theory: is, in essence, very simple. The direct 
end of procedure is the correct application of substantive law to true 
facts in accordance with utility, subject to preponderant vexation, 
- expense and delay. The truth of allegations of fact is to be tested by 
ordinary methods of common-sense reasoning within a framework 
' of free proof. The simplicity and coherence of the theory give it 
enormous clarity and persuasive force—but it is too simple. Even in 
his day, I think that it was unrealistic to try to postulate a set of 
institutions designed simply to serve a single direct end. His model 
of the Natural System of Procedure—despite its attractions—smacks 
more of Rousseau than Bentham. 

In any society and especially in modern -industrial society, insti- 
tutionalised litigation has to cope with 'a variety of demands, often 
conflicting,'in an enormous range of types of case raising a great 
variety of types of problems, involving in respect of evidence, proof 
of many different kinds of fact by a multiplicity of means. For 
example, I ido not think that straightforward implementation of law 
ee May Mack, Jeremy Bentham: An Odyssey of Ideas (1962), p.3. See op. cit. n.1, 

Oo 


31 See farther W. and P. Twining, “Bentham on Torture” in M. James (ed.), Bentham 
and Legal Theory (1973), p.39. 
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and enforcement of rights are the only desired or desirable outcomes 
of litigation. Compromise, termination of conflict, redistribution of 
goods, focusing of public attention, political or legal change and 
many other ends for which litigation is in fact used are sometimes 
justifiable ends and need to be accommodated in institutional 
design.*? At best, Bentham’s theory is one possible ideal type for 
certain kinds of standard cases. , 

Thirdly, Bentham’s theory is solely an aspirational, 
prescriptive—in some aspects Utopian—theory.” It is part of a 
tradition that has made almost no attempt to. advance knowledge 
and understanding of the actual operation and effects of legal 
processes empirically. Even an adequate design needs to be based 
not only on a clear normative theory, but also on a realistic and 
differentiated appreciation of how things work in practice and of 
what is feasible. A middle order empirical theory of litigation, and 
of the processing and uses of information within it, may contribute 
not only to better designs, but also to a better understanding of 
social processes and phenomena, including law. The study of evi- 
dence needs to be empiricised and here Bentham’s work is of only 
limited help. In this respect we are likely to obtain more help from 
elsewhere. 


PARTICIPANT WORKING THEORIES 


Bentham’s prescriptions were addressed to the legislator and through 
him to the judge in the form of instructions -about the weighing of 
evidence. Some of his advice is also relevant to others; but there are 
clearer examples .of participant working: theories. The most promi- 
nent of these is Wigmore’s Science of Judicial Proof, which is directly 
relevant to the trial lawyer in court and almost equally valuable for 
him in preparing for trial and for all who are involved at the stages 
of investigation or in the processes of collecting, recording and 
manufacturing evidence.** Wigmore provides a framework for 
accommodating: the findings of forensic science and psychology as 
they bear on assessing the probative force of various kinds of 
evidence in respect of different probanda—ranging from the proba- 
tive force of fingerprints in proving identity to what the “science” of 
his day had to tell us about the influence of gender, race and age on 
the veracity of witnesses—almost nothing. This aspect of his work 
seems to the modern reader to be both old-fashioned and naive, but 

2 In Scotch Reform Bentham said: “Another mode of termination is by what is called a 
compromise: which, being interpreted, is denial of Justice.” 5 Works 35 (Bowring ed.), 
discussed op. cit. n.1, No. 6. The nature of litigation has, of course, changed radically since 
Bentham’s day; for example, trials have become much longer and more complex than in 
1800; much more emphasis is put on documentary evidence; techniques of preserving 
evidence and of discovery have changed beyond recognition; various kinds of discretions of 
adjudicators have been much enlarged. Bentham would have approved of some, but not 
all, of these developments. But his simple model of the adjective law as being directed 
solely to the efficient enforcement of substantive law does not fit the varied purposes, 
functions and types of modern litigation in its broadest sense. 


3 See, however, H. L. A. Hart, Essays on Bentham (1983), p.37n. 
4 Op. cit. n.11, discussed n.1, No. 7. 
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his application of some simple methods of logic to the analysis and 
organisation of complex, mixed masses of evidence is of lasting value 
and deserves to be better known. In my own teaching, I have been 
getting students to undertake detailed analysis of complex trial 
records using a modified version of Wigmore’s method; Professor 
Terence Anderson of the University of Miami has been using the 
same scheme for injecting an element of analytical rigour into 
teaching the elements of trial court practice” and Professor David 
Schum, a psychologist at Rice University, has used Wigmore’s theory 
as the basis for some impressive theoretical and empirical work 
about how triers of fact actually reason from evidence in simulated: 
trials.” It is hoped that some of this work will be made available in 
‘a form that. will be of immediate practical value, not least in the 
direct teaching of some important practical skills. 

Nearly 90 years ago Oliver Wendell Holmes said: “for the rational 
study of the law the black-letter man may be the man of the present, 
but the man’ of the future is the man of statistics and the master of 
economics.”°’ It is only relatively recently that this theme has been 
taken up by Sir Richard Eggleston and a number of others, who 
have emphasised how a basic grasp of elementary mathematics and 
statistics is an essential part of the equipment of the practitioner in 
handling evidentiary matters even in contexts in which formal 
Statistical analysis cannot be openly or directly applied.*® The trial 
lawyer may be able to pick up without formal training some of the 
general lessons that psychologists have to teach or what he needs to 
know about forensic science and medicine; but ability to analyse and 
evaluate evidence is as important and fundamental a part of the 
intellectual discipline of law as ability to analyse and argue about 
rules.” 

So far I have reported to you a few, highly selective impressions 
and conclusions arising from some research into the history of 
specialised writings on evidence. The main conclusions that emerge 
from this part is that there is a vast range of different kinds of 
questions that are worth asking in respect of evidence; that our stock 
of answers to these questions is fragmented and uneven; and that 
perhaps the first need is for a broad coherent framework that would 
map the relations between a range of different lines of inquiry that 
seem to converge and interact in complex ways in the context of the 
study of what Bentham called “judicial evidence.” In short, what is 
needed is a synthesising or mapping theory. One possible perspec- 

3 See further op. cit. n.1, No. 11. 

% See especially David Schum and Ann Martin, “Formal and Empirical Research on 
Cascaded Inference” (1982) 17 Law and Society Review 105 and references there. In my 
view, the work 'of Schum and his associates represents one of the most significant 
contributions to both the theory of evidence and to empirical research in the field in recent 
“The Path of the Law” (1897) 10 Harv.L.Rev. 457, 469. 

2 R. Eggleston, Evidence, Proof and Probability (2nd ed., 1983); David W. Barnes, 


Statistics as Proof (1983). See further op. cit. n.25. 
* This notion is developed in op. cit. n.1, No. 9. 
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tive, to which I am personally attracted, is to look at questions about 
evidence and proof as questions about the processing and uses of 
information in the context of the total process of litigation, broadly 
conceived. This, I think, would at least provide the prospect of 
. Mapping and co-ordinating different approaches and specialised lines 
of inquiry in a way that would meet at least some of the criticisms 
of the underlying theory of the Rationalist Tradition, while preserv- 
ing such notions as truth, reason and justice as core concepts. 

Many standard topics would look quite different from that per- 
spective. To take but one example, the. problem of eyewitness 
identification. In the orthodox view, as exemplified by the Devlin 
Report and notorious cases such as George Davis, Luke Dougherty 
and Oscar Slater, the problem of misidentification is perceived as a 
problem of unreliable evidence in contested jury trials.” The per- 
ceived evil is that there is a risk of wrongful conviction and 
imprisonment of a few persons accused of serious crime—perhaps 
six to a dozen a’ year in England. If, however, one adopts a total 
process model of litigation, one is concerned with the processing 
and-uses of information .at every stage in.criminal and other pro- 
ceedings. From this perspective the problem of misidentification has 
to be redefined quite radically. Identification statements are seen 
not merely as evidence presented to a jury, but as information that 
performs a variety of functions in a series of decisions:, decisions to 
investigate, to arrest, to interrogate, to hold an identification parade, 
to confess or to plead guilty—to mention the most obvious criminal 
examples. In criminal proceedings, the mischiefs of misidentification 
are all of the substantial harms suffered by victims (i.e. objects of 
false identification statements). They extend beyond wrongful con- 
viction to include all the vexations and expenses of being subjected 
to legal proceedings—the financial, psychological and other evils of 
being suspected, harassed, interrogated, arrested, threatened with 
prosecution, cautioned, or even tried and acquitted. The category of 
victims of misidentification statements is correspondingly enlarged. 
Vandals, demonstrators, football supporters and juveniles are likely 
to outnumber the alleged murderers, professional thieves and rob- 
bers who have occupied centre stage in the traditional debates. 
Problems of misidentification are seen to arise in other proceedings 
and arenas; and the nature of the problem, as well as its scale, looks 
rather different. - : 

All of this has implications for research as well as reform. For 
example, most psychologists have by and large accepted rather 
uncritically the orthodox definition -of the problem—as concerning 
unreliable evidence in contested jury trials. As a result they have 
concentrated on a rather narrow range of issues and, in particular, 
on that ungainly device, the identification parade—often with a 
distorted view of its importance and its actual functions in practice: 
they tend to see it solely as an evidence-manufacturing device, 


0 Ibid. 
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overlooking the fact that it may serve to eliminate suspects, to lead 
to closing a case for lack of evidence or to securing the co-operation 
of a suspect by persuading him that the game is up. 

The example of misidentification suggests that a mapping theory 
can do more than merely provide a coherent framework for charting 
relations between traditional questions and established lines of 
inquiry; it may also identify new or neglected questions or suggest 
that old ones were misposed. And this may lead both to different 
lines of inquiry and to new perceptions of connections with estab- 
lished enclaves of knowledge that had not previously been seen to 
be relevant. However, suggesting that a different perspective may 
provide a more coherent and suggestive framework for approaching 
a field such as evidence falls far short of advancing a general theory 
of evidence. A mapping theory charts relations between lines of 
inquiry and raises questions; a general theory purports to provide 
answers to such questions. 

Here I wish to sound a note of caution. In an epiphanic moment 
in my adolescence my father, quite matter of factly, asked me: 
“What are flowers for?”; he hardly paused for an answer. If I were 
asked today, “What is a theory of evidence for?”, it would be 
tempting to make some grand utilitarian claims: to organise a mass 
of divergent material; to guide practice; to generate hypotheses; to 
restructure courses; to devise new institutions; to re-orient or update 
public debate; to provide a rationale for conservation, reform or 
radical action. A fully worked out theory of evidence might modestly 
or immodestly contribute to all these ends. But J am reminded of a 
famous introductory lecture at University College by A. E. Housman 
in 1892, in which he effectively macked shortsighted and mundane 
justifications of science as missing the point. He concluded that “the 
true aim of science is something other than utility... . Men who 
have risen, if you call it rising, from barge boys to millionaires have 
not risen by their knowledge of science.””* 

I am much of Housman’s mind. I would also carry his scepticism 
a little further. Jurisprudence is often presented—especially to 
students—as a bewildering and diverse collection of refined products 
called “theories,” as if it were a sort of motley exhibition of mud- 
pies or sandcastles—of alleged “schools” and “isms”—which they 
are invited to peruse, evaluate, admire or destroy. Of the many 
fallacies involved in this mud-pie image of theorising two need to be 
laughed out of court: the first is the fallacy of treating all theories of 
or about law as comparables and rivals—indeed to treat them as 
more or less solid things like mud-pies. The second is to assume that 
the only positive outcome of theorising is the manufacture of 
theories. The activity of theorising is much more varied than that. 
Some jurists do produce collections of answers that are tangible 
enough to be praised for their elegance or their explanatory power 


4 A. E. Housman, “Introductory Lecture,” University College, 1892 (1933 reprint), p.8. 
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or to be used for target practice. But that is only one of many ways 
of advancing understanding. . 

It is tempting to move from a critique of past theories to a bold 
clarion call proclaiming the need for new theory. My remarks on 
evidence could be interpreted as a call for a Brand New Theory of 
Evidence for the Modern Age. But this is also too neat and too 
simple. In sketching one possible way of developing a different 
perspective on evidence and information in litigation, I have been 
suggesting that legal theorists have a constructive role to play in 
building bridges, sculpting-syntheses or hatching theories. The study 
of evidence also reminds us that all such structures are built on 
shifting sands. We may have to wait many years for a new theory of 
evidence to emerge, probably as the work of many minds; if it does, 
however useful or illuminating it may be, it will not be difficult to 
show up the flimsiness of its foundations, whatever its particular 
form and content. Meanwhile, there is one further job for the jurist 
to undertake in his daily work—to examine critically the underlying 
assumptions of all legal discourse and to question established ways 
of thought, especially those that are becoming entrenched. One task 
of the theorist is to pick away at all assumptions, including his own. 
Whether he adopts the role of court jester or the Innocent in Boris 
Godunov or the child in the story of the Emperor’s clothes or any 
other form of hired subversive—his first job is to ask questions and, 
with the greatest respect to the greatest of our gurus, to let the 
consequences take care of themselves. 


WILLIAM TWINING* 


* Quain Professor of Jurisprudence, University College, London. 





DISCLOSURE OF MATERIAL OBTAINED ON 
DISCOVERY 


UNTIL recently the undertaking deemed to be given by those obtain- 
ing discovery that they would not use its fruits improperly or 
collaterally might easily have been dismissed as one of those service- 
able but unremarkable pieces of procedural minutiae which in their 
thousands go to make up the closely packed pages of the White 
Book. Occasionally it would. be disinterred by copyright and patent 
lawyers for use in their arcane rituals only to be consigned once 
again to obscurity once they had done with it. It is now clear that 
this apparently innocuous requirement has always contained within 
itself a latent but formidable conflict of principle, a conflict having 
its Origins in the forced statutory marriage of law and equity in which 
two very different systems of civil procedure were rudely thrust 
together with no thought given to the conceptual incompatibilities 
inherent in such a match. 

There is in most legal systems an inevitable tension between the 
desire of litigants to keep forensic disruption of their privacy to a 
minimum and the insistence of a wider society that the judicial 
process be as open as possible. True to its Manichean heritage, 
modern English adjectival law does not seek to balance those 
conflicting interests but simply allows each full play at different 
points in the litigation. A clear line is drawn between the day in 
court during which litigants and witnesses must endure whatever 
publicity the case attracts and the interlocutory manoeuvring which 
precedes it when the parties are left to prise information from each 
other’s grasp under a cloak of secrecy held in place by the implied’ 
undertaking not to disclose discovered material. In civil law systems, 
by contrast, the distinction between preliminary fact gathering and 
actual adjudication is not nearly so marked and there is a corre- 
sponding reluctance to treat either openness or privacy as an absolute 
at any stage of the proceedings. The conceptual tidiness of English 
Jaw in this regard is largely illusory. In an ideal world, interlocutory 
machinery would exist only as an aid to adjudication, not as an end 
in itself, and once discovered material was used at the trial, logic 
would seem to dictate that the tradition of interlocutory privacy 
should give way before the principle of open justice. English judges, 
however, have never believed in letting logic loose too far and for 
over a century after the passing of the Judicature Act they were able 
to keep both conceptual balls in the air at once, a juggling feat which 
owed more to good luck and the good sense of litigants than judicial 
intellectual dexterity. When in Home Office v. Harman’ a choice 
finally had to be made, the courts’ deeply ingrained (albeit unsoundly 

1 Although “Implied” is the term used in the cases, the obligation not to disclose arises 


by operation of law and is in no sense consensual. 
? [1982] 1 All E.R. 532. 
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based) historicism ensured that it would be the wrong one and it was 
open justice which was fumbled. On this occasion the hapless victim 
of English law’s penchant for arbitrary categorisation was a solicitor, 
Miss Harriet Harman, who was found guilty of what was termed a 
serious contempt of court as a result. Her sin lay in allowing a 
Guardian reporter access to some 800” documents discovered by 
the Home Office in an action brought against it by her client, a 
former inmate of Wakefield prison. This, it was held, was a breach 
of the implied undertaking, a breach which the court felt was in no 
way excused or diminished by the documents having been read out 
in extenso? by counsel for Miss Harman’s client during his opening 
address. How did such literal-mindedness come to command the 
assent of both the Court of Appeal and the House of Lords? (Only 
two members of the latter dissented* and one of the former.) 
Largely, it seems, by myopically fixing their gaze on the law of 
discovery and ignoring the wider perspectives of principle. The result 
is a rule stripped of any convincing rationale, at odds with some of 
the fundamental underpinnings of English law and distinctly fuzzy at 
its edges. Now that Miss Harman has taken her case to Strasbourg, 
we may expect to see these inadequacies laid bare with true Cartesian 
ruthlessness. 


1. UNDERTAKINGS NOT TO DiscLosE—A REVISED HISTORY 


The majority in Home Office v. Harman sought to justify their flight 
from principle largely by reference to discovery’s idiosyncratic equit- 
able origins, presenting the implied undertaking as part of the rich 
procedural tapestry bequeathed to them by the Courts of Chancery, 
a rule which they could not unpick from the ancient fabric without 
the whole thing unravelling in their hands. Regrettably, however, 
the history they offer us is too flimsy to stand the strain they put 
upon it. . 

The implied undertaking not to disclose material obtained on 
discovery is not a rule of any very great antiquity. Not until 1948 
does it surface in the law reports.’ Before that, it is only the courts’ 
express power to limit what may be done with discovered papers 
which is visible in the cases. The pedigree provided for the implied 
undertaking by the Law Lords rests on an oblique hint in Bray” that 
such express limitations “may not always be necessary,” rather a 
thin provenance for a rule destined to wrap the whole discovery 
process in secrecy. 

23 In fact some 6,000 documents were discovered. Miss Harman selected the most 
significant of those and had them bound up in two bundles for use at the trial. It was these 
two bundles which she allowed David Leigh, the Guardian reporter, to sift through in her 
office some days after the trial. 

3 In the Court of Appeal there was some dispute as to just how much of this material 
was in fact read out. It was accepted for the purposes of the appeal to the House of Lords 
that the documents had been read in full. 

* Lords Scarman and Simon. 

5 Altersyke v. Scott [1948] 1 All E.R. 469. 


6 On Discovery (London, 1885), p.238. Hare, whose Treatise on the Discovery of 
Evidence was published in 1836, makes no mention of any implied undertaking. 
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Bray, of course, was writing after the fusion of law and equity in 
1875, by which time litigants in the common law courts had for over 
a decade been getting discovery directly rather than resorting to the 
convoluted procedure of obtaining a separate bill in Chancery. It 
now seems perfectly natural to regard discovery as simply a useful 
supplement to the day in court. This is not, however, how an old 
style Chancery lawyer would have seen it. Discovery of documents 
and the administering of interrogatories were the primary fact- 
gathering devices of the equity courts. Evidence in those courts was 
seldom tendered through: the viva voce examination and cross- 
examination of witnesses in open court. Interrogatories prepared by 
the parties were supplied to an Examiner appointed by the court 
who administered them orally in the absence of the other party.’ 
Discovered documents came before a court of equity not by a 
subpoena duces tecum but by a party requiring them to be produced 
to a Clerk of Records, who made them available, first to the parties 
and then to the court. Even when a bill of discovery was sought in 
aid of an action at law, discovery assumed a greater significance than 
it now has, given that parties could not generally give evidence on 
their own behalf in such actions. Mutual discovery was seen as a 
useful way of circumventing this rule.” In this world, where civil 
procedure lay suspended between the inquisitorial and adversarial, 
permanently suppressing the fruits of discovery would have much 
the same impact as closing the court entirely would have today. It 
‘is scarcely surprising then, that the early cases, while acknowledging 
the courts’ undoubted power to restrict disclosure in this way” did 
not attach it as an invisible all-embracing rider to every bill of 
discovery or set of interrogatories. Nor were express undertakings 
to be had for the asking. In Tagg v. South Devon Railway Co.,* 
Lord Langdale M.R. refused to make discovery conditional upon 

such undertaking, saying that no grounds had been made out for 

‘imposing it, a salutary and since forgotten reminder of where the 
onus should lie in such cases. Even when Chancery judges were 
persuaded to impose an express undertaking they were careful to 
restrict its ambit so that disclosure in subsequent civil proceedings 
was still possible.’* Again, rather than smother the whole discovery 
process in secrecy, the courts would carefully confine the under- 
takings they extracted to particularly confidential or sensitive 
documents.» 

Even in Altersyke v. Scott," the first case to adumbrate unequi- 
vocally the existence of such a thing as an implied undertaking, a 

6 Common Law Procedure Act 1854, ss.50, 58. See also Law of Evidence Amendment 
Act 1851, s.6. 

7 Ayckbourn, The New Chancery Practice (London, 1846), at pp.133 et seq. 

8 Ibid. at p.274. 

9 Hare, note 6 supra, at p.vii. 


10 As in Richardson v. Hastings (1844) 7 Beav. 354; Williams v. Prince of Wales Life Co. 


(1857) 23 Beav. 336. 1 (1849) 12 Beav. 151. 
2 Reynolds v. Godlee (1858) 4 K. & J. 88. 
3 Hopkinson v. Lord Burghley (1867) L.R. 2 Ch.App. 447. [1948] 1 All E.R. 469. 
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certain judicial uneasiness with both its invisibility and its formless- 
ness is apparent. Jenkins J. after conjuring the implied undertaking 
out of a vacuum of authority, was careful to explain that it might, in 
some cases, need to be backed up by an express undertaking on the 
disclosure of particular documents so that there could be no doubt 
about what information was protected and which subsequent uses 
were forbidden. Already there seems an uneasy awareness that those 
supposedly bound by the implied undertaking might be ignorant of 
its true scope or even oblivious of its existence. If the majority in 
Home Office v. Harman felt any such uneasiness, it left no trace in 
their speeches. 


2. THE CONTENDING PRINCIPLES 


Lord Diplock in Harman, visibly aware of the European Court of 
Human Rights hovering at his shoulder, was careful to begin his 
speech with a clear statement of what in his view the case was not 
about. The case, he said, had nothing to do with “freedom of speech, 
freedom of the press, openness of justice or documents coming into 
‘the public domain’” and invocations of the European Convention 
on Human Rights were accordingly so much wasted breath.” The 
fundamental principles to which Lord Diplock refers are, however, 
too deeply embedded in.English law to be disposed of by mere 
assertion and would be so even if the United Kingdom had never 
acceded to the Convention. 


(a) Freedom of Communication and Privacy 


A disquieting aspect of Harman is the seeming insouciance with 
which the courts are invested with the role of censor. That the 
majority did not find this role uncongenial seems clear from Lord 
Keith’s observation that a more circumspect solicitor than Miss 
Harman would have first approached the court to determine whether 
and to whom the papers might safely have been released.’® Censor- 
ship cannot be totally avoided even in a free society but it should 
never slip into the law unheralded and unexplained, especially when 
it is pre-publication censorship,” a point made by Lords Scarman 
and Simon whose joint dissent alone of the speeches in Harman 
showed any awareness that this sort of case requires a choice to be 
made between the competing social policies of freedom of expression 
and individual privacy. English law is not so conceptually impover- 
ished that it cannot accommodate this clash of values and it is in 
some ways a pity that the task of doing so has now been thrown on 
to the European Court. The ponderous language of the Convention 
is in many ways less suited to reconciling free speech and personal 
privacy than. the supple prose of a case law system. 

15 [1982] 1 All E.R. at p.534. 

ae Hi 982 1 All E.R. at p.540. See also Lord Roskill at p.554. 

17 Blackstone, 4 Commentaries, pp.151, 152; Schering Chemicals v. Falkman Ltd. [1981] 


2 All E.R. 321, 330; Attorney-General v. British Broadcasting Corporation [1980] 3 All 
E.R. 161, 178. 
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(i) Breach of Confidence 


The right to personal privacy finds partial expression in English 
law through the medium of the action for breach of confidence. 
Lords Scarman and Simon were surely correct to insist that the 
obligation not to disclose discovered papers is merely a sub-set of 
this general law of confidentiality, and should be subject to the same 
exceptions. It has long been accepted that there is no confidence in 
matters which are already public knowledge,’ and the same limita- 
tion could be fruitfully applied to the implied undertaking. The same 
might be said of the public interest justification for breach of con- 
fidence” where the courts have recognised (somewhat grudgingly it 
is true) a valid role for the media in the disclosure of “iniquities””° 
(a term whose studied imprecision it is fortunately not necessary to 
analyse here). None of these were considerations which moved the 
majority who insisted that the implied undertaking arose completely 
independently of the substantive law of breach of confidence and 
had no connection with it. This determination to keep the substantive 
and procedural rules apart wears rather thin when one considers the 
alacrity with which injunctions are sought and granted to protect 
discovered documents from extra-forensic disclosure,” a clear case 
of invoking the substantive law in aid of a procedural end. Nor do 
the majority in Harman seem to be troubled by the sight of the 
Guardian’s horse disappearing down the road from their closed 
stable door. Restrictions on free speech should never be imposed 
pointlessly as they must be if the information is already publicly 
available. If the implied undertaking is truly one of the Chancellor’s 
progeny might not the maxim “Equity will not act in vain” with 
profit be applied to it? 


(ii) European Convention on Human Rights 
Article 10(1) of the Convention provides that: 


“Everyone has the right to freedom of expression. This right 
shall include freedom to hold opinions and to receive and impart 
information and ideas without interference by public authority.” 


Against this must be set Article 8 which stipulates that “everyone 
has the right to respect for his private life and his correspondence.” 
Each of these provisions stands alone. Clearly the Convention’s 
framers did not envisage a conflict between them, for they provided 
no machinery for resolving it. Does the Harman case contain the 
seeds of such conflict? The rights enshrined in Article 8 protect 
privacy against state action, not media intrusion, and although 
Sac IS ts cc PN ada ees ae tac 

'8 Mustad v. Dosen [1963] R.P.C. 41; Saltman Engineering Co. v. Campbell (1948) [1963] 
3 All E.R. 413, 415; Coco v. A. N. Clark (Engineering) Ltd. [1969] R.P.C. 41; Schering 
Chemicals v. Falkman [1981] 2 All E.R. 321. 

Gartside v. Outram (1856) 26 L.J.Ch. 113; Weld-Blundell v. Stephens [1920] A.C. 956; 
Initial Services Ltd. v. Putterill [1968] 1 Q.B. 396; Hubbard v. Vosper [1972] 2 Q.B. 84. 

” Initial Services Ltd. v. Putterill op. cit. at p.405; Fraser-Evans [1969] 1 Q.B. 349, 362. 


As to whether there is a public interest defence to a contempt citation, see infra. 
1 Distillers Co. v. Times Newspapers [1975] Q.B. 613, 621. 
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disclosure through compulsory legal process is encompassed within 
the former, the subsequent fate of the information thus obtained is 
not easily controllable under Article 8. Even if Article 8 were 
applicable, the privacy to which it refers is that of individuals, not 
of government departments. The Home Office is not a person and 
has no right to privacy in the sense that that term is used in Article 
8. To wax indignant on its behalf, as Lord Diplock does, as if it 
were a Hebridean recluse-is to stretch analogy to breaking point. A 
more significant restriction on the Convention’s right to free expres- 
sion is contained in Article 10 itself, the second paragraph of which 
stipulates that the exercise of the rights contained in the first, 
“.. . Since it carries with it duties and responsibilities, may be 
subject to such formalities, conditions, restrictions or penalties 
as are prescribed by law and are necessary in a democratic 
society, in the interests of national security, territorial integrity 
or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the repu- 
tation or rights of others, for preventing the disclosure of 
information received in confidence, or for maintaining the 
authority and impartiality of the judiciary.” 


While the Home Office may ultimately take some comfort from 
the reference to “preventing the disclosure of information received 
in confidence,” its effect can only be to bring about what the majority 
of Law Lords in Harman so strenuously sought to avoid: the 
coalescence of substantive and procedural rules. It should also be 
stressed that the interests protected in Article 10(2) are in no sense 
equal to the fundamental principles contained in Article 10(1). They 
are limited exceptions, no more. The European Court of Human 
Rights in the Sunday Times case made it quite clear that restrictions 
on freedom of expression were not to be justified on a case by case 
balancing of Article 10(1) against Article 10(2). It must be affirm- 
atively demonstrated that such restrictions were necessary to meet 
a “pressing social need” and are not disproportionate to the aim 
pursued.” Again, although the implied undertaking is ultimately 
sustained by the law of contempt the bounds of what is necessary 
“for maintaining the authority and impartiality of the judiciary” are 
not to be set solely by reference to this particular piece of municipal 
law.” The House of Lords may have chosen to expend the judiciary’s 
authority in propping up an undertaking whose point has vanished 
but that is no reason why the European Court should reflate that 
authority under Article 10(2). 


(b) Open Justice and Equal Access 


Article 6 of the European Convention provides that everyone is 
entitled to a fair and public trial in the determination of his civil 
2 (1979) 2 E.H.R.R. 245, 275. See also Handyside v. U.K. 1976, Series A, No. 24, 


para.48. 
3 Sunday Times case op. cit. 
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rights and obligations or of any criminal charge against him, a 
principle which has been part of the law of England for several 
centuries,” and which all of the Law Lords went out of their way to 
endorse in' Harman. This endorsement sits rather oddly with a 
decision to punish an officer of the court for making available to the 
Press the fruits of such “fair and public trial” in the form of 
documents read out in that court. 

It is clear from the majority’s speeches that the sort of open justice 
they had in mind is a quiet and timid thing which bears little 
resemblance to the full-blooded creature described by their pre- 
decessors in Scott v. Scott.” The only public right accepted in 
Harman was the right to attend a trial in person. The Press had to 
earn the privilege of publishing the mountain of Home Office 
documents by scribbling furiously through their interminable read- 
ing. The purchase and perusal of a transcript was seen as simply a 
matter of private bargain, not of public right. One is left with the 
distinct impression that the majority regarded the recording and 
publishing of counsel’s speeches as something of an expensive frill. 
One also detects more than a hint of regret that counsel was ever 
allowed to read the Home Office papers aloud in the first place. The 
need for reading aloud, it was suggested, had vanished with the 
demise of the civil jury. Open justice was thus seen as a poor cousin 
to the much more important judicial virtue of expeditiousness. The 
public, it was stressed, had no right to see exhibits either as they 
were tendered or after they had been received in evidence.” Indeed, 
it is doubtful whether the majority saw the principle of publicity as 
applying to documentary evidence at all. In cases in which the 
documents form the greater part of the evidence on which the court 
acts, the sort of open justice they envisaged would be largely 
ceremonial. One has only to look at the growing number of com- 
mercial cases in which the parties agree in advance on what docu- 
ments are to go in to see how meaningless this all becomes. An 
agreement between litigants that the court should sit in camera 
would be viewed as risible and yet secrecy by agreement is accepted 
with equanimity as soon as documents are involved. To deny public 
access to the exhibits in such a case is at best misleading and at 
worst may succeed in focusing the media’s attention on trivial or 
peripheral aspects of the proceedings. 

It is the very emptiness of most courtrooms which led the majority 
in Harman to settle for a right of public attendance rather than a 
right of public access. Much of what goes on in the nation’s courts 
never finds its way into the media, a state of affairs with which the 
majority clearly felt some satisfaction. It was no part of the courts’ 


* Barrington, Observations on Statutes (1796), p.144. Scott v. Scott [1913] A.C. 417. 
% Ibid. 


% See also Andrew v. Raeburn (1874) L.R. 9 Ch.App. 522; R. v. Waterfield [1975] 2 All 
E.R. 40. The same point was made even more forcefully by the Court of Appeal in Harman 
[1981] 2 All E.R. at p.366. It has not yet been suggested that a counsel who shows the 
Press a copy of an exhibit obtained otherwise than through discovery commits contempt. 
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function, they thought, to fill those empty courtrooms with a ghostly 
media audience. Indeed, it was the courts’ duty to diminish that 
audience even further by ensuring that what slipped through the net 
of media coverage at the trial could never be recaptured by allowing 
access to discovered documents. When the Press did, by luck or 
judgment, sniff its way into a newsworthy trial, it was to be devoutly 
hoped that reporters would understand that their function was to 
eschew all comment and interpretation and act simply as unthinking 
conduits whereby the golden words of judge and counsel were 
conveyed without embellishment to an eagerly awaiting public. 
Nothing could reveal more clearly than this crabbed view of the 
media’s forensic role the Law Lords’ complete inability to understand 
what investigative journalism is all about or to concede it any useful 
part in the administration of justice. 

The mean and grudging interpretation of the principle of open 
justice in Harman does not look well when laid against that 
principle’s underlying rationale. Trials are held in public so that the 
community may judge the quality of the justice administered in its 
name, or as Bentham put it: 

“Publicity. is the very soul of justice, it is the keenest spur to 
exertion and the surest of all guards against improbity. It keeps 
the judge himself while trying under trial.”” - 


Judges will not be “kept up to the mark” in Lord Diplock’s phrase 
simply by parroting what they say. Comment and interpretation 
are essential. Nor can the court’s ability to weigh and probe the 
evidence presented to it be tested simply by regard to those matters 
dealt with orally. 

American judicial attitudes are very different. There the courts 
recognise a right of equal and open access to all judicial records, a 
doctrine which, since they derive it both from the common law” 9 and 
their Constitution, 3 deserves to be taken seriously this side of the 
Atlantic. For the Americans the equation is a simple one. If the 
proceedings must be public then- so must the record of those 
proceedings.” (Record for this purpose embraces both transcripts 
and documentary evidence.) It is necessary that the Press be 
allowed to inspect and copy all such records in order that the public’s 
right of access be real rather than fictional.” Equal access would be 
meaningless if it were confined to those able to be physically present 
in the courtroom. Thus, in the Watergate prosecutions, it was seen 
as axiomatic that those who were not able to gain entry to Judge 
Sirica’s crowded courtroom should have the same right to hear the 

X The Rationale of Judicial Evidence (1827), Vol. 2, p.523. 

78 [1982] 1 All E.R. at p.537. 

2” United States v. Mitchell, 551 F. 2nd 1252 (1976); Ex parte Drawbaugh, 2 App.D.C. 
404 (1894). 

% Re Halkin, 598 F. 2nd 176, 186 (1979). 

31 U.S. v. Burka, 289 A. 2nd, 376, 379 (1972). 

2 U.S. v. Mitchell, F. 2nd 1252, 1259 (1976); Menge v. Manchester, 311A 2nd 116 (1973); 


Ortiz v. Jaromillo, 483 P. 2nd 500 (1971). 
» Sloan Filter Co. v. El Paso Reduction Service, 117 F. 504 (1902). 
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: Nixon tapes as those inside and facilities were therefore made 
available for them to be played to the Press.” This right to inspect 
is not absolute but an exhibit can be kept from public view only on 
the same weighty grounds as those on which a court is closed and 
this discretion will never be exercised once the document has been 
read aloud in open court.* Sealing up an exhibit is seen as particu- 
larly inappropriate where the legality or pr opriety of the acts of 
public officials is an issue in the proceedings” (as, of course, they 
. were in the case in which Miss Harman was acting). Discovered 
materials are subjected to the same régime of openness. Any 
restrictions placed on the use of such information by the parties or 
their counsel must be explicit. (American courts have specifically 
rejected the notion that there can be such a thing as a constructive 
agreement not to disclose.*’) An order limiting the dissemination of 
discovered material will only be made if (i) serious and substantial 
harm would otherwise be caused to some overriding public interest?’ 
such as the need to ensure a fair trial” or to preserve trade secrets” 
or protect national security.*’ (The preservation of a litigant’s privacy 
does not of itself‘ justify the making of such an order.) The onus of 
demonstrating harm is placed on those who would inhibit disclosure. 

(ii) The order is no wider than is necessary to achieve the result 
intended“? and (iii) there are no alternative means of protecting the 
interests adversely affected.“ Given that discovery in the United 
States may be oral as well as written the window thus opened on the 
judicial process is wide indeed. 

So far from the majority’s mind in Harman was any notion of 
equal access that they could even postulate the existence of a 
favoured class of reporters who could be shown discovered docu- 
ments with impunity. According to Lord Diplock, only two kinds of 
reporters could claim admittance to this favoured class: 


“One kind consists of those who report cases for the regular 
series of law reports that are published to inform the legal 
profession of the reasons expressed in judgments that constitute 
the raw material from which binding precedent is distilled, the 
other kind consists of those whose metier is to produce fair and 
' accurate, though it may be much condensed, contemporaneous 


* U.S. v. Mitchell, op. cit. at p.1258. This is a question of resources as well as of 
doctrine. In the Watergate case all those attending court were furnished with earphones so 
that they might hear the tapes being played. Also publicly available were transcripts of the 
tapes prepared by the prosecutor. It is difficult to see a British court having either the 
means or the|will to emulate such munificence. All the more reason then to encourage 
those like Miss Harman who are prepared to shoulder the burden of assisting the Press to 
provide a wider access. 

35 Ibid. at p.1261. 

% Re Application of N.B.C., 635 F. 2nd 945, 952 (1980). 

37 Re Halkin (supra, note 30) at p.186. 

% Ibid. at p.188. 

» Ibid. at p.192. 

0 Natta v. Zletz, 405 F. 2nd 99 (1968). 

‘| International Products Corpn. v. Koons, 325 F. 2nd 403 (1963). 

2 Ibid. at p.190. 

“Idem. | 
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accounts of what happened in the course. ot the day’s proceed- 
ings in court.” 


All Law Lords were agreed that disclosure to the first group could 
never be contempt. Disclosure to the second was either not a 
contempt at all“ or only a technical one to be excluded under the de 
minimis rule, provided that the discloser had no motive other than 
assisting in the production of an accurate record of what was actually 
said in the courtroom. It will be noted that even for this favoured 
few there is no right of access to documentary evidence, disclosure 
is to be at counsel’s whim. Investigative journalists, it is clear, are 
to be kept without this charmed circle. | 


3. MAKING AN EXCEPTION FOR DISCOVERY 


Is discovery such a delicate flower that it will wilt if exposed to the 
full glare of the principles of free expression and open justice? 
Clearly the majority in Harman must have thought so, although they 
are noticeably reticent when it comes to describing in any detail just 
where the vulnerability of discovery lies. One point they were at 
some pains to make, however: discovery was English,*’ an ornament 
of the adversary system unknown across the Channel. The sotto voce 
premise here is that lectures on the virtues of openness come ill 
from civil lawyers (and those who sit on the European Court of 
Human Rights are largely such) whose own systems of civil procedure 
are remarkably deficient in effective machinery for pre-trial disclo- 
sure. This is less than fair to the civil lawyers. Had Miss Harman’s 
client been an inmate of a French gaol and his case come before the 
Conseil d’Etat, she would have had ready access to the dossier 
containing all the documents extracted from the authorities by the 
rapporteur. There is no -public right of access to the dossier, it is 
true, but nor are there any restrictions (other than those provided 
by the ordinary civil law) on the use the parties may make of the 
knowledge they glean from the dossier.” 

Sturdy patriotism aside, there are several saliGy grounds on which 
the decision in Harman can arguably be justified.. Whether these are 
individually or collectively weighty enough to require that those who 
obtain discovery be subject to a perpetual obligation to keep secret 
what the whole world can find out may be doubted. 


(a) Unfair Advantage 


One objection to Miss Harman’s conduct voiced by Lord Diplock 
was that by giving a selected reporter the documents to peruse at his 


#“ [1982] 1 All E.R. at p.539. 

45 Ibid. at pp.539, 550. 

% [1982] 1 All E.R. at p.539. This was the ` view taken by Dunn L.J. in the Court of 
Appeal [1981] 2 All E.R. at p.368. 

[1982] 1 All E.R. at p.536, per Lord Diplock and at p.552, per Lord Roskill. 

Tt must be conceded that outside the administrative courts pre-trial access in France 
has traditionally been much more restricted. It has become less so, however. (N.C.P.C. 
Arts. 11, 15, 138-142). i 
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leisure in her office, Miss Harman had presented him with a great 
advantage over both his fellows and the public generally” who would 
have to acquire the same information much more painfully by 
enduring counsel’s five-day opening. Leaving aside the question of 
whether this advantage was as inestimable as Lord Diplock thought 
(sitting in court and observing the subsequent forensic fate of 
documents, read aloud might be a more accurate guide to their 
newsworthiness than plodding through large bundles of them 
unaided), the cure suggested seems to be worse than the disease; 
tipping the balance of advantage decisively against litigants so that 
they alone are bound by obligations of secrecy which complete 
strangers to the action who happen to attend court or purchase a 
transcript may freely ignore. It is not easy to see why Miss Harman’s 
actions should have outraged the Law Lords’ egalitarian instincts 
when the possession of funds to buy a transcript of the proceedings 
or the leisure to sit all day in court did not. In any event, patronage 
bestowed by solicitors seems no more reprehensible than the Law 


Lords’ own division of reporters into sheep and goats. ' 
| 


| : : (b) Deflecting Crown Privilege 

In both the House of Lords and the Court of Appeal much was 
made of the fact that some of the documents disclosed by Miss 
Harman had earlier been the subject of an unsuccessful claim of 
public interest immunity.: This has two aspects. First, there is the 
feeling that the Crown will be less likely to take refuge i in claims of 
privilege if it knows that the documents are protected from further 
disclosure by the implied undertaking.” Secondly, and for Park J., 
at first instance" and Lord Denning in the Court of Appeal,’ much 
more seriously, McNeill J. before whom the privilege claim was 
made,” had explicitly stated that it was only the existence of the 


9 [1982] 1 All E.R. at p.598. Phrased thus, Lord Diplock’s argument bears a striking 
resemblance to the “springboard doctrine” enunciated in some breach of confidence cases 
(Terrapin v. Builders Supply [1967] R.P.C. 375, 392; Seager v. Copydex (No. 1) [1967] 2 
All E.R. 415) whereby the recipients of confidences can be restrained from breaking them 
even where the information subsequently becomes public if it can be shown that their prior 
possession of it gives them a head start over everyone else. Having rejected any connection 
between substantive breach of confidence and the implied undertaking the springboard 
doctrine was not a weapon which.the majority could plausibly wield to strike down Miss 
Harman. The origins of the springboard doctrine are rather murky and ‘its present over- 
enthusiastic application by some judges may owe more to the vagaries of law reporting 
than to a considered analysis of principle. Mustad v. Dosen, note 18, supra, was decided in 
1928 but not reported until 1963. The springboard principle was first enunciated by 
Roxburgh J. in Terrapin and makes no reference to the House of Lords decision in Mustad. 
This is no doubt why subsequent attempts to reconcile the two cases have a rather limping 
air. (The Law Commission’s cobbled compromise, for example, is likely to come apart at 
the first forensic tug, although it is worth noting in this regard that their recommendations, 
if enacted, would apply the springboard doctrine only to the advantage derived from having 
the information before it enters the public domain. David Leigh, it will be remembered, 
did not obtain access to the discovered papers in Harman until the trial was over, long after 
they.had been read out in open court. See Report on Breach of Confidence, Law Com. No. 
110, Cmnd. 8388, pp.134-137.) 

1982] 1 All E.R. at p.554, per Lord Roskill. 

51 11981] 2 All E.R. 349, 353. 

2 Ibid. at p.360. 

53 Willams v. Home Office [1981] 1 All E.R. 1151. 


May 1984] DISCLOSURE OF MATERIAL OBTAINED 295 


implied undertaking which had ‘led him to reject the claim of 
privilege. The implied undertaking is thus seen as the consideration 
for a bargain struck between the court and the parties. . 

So far as the first argument is. concerned, it would be extremely 
foolish for the Crown to forswear “its” privilege in return for the 
implied undertaking” when an unpredictable proportion of the 
documents may surface at the trial anyway. One imagines, too, that 
it will be precisely those documents whose public airing the Crown 
most fears which will be read out in open court. Again, as one 
surveys the reported Crown privilege cases since Conway v. 
Rimmer,” one is not struck by any great sense of self-restraint on 
the Crown’s part. 

As regards the second argument, one might observe that if 
bargains of this kind are to be struck they should perhaps be struck 
unequivocally so that the party getting the documents knows that an 
express undertaking is the price he must pay for overcoming the 
claim of public interest immunity. It would then be possible to assess 
the worth of what the Crown was giving in exchange. The renuncia- 
tion of a claim of privilege which is in itself shaky would scarcely be 
fair recompense. (The actual ground of public interest immunity 
made out before McNeill J. was not in fact compelling: the discour- 
aging of captious and ill-informed criticism by the public of their 
political masters." This is not a ground which nowadays commands 
automatic assent.) Care should also be taken that the price extracted 
from the Crown’s opponent is not too high. Of the 800 documents 
made available by Miss Harman, only six were the subject of a claim 
of privilege. Those six could easily have been tagged with an express 
prohibition against dissemination beyond the courtroom had that 
been thought necessary.” The deflection of Crown privilege claims, 
however worthy an aim, is far too narrow a conceptual base on 
which to rest the ubiquitous implied undertaking given that the vast 
majority of cases in which it applies are proceedings between private 
litigants where there is not even a smell of public interest immunity. 


(c) Candour 


For Lord Roskill, the absence of an implied undertaking would 
“militate against full and frank discovery.”” This is surely a counsel 
of despair. Just as in Norwich Pharmacal v. Customs and Excise? 
the House of Lords rejected the argument that importers would 
evade their statutory obligations to supply correct information to the 


4 The privilege is not strictly speaking the Crown’s to bargain away: R. v. Lewes Justices 
ex p. Home Secretary [1973] A.C. 388, 400. 

5 [1968] A.C. 910. 

% bres 1 All E.R. 1151. 

5“ The power to attach such a tag has always existed (see Attorney-General v. Leveller 
Magazine [1979] A.C. 440; R. v. Socialist Worker ex p. Attorney-General [1975} 1 Q.B. 
637. Taylor v. Attorney-General [1975] 2 N.Z.L.R. 675 and is now (post Harman) enshrined 
in section 11 of the Contempt of Court Act 1981. 

58 [1982] 1 All E.R. 554. 

% [1974] A.C. 133. 
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Customs and Excise if such information were to be made available 
to litigants to use in legal proceedings, so should the candour 
argument be rejected here. As Lord Scarman recognised,® frankness 
is noi a quality which varies in some neat mathematical way with the 
likely extent of disclosure. While it is true that not all which is 
discoverable is admissible,“ the extent of the dissonance between 
the two is seldom predictable in advance and it is this very unpre- 
dictability which will inhibit the timid or the dishonest. It is disclosure 
to their opponents which most litigants fear rather than disclosure in 
or outside the courtroom. The risks of keeping back documents. are 
in any event considerable. A party who is detected in such behaviour 
would be utterly discredited (and given the sequential nature of most 
_ record-keeping systems the risk of detection would be high). Nor 
would he be able to use the document in the proceedings himself. 
Such sanctions are not empty and those who are minded to brave 
them are unlikely to make the nice calculation of the odds envisaged 
by the majority of Law Lords: 


(d) Wide- -ranging Discovery l 

Lords Keith and Roskill both stress the wide- -ranging nature of 
discovery when compared with the other fact-gathering devices 
available to litigants.” It is certainly true that discovery makes a 
much greater hole in a person’s privacy than a subpoena duces 
tecum. Papers produced on subpoena are produced only to the court 
' in the first instance and will not necessarily be seen by the parties if 
ruled inadmissible. A subpoena must specify the document sought 
with reasonable precision and a denial by the person subpoenaed 
cannot easily be traversed or contested.” Discovery being more 
all-embracing must therefore also be governed by more restrictive 
rules as to disclosure. Perhaps, but the argument loses all force when 
what is discovered is revealed at the trial. 


| | (e) Unjust Enrichment 


If the implied undertaking were released as soon as the documents 
were read aloud in court, then a party (subject to the laws of 
copyright and defamation) would be free to sell their contents to the 
highest bidder, a prospect viewed by Lord Roskill with some 
distaste (a distaste shared by Templeman L.J. in the Court of 
Appeal). By forcibly extracting the Cocumenis from litigants in the 


[1382] 1 AI E.R. at p.547. 
! O’Rourke v. Darbishire [1920] A.C. 581; Compagnie Financière v. Peruvian Guano 
Co. (1882) 11 Q.B.D. 55. The documents for which privilege was unsuccessfully claimed in 
the Williams case (note 53, supra) were ultimately ruled inadmissible as hearsay: Williams 
v. Home Office (No. 2) [1981] 1 All E.R. 1211. 1232. 
@ At pp.540 and 552 respectively. 
& Lee v. Angas (1866) 16 L.R.Eq. 59; Soul v. ILR.C. [1963] 1 W.L.R 
Radio Corporation of America v. Rauland Corporation [1956] 1 Q.B 618; Penn Texam 
Corporation v. Murat Anstalt [1964] 1 Q.B. 40. 
1982} 1 All E.R. at p.551. 
1981] 1 All E.R. 1365. 
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first place, the courts have become a party to an act of expropriation, 
or so this argument runs. Once again it is difficult to see why 
expropriation by one’s opponent is more painful than expropriation 
by spectators in the courtroom. Certainly the sale of discovered 
documents by. counsel or solicitors would be rather unlovely but 
since, as Lord Roskill concedes, 1t would amount to misconduct 
susceptible to disciplinary measures the added sanction of contempt 
seems superfluous. The prospect of counsel seeking to provide for 
their retirement by deliberately reading out juicy extracts from 
discovered papers seems to this writer more than a little remote. 


4. AN UNLIMITED ÚNDERTAKING 


By too narrow a focus on the facts of the case actually. before them, 
the majority in Home Office v. Harman seem to have blinded 
themselves as to the voracious appetite of the beast they have let 
loose on future litigants. The full weight of.a contempt citation is 
henceforth to be available to back an obligation uncertain in scope 
and indefinite in duration. A rule so amorphous may in the end 
prove to be unworkable. 


(a) Collateral or Improper Use 


In Altersyke v. Scott,” Jenkins J. described the implied undertaking 
simply, if obscurely, as an obligation not to use discovered documents 
for “any collateral or ulterior purpose.” Lord Keith in Harman, 
narrows this to a prohibition against using the documents “otherwise 
than for the purposes of the action in which they are produced”®™ 
while Lords Diplock and Scarman in that case, preferred to speak 
of “uses other than for the conduct of the client’s case.”® This 
gradual elision of Jenkins J.’s simple phrasing is due to no mere 
taste for stylistic elaboration but betrays a very real uncertainty as 
to precisely where the limits of the implied undertaking might lie: 


(i) Other Proceedings 


There seems on the face of it no reason why documents discovered 
in one action should not be used in another. One assumes that the 
ends of justice are equally served in each case and that production 
to the court in the second instance is no more inimical to the public 
good than it was in the first. And yet it is just such forensic recycling 
which the implied undertaking is most often invoked to prohibit. It 
is extremely difficult, however, to distill any underlying social policy 
from these cases. In Riddick v. Thames Board Mills” it was the 
prospect of a party fossicking through his opponents’ papers to find 
actionable libels which was thought objectionable. And yet, in point 
of principle, if a person has been defamed surely it matters not how 

© [1948] 1 All E.R. 469. 

& [1982] 1 All E.R. at p.540. See also Riddick v. Thames Board Mills [1977] Q.B. 881. 


®© {1982| 1 AH E.R. At pp.534 and 542 respectively. 
7 [1977] 1 Q.B. 881. 
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the defamation first comes to his attention. If it is seriously thought 
that frivolous actions will be instituted solely for the purpose of 
hunting out libels, then the practice is surely controllable through 
the courts’ inherent power to stay such proceedings. It was precisely 
this use of adjectival rules to create substantive privileges against 
liability for defamation which was so roundly condemned when it 
was assayed by the Crown in Conway v. Rimmer.” The prohibition 
against use in subsequent proceedings also looks rather odd when 
one considers the complaisance with which the courts nowadays 
receive illegally obtained evidence when proffered to sustain a 
prosecution.” The fruits of crime are more acceptable than the fruits 
of discovery it seems. 

A more compelling objection to the use of the discovered material 
in Riddick was that the earlier action had been settled and ought not 
to be revived by this backdoor method. Such objection would affect 
only a tiny minority of cases and cannot afford a justification for 
imposing an implied undertaking in every civil action. (It should also 
be noted that the parties in Riddick could easily have protected 
themselves by including a specific clause in the terms of settlement.’*) 

The ban on use in subsequent proceedings may not in any event 
be absolute. Stephenson L.J. in Riddick was prepared, albeit reluc- 
tantly, to concede that such use might sometimes be permissible. 
Whitford J. in’ Halcon International Inc. v. Shell Transport Co.™ 
thought it allowable provided “strong grounds” could be shown. A 
simple overlap of parties or subject matter between the two actions 
would not, however, be sufficient. Oddly enough, in neither Riddick 
nor Halcon did the courts see anything wrong with a party who 
discovered a new cause of action among his opponent’s papers 
amending his pleadings to embrace it. Why this should be less 
reprehensible than bringing a separate action based on those papers 
we are not told. 

There are powerful dicta to support the view that the ban does 
not extend to criminal proceedings. Lord Wilberforce in Rank Film 
Ltd. v. Video Information strenuously rejected a submission that 
discovery in a prior civil action would tie the prosecution’s hands at 
a later criminal trial, saying: 


. I cannot accept that a civil court has any power to decide 
in a manner which would bind a criminal court that evidence of 
any kind is admissible or inadmissible in that court.”” 


This view was echoed by Lord Fraser in the same case.” 


1 [1968] A.C. 910. 
n The eagerness to receive improperly obtained evidence is much less marked in civil 
cases. See ITC Film Distributors v. Video Exchange Ltd. [1982] 2 All E.R. 241. 
B Distillers Sg S a Ltd. v. Times Newspapers Ltd. [1975] 1 Q.B. 613. 
977] Q 
s [1981] 5 W 2W. L R 668, 675. 
7% Ibid. at p.676. 
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(ii) Self-incrimination 

The implied undertaking is sometimes justified by way of a warped 
analogy with the rule against self-incrimination. It is unfair, it is said, 
to compel a man to condemn himself out of his own papers and if 
he fortuitously does so then it is equally unfair to use those papers 
to launch a criminal prosecution against him. This, it need scarcely 
be said, would permit the documents to be used in a subsequent 
civil action and yet the implied undertaking knows no’ such 
distinction. ae : 

‘Again, if any such principle existed it would prevent the use of 
answers to incriminating questions freely made at one trial from 
being used at another which is clearly not the case. Why the implied 
undertaking should be necessary to prevent self-incrimination is 
unclear when it has always been possible to claim the privilege 
directly when resisting discovery. (The courts have been quick 
enough to point this out when the argument is put in reverse. In 
Rank Film Ltd. v. Video Information” no member of the Court of 
Appeal or the House of Lords was prepared to accept a submission 
that the existence of the.implied undertaking entailed the abolition 
of the privilege against self-incrimination altogether at the discovery 
stage.) i 


(iii) Disclosing Iniquities 


_ An action for breach of confidence cannot be brought where the 
disclosure complained of reveals the commission of a crime, the 
perpetration of a fraud or other breach of public duty.” No such 
rider appears to attach to the implied undertaking. Can it really be 
contempt of court to place discovered material which shows the 
commission of a crime before the appropriate law enforcement 
agency? Jenkins J. in Altersyke v. Scott’? was not sure. (The party 
making discovery in that case feared that the documents would be 
handed to the authorities charged with enforcing the food rationing 
laws then in force with a view to having him prosecuted for breach 
of those laws. Jenkins J. felt unable to say whether such use would 
be collateral or improper.) Certainly the fact that the information 
may be used in a subsequent prosecution™ suggests that there is no 
ban on pre-trial disclosure to the authorities but, does this encompass 
disclosure to the Press? Whitford J. in the Halcon case was prepared 
to concede the existence of overriding public interest which could 
require the disclosure of discovered material though he was not 
prepared to enumerate them." The fact that a law enforcement role 
for the media has. been accepted in breach of confidence cases is 
unlikely to move a post-Harman court considering a motion for 

7 [1980] 3 W.L.R. 487, 504, 510, 516; [1981] 2 W.L.R. 668, 669, 676. 

78 Above, p.292. 
3 [1948] 1 All E.R. 469. 


% Above, p.298. l 
` 8 [1970] R.P.C. at p.110. 
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contempt given the Law Lords’ determination to drive a wedge 
between the substantive and procedural rules. 


(iv) Indirect Use 


A party need not copy or cite documents in order to use them. He 
may make known facts gleaned from discovered papers without 
acknowledging their source. Discovered material may put him on 
the trail of other facts. A party may even go to the trouble of 
independently verifying information contained in discovered docu- 
ments. Whatever the propriety of such uses it is clear that they are 
not readily susceptible to judicial control. 


(b) Overlapping Undertakings 


If the implied undertaking is as pervasive and effective as the 
majority in Harman would have us believe, why do the courts so 
frequently extract express undertakings from parties obtaining dis- 
covery? If,' as is usually the case, the express undertaking applies 
only to particularly sensitive documents does the implied undertaking 
lapse as to the remainder? If it does not, why is the express 
undertaking necessary? Jenkins J., in Altersyke v. Scott, while not 
prepared to combine the two forms of protection in the case before 
him, clearly thought that co-existence was possible. He also thought 
that express undertakings should always be “directed towards certain 
specific ends or concern a particular document,” lest the door be 
opened “to endless wrangles about whether it had been broken or 
not.”®* The observation is perceptive but it might just as tellingly 
have been made of the implied undertaking. 


(c) Duration and Waiver 


It is now accepted that a document entitled to public interest 
immunity may lose that immunity over time as the information it 
contains becomes out of date and harmless. On the other hand, a 
document protected by such immunity cannot be received in evidence 
just because the maker wishes it so.* The implied undertaking, by 
contrast, persists until expressly lifted by the court or released by 
the party giving discovery. Since the undertaking is given to the 
court, the point of allowing the other party a veto on disclosure is 
unclear. Nor is this simply a question of conceptual neatness. By 
allowing one party to waive at will, the courts are conferring a 
considerable tactical advantage on him. He may selectively disclose 
to the world (in the media, if it suits his purposes) those documents 
or parts of documents which present .him in the best light. His 
opponent can make no effective public riposte to this, at least not by 
&2 [1948] 1 All E.R. at p.471. 
o Burmah Oil v. Bank of England [1980] A.C. 1090; Sankey v. Whitlam [1979] 2 A.L.R. 


& R. v. Lewes Justices ex p. Home Secretary [1973] A.C. 388, 407; Science Research 
Council v. Nasse [1979] 3 W.L.R. 762, 777, 784 and 789. 
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reference to the remainder of the discovered material. He may find 
himself losing the media battle before that in the courtroom even 
gets under way. This surely is a most inequitable use of an equitable 
rule. 


(d) Interrogatories and Anton Piller Orders 


Discovery may be by interrogatories as well as the production of 
documents and in principle the implied undertaking should apply to 
the latter just as much as to the former. There are some difficulties 
(both practical and theoretical) in so applying it, however. Facts 
supplied in answer to interrogatories do not proclaim their source in 
the same way in which a published document does and breaches of 
the undertaking will be correspondingly more difficult to detect. 
Again, since interrogatories are confined to questions which might 
be asked of someone (not necessarily the person interrogated) at the 
trial,® this particular form of discovery makes no greater inroads 
into an opponent’s privacy than the trial itself and should not, 
therefore, be made subject to the implied undertaking, any more 
than a subpoena is. 

The strange hybrids known as Anton Piller orders have a dual 
function. They enable a party to obtain instant ex parte discovery 
and they allow him access to premises for the purposes of collecting 
real evidence or making physical observations. Clearly the implied 
undertaking attaches to the former but what of the latter?® In Sony 
Corporation v. Anand®’ the court saw no difficulty in imposing an 
express undertaking indiscriminately to all the fruits of an Anton 
Piller order, and one assumes that the implied undertaking would 
adhere equally indiscriminately. 


5. CONCLUSION 


It is regrettable that only statutory intervention can now rescue the 
law of contempt from the impasse into which the decision in Home 
Office v. Harman has led it. Attempts to regulate secrecy and 
disclosure by statute are often heavy-handed and unsubtle. It is now 
a question, however, of statutory redemption or nothing. (One 
hopes that it is the former rather than the latter which Mr. Justice 
Bingham’s committee will urge upon the Government.) Effective 
legislative rescue requires more than a simple reversal of Harman by 
removing the implied undertaking from documents whose contents 
have been revealed in the courtroom. (This would still leave the 
courts with a rule difficult to apply, especially where only part of a 
document is read out.**) The real problem lies deeper. It is the very 

8 Powell v. Wilson [1908] V.L.R. 574, 576; Dunbar v. Perc [1956] V.L.R. 583, 590. 

% Both aspects of the Anton Piller order may be traced to the Chancery courts (see East 


India Company v. Kyneston (1821) 3 Bli.(o.s.) 153; Anwyl v. Owens (1853) 27 L.J.Ch. 
a but this is no reason for applying the implied undertaking to inspection and seizure to 


a 1981] F.S.R. 399. 
8 See Halcon International v. Shell Transport [1979] R.P.C. at pp.104, 123. 
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existence of the implied undertaking which needs to be questioned. 
If it were to, vanish from English law, litigants would not suddenly 
find themselves unprotected against a predatory Press. Personal 
information ‘about individuals and information concerning trade 
secrets could be protected by express undertakings. (There would 
be no need to clothe public agencies with the attributes of individuals 
to achieve this purpose.) Nor would the express undertaking exhaust 
the courts’ protective powers. There already exists a discretion to 
refuse to order the production of particularly sensitive documents at 
the discovery stage” and this may be supplemented at the trial by 
the court taking certain matters in camera.” Inspection may be 
confined to ‘counsel or experts and the documents kept from the 
parties themselves.” The implied undertaking would scarcely be 
missed.” 


IAN EAGLES* 


89 Science Research Council v. Nasse (1980] A.C. 1028. 

® Badische Anilin v. Levingstein (1883) 24 Ch.D. 156; Mellor v. Thompson (1885) 31 
Ch.D. 55; Scott v. Scott [1913] A.C. 417. 

°! In Re K. (Infants) [1965] A.C. 201, 221; Church of Scientology v. D.H.S.S. [1979] 3 
All E.R. 97, 110; Warner, Lambert & Co. v. Glaxo Laboratories [1975] R.P.C. 354. See 
now Supreme Court Act 1981, ss.33, 34. i i l 

% Two cases decided after this article reached the proof stage should be mentioned here. 
In Lion Laboratories Ltd. v. Evans, (The Times, March 27, 1984) the Court of Appeal 
reaffirmed the media’s right, nay duty, to publish evidence of serious misdeeds or grave 
misconduct even though it might have been obtained through the most flagrant breach of 
confidence and irrespective of the motives of their informers. The effect of this was 
somewhat dampened by stern warnings that the case was not to be regarded as a mole’s 
charter (which of course it is, albeit one whose fine print myopic tarpine eyes will find it 
difficult to scan and misreading of which is apt to be perilous) coupled with exhortations to 
the media not to confuse the public interest with their private profit (echoing those of the 
Master of the Rolls in Framcome v. Mirror Group Newspapers, The Times, March 17, 
1984). The Court of Appeal was also at pains to stress that in most cases the iniquity 
_ Should be disclosed to the “police or some other responsible body” rather than aired in the 
press, an obligation of which the media were only relieved in the case before them by the 
apparent condoning of the misconduct sought to be exposed by the “responsible body” (in 
this case the Home Office). If the members of the Court of Appeal thought that their 
reluctant concessions to the media had any relevance to the implied undertaking they did 
not say so, a silence which can only serve to drive the substantive and procedural rules still 
further apart. Of more direct concern here is Sybron Corporation v. Barclays Bank, (The 
Times, March 9, 1984) in which Scott L.J. offhandedly extended the implied undertaking 
to material obtained by means of a subpoena duces tecum thereby cutting it off completely 
from those supposed equitable roots which the majority in Harman were at such pains to 
nourish. The case also seeks to extend judicial control over the indirect use of discovered 
material by applying the undertaking to “information stored in the mind,” an extension 
which promises to lead the courts down some interesting byways. Sybron makes it clear 
that use in future proceedings is within the ambit of the implied ban on disclosure and 
reiterates that the ban cannot be defeated by publicity (which in this case consisted of some 
of the documents in question having been set out in extenso in a judgment given in previous 
proceedings). ` 

* Associate Professor of Commercial Law, University of Auckland. 


REGULATION UNDER THE MEDICINES ACT 
1968: 
‘A‘CONTINUING PRESCRIPTION FOR HEALTH 


` INTRODUCTION 


A QUARTER of a century has passed since the first thalidomide 
children were born. In the wake of that disaster stricter governmental 
controls were imposed on the development and marketing of new 
medicines throughout Europe and in the United States. In England 
such regulation is now governed by the Medicines Act 1968. The 
regulatory structure is elaborate and marketing drugs is an expensive 
and time-consuming enterprise. Introducing a single new product 
can cost £40 to £50 million and take 10 years or more. Fewer than 
half as many new drugs are being marketed as in the early 1960s’ 
and the pharmaceutical industry has predictably criticised the con- 
trols as too stringent, prohibitively costly and detrimental to inno- 
vation. Patients are said to be unnecessarily deprived of effective 
new treatments and the costs of regulation to outweigh any benefits. 

A recent survey of major pharmaceutical companies in Britain’ 
stressed their growing concern about the effects of legal regulation 
and bureaucratic attitudes on the industry’s competitive position and 
economic performance. The authors concluded that: “In the circum- 
stances of mounting criticisms and genuine doubts about the value 
of the 1968 Medicines Act...now is the time for a serious 
reappraisal of the U.K.’s regulatory arrangements.”° Two broad 
policy options were suggested—a degree of deregulation within the 
framework of the Act, or its replacement by a system of voluntary 
self-regulation, backed up perhaps by some form of insurance 
arrangement for the victims of drug-induced injury. 

Regulatory requirements are undeniably among the factors which 
inhibit drug innovation, though to what extent and with what 
consequences is far from clear. It is evident, for example, that many 
“new” drugs are in fact “close copy” products which do not represent 
any genuine therapeutic advance. Also, the drug industry is often 
condemned as socially irresponsible and in need of increased control, 


! Whereas at the beginning of the 1960s some 50 new chemical entities were reaching the 
U.K. market each year, by 1980 the number was down to about 20. See F. Steward and G. 
Wibberley, “Drug Innovation—What is slowing it down?” (1980) 284 Nature 118-120. 

? K. Hartley and A. Maynard, The Costs and Benefits of Regulating New Product 
Development in the U.K. Pharmaceutical Industry (1982). This study was produced for the 
pharmaceutical industry’s Office of Health Economics and the authors’ findings were based 
on a postal questionnaire sent to 25 major U.K. and foreign-owned firms. The sample 
consisted of firms selected by the Association of the British Pharmaceutical Industry, 
together with a set of firms chosen by the authors on a random sample basis. 

Ibid. at p.35. 
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both in view of some companies’ activities in the Third World— 
where regulation may be either non-existent or unenforceable—and 
because of questionable production and marketing policies in gen- 
‘eral.* Most recently, discussion has centred on the anti-arthritis drug 
Opren and several other anti-inflammatory drugs, withdrawn from 
the market last year following allegations of death and serious injury 
associated with their use.” Grave doubts have been raised about the 
propriety of intensive promotion‘; the effectiveness of post-market- 
ing techniques for identifying adverse reactions’; and the adequacy 
of existing legal procedures as a means of providing redress.° 

It is proposed here to consider, with particular reference to the 
development and marketing of new prescription drugs, whether the 
criticisms of present statutory arrangements are justified. Our pri- 
mary focus }will be on safety and efficacy requirements in the 
approval of:new drugs under the licensing provisions of the 1968 
Act. But these elements of the licensing process cannot be satisfac- 
torily examined in isolation from certain other aspects of drug 
regulation, such as price controls, the prescribing habits of doctors 
and the compensation mechanism. ` 

Thus to the extent that innovation is a function of profitability, 
account must be taken of governmental policy on drug prices, and 
this has recently been the subject of detailed scrutiny.” There are 
several sources of tension in regard to price regulation in the 
pharmaceutical industry. The desire to keep prices down in a country 
where the National Health Service is in effect a monopoly purchaser 
of prescribed drugs is tempered by the perceived need to accom- 
modate the ‘powerful multi-national companies who dominate the 
market and help boost exports. These companies, in turn, are 
continually seeking to protect their intellectual property interests in 
the face of the European Economic Community’s commitment to 
the free movement of goods and the threat which generic substitution 
poses to brand-name products. 

4 See, e.g. M. Silverman, P. Lee and M. Lydecker, Prescriptions for Death (1982); M. 
Muller, The Health of Nations (1982); Thé Haslemere Group, Who Needs the Drug 
Companies? (1976). ` 

5 Opren was suspended by the Licensing Authority on August 3, 1982, after more than 
3, 500 reports of adverse reactions, including 61 fatal cases, predominantly among elderly 
users. A number of'negligence actions on behalf of English as well as American claimants 
are pending in the U.S.A., where there has already been one jury award of some £44 
million: Sunday Times, December 4, 1983. Three other anti-arthritis drugs were withdrawn 
from the market in 1983: The Guardian, December 14, 1983: Concern over Opren prompted 
introduction of the Medical Drugs (Manufacturers’ Liability) Bill, a private member’s Bill 
which sought to impose strict liability. It received its First Reading on December 14, 1982, 
but-was not enacted. 

6 T. Mangold,| “Relationships between doctors and salesmen are lurching out of control,” 
The Listener, January 20, 1983. See also Editorial, British Medical Journal, August 14, 
1982.. 

1 F, Lesser, “Drugs monitor: needs sharper teeth,” New Scientist, March 17, 1983. A 
D.H.S.S. working 'party was set up in 1983 with a view to improving provisions for 
monitoring approved drugs. See p.315. 

8 A. L. Diamond and D. R. Laurence, “Practical steps to improve, drug safety,” 


Correspondence; The Times, August 17, 1982. 
? See pp.318-320 below. 
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The introduction of a strict products liability régime, or some form 
of mandatory no-fault compensation scheme for the industry, would 
clearly have an impact on prices, especially if a “development risks” 
defence were not permitted.”° In the view of. market economists, a 
more stringent form of legal liability would also justify a less rigorous 
system of pre-market regulation." It will be argued however that 
substantial relaxation of controls is potentially hazardous, both 
because of our inability to predict the precise effects of drugs before 
they have been widely used and because of the imperfections in 
practice of medical prescribing.” 


| THE DEVELOPMENT OF REGULATION 


Prior to the 1968 Act the scope of restrictions on pharmaceutical 
companies was surprisingly limited. Above all, they were under no 
legal obligation to demonstrate the safety or efficacy of their products 
before marketing them.” Even:an inquiry’ held shortly after the 
thalidomide disaster did not recommend mandatory controls. It 
opted instead for a central regulatory agency to review toxicity data. 
on new drugs, the results of clinical trials and post-market adverse: 
reactions. From 1964 to 1971 these tasks were Orie by the 
Committee on Safety of Drugs (C.S.D.). 

Though .the system was voluntary, .in practice all ‘the major 
manufacturers complied with it, not least because the vast bulk of 
their domestic trade was with the National Health Service, and 
doctors could be informed that a drug had not received the Com- 
mittee’s approval. Thus the Association of the British Pharmaceutical 
Industry and the Proprietary Association of Great Britain agreed 
that their members would not undertake clinical trials or market new 
medicines contrary to the advice of the C.S.D. In the main then the 
voluntary scheme appears to have worked smoothly, aided by the 
sobering influence of thalidomide on the industry at the time and 
the flexibility of the system which facilitated informal dealing with 
the manufacturers. Applications for clinical trials and marketing 
could be dealt with relatively quickly and manufacturers were by 
and large amenable to the modifications requested. , 

However, the voluntary system was widely envisaged as a tem- 
porary expedient, to be replaced when more comprehensive pro- 
vision for the control of medicines could be made. Also experience 
showed that while most established pharmaceutical companies co- 
operated with the C.S.D., a number of smaller and less reputable 
ones did not. Legal regulation as a means of lessening the consumer’s" 

10 See p.322 and note 3 below. 

11 One of the options considered by Hartley and Maynard, above, note 2, pp.34-35. 

12 See pp.313-317 below. 

B The manufacture and import of biological sihctaneds such as vaccines were regulated 
by the Therapeutic Substances Act 1925. 


14 Safety of Drugs, Final Report of Joint Sub- Committee of the Medical Advisory 
Committee, Ministry of Health, 1963. 
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vulnerability! in the. face of dubious ‘marketing techniques was a 
conspicuous feature of legislation in the late 1960s." In respect of 
pharmaceutical products the goals of consumer protection were 
embodied in'the Medicines Act 1968,’° which introduced restrictions 
on advertising and promotion, as well as’ provisions to improve 
quality control and establish a system for the licensing and inspection 
of manufacturing premises. 

Since 1971 companies have been obliged to submit new drug 
applications to the: Committee on Safety of Medicines (C.S.M. )s" 
now the key: body involved in licensing medicines for human use.® 
In broad outline, the standard procedure under the Act has been as 
follows. First, and without the need for prior authorisation, the 
company carries out toxicity tests and various other evaluations on 
animals, usually -on at least two species, as well as controlled 
pharmacological studies on healthy.human. volunteers. It then sub- 
mits a report to the C.S.M..which, if satisfied that the data presented 
meet its criteria of safety,-quality and efficacy,’? recommends that a 
clinical trial certificate (C.T.C.) be issued. The manufacturer may 
then arrange for a. limited numberof controlled clinical trials in 
patients, in accordance with- guidelines formulated by the C.S.M., 
which analyses the results. Further ‘clinical trials with larger popu- 
lations of: patients are then held and a submission containing all the 
data. is- sent to.the C.S.M. Before a product licence. to: market is 
granted, the’ C.S.M. must be satisfied as to safety, quality and 
efficacy under the conditions of proposed clinical use.” It should be 
emphasised that the data on the basis of which the C.S.M. makes its 
assessments is provided by the manufacturers. 

Much of the criticism that inflexible procedures were causing 
undue cost and delay had centred on the increasingly elaborate 
nature of the studies required before there could be any clinical 
trials on humans, as well as-on the time taken to process them and 
to approve applications for a C.T.C.”4 Many initial studies on animals 

15 'e,g. the Misrepresentation Act 1967 and the Trade Descriptions Act 1968. 

16 See the White Paper, Forthcoming Legislation on the Safety; Quality and Description 
of Drugs and Medicines, Cmnd. 3395 (1967). `. 

17 See Medicines Act, Ss. 4(3). In essence the C.S.M. is the former C. S. D. under a new 
name 

!8 The 1968 Act created, a Medicines Comm aion to advise Health Ministers, and the 
C.S.M. is an expert committee established on its advice. Technically executive power rests 
with the Health Ministers, as the Licensing Authority, acting on the advice of the Medicines 
Division of the 'D.H.S. S. But the, recommendations of the C.S.M. have always been 
followed, except for the ban on the injectable contracèptive Depoprovera i in 1982, which, 
at the time of writing, is still the subject of an appeal. 

' 39, Medicines Act 1968, s.19(1). The C.S.D. was not specifically required to consider 
efficacy, a further reason for the relative speed with which it could handle submissions. 

%2 If an application i is rejected further representations may be made, in the first instance 
to the C.S.M. and then to the Medicines Commission: Medicines Act 1968, s.21. 

21 The Hartley'and Maynard survey suggested that as a result of the 1968 Act there was 
typically an additional delay of about a year up to the C.T.C. stage and that the Authority 
typically takes some 74 months to handle an application for a C.T.C., and 10-12 months 


for'a Product Licence. The C.S.D. seldom took more than 4 montis to grant approval for 
either clinical trial or marketing. 
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may ‘prove of little or no value, given.both the limited ability to 
extrapolate from them to man and the variations in the effects of 
drugs on different animals and -species.” Consequently companies 
have. increasingly carried out’ their initial: trials abroad, * to the 
detriment of drug research in Britain. 

When assessing the industry’s claim that excessive eaiition and 
arbitrary -bureaucratic demands:by the -Authority have served to 
undermine innovation, it should be borne in mind that. for. every 
single compound marketed as many as 10,000 may have to be 
discarded. Though the bulk of these are admittedly discarded very 
early on, for want of pharmacological activity; under a more flexible. 
system more compounds ultimately found to be unsuccessful could 
be rejected earlier, thereby facilitating new.developments. Since the 
patent life of.a new drug expires after 20 years,” the incentive to 
invest in risky, innovative drugs is significantly reduced if half of 
that period is liable to elapse before marketing begins, especially as 
the chemical substances themselves are cheap to produce and often 
relatively easy to synthesise.. Thus the industry, or. more accurately 
the research-intensive firms within it, would. like: pharmageungal 
patents to run from the date of marketing.” 

To meet the criticisms, two important modifications to the regu- 
lations have recently been made. First, a C.T.C. exemption scheme 
was introduced in 1981 for the pharmaceutical industry,”° which, 
subject to various safeguards, permits clinical trials to take place at 
an earlier stage in suitable cases. Secondly, data requirements, have 
been reconsidered?” and greater flexibility..sought by specifically 
linking preclinical requirements to the extent of the clinical testing 
proposed. Thus various kinds of studies previously insisted upon can 
now sometimes be.dispensed with, or reduced in scope. The quantity 
of animal toxicological data, for example, is now related to. the 
duration of the proposed trial, and the requirement of testing in two 
species has in some cases been relaxed. , Teratology studies—a. 
standard preclinical requirement after thalidomide—are. no. longer. 
expected at the initial stage-if women of childbearing potential are 
excluded from the tests, and long- term carcinogenicity testing only 
if there are serious grounds to suspect risks... . 

” Penicillin kills guinea pigs., Of the numerous species of rabbits eventually tested for 
the effects of thalidomide on the foetus, only the New Zealand white rabbit, was shown to 
be susceptible in the same way as the human foetus. 

3 In 60 per cent. of cases according to one estimate. See B..W. Cromie, “Testing New 
Medicines in the U.K.” (1980). Report of the Medico-Pharmaceutical. Forum Meeting, 
December 1979, 73 J.Roy.Soc.Med. 379-380. 

2 Patents Act 1977, s.25(1). : 
25 As recommended by the Pharmaceutical Working Party of the Chemicals Economi 
Development Committee, Research and Development Costs, Patents and Regulatory Con- 
trols: A Consultative Document. NEDO. (1981), And see .G. Teeling-Smith, “Economic 
Aspects of the Development of New Medicines,” Green College Lectures (1982). But me 

major, companies can often effectively prolong patent life. See p.317 below. . 
Medicines (Exemption from Licences) (Clinical Trials) Order 1981. S.I. No. 164. . 

27 By. a C.S.M. working party, under the chairmanship of Prof. D..G. Grahame-Smith. 


See “Data Requirements for -Clinical Trial l- Certiticates (MEX ee ” D.H.S.S. Medicines 
Division (1981). 
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Such changes.amount to an acknowledgement that more flexibility 
was needed and were indeed advocated by some members of the 
official expert committees as well as the manufacturers. Though it is 
too soon to! pass any definitive judgment on their effects, initial 
indications are that they go a considerable way towards meeting the 
industry’s charge of over-regulation.** At the heart of the controversy 
however lies something more fundamental than the form of particular 
provisions, namely disagreement about how best to implement 
them—about the social value of regulation as such. The key issue, 
which will surely have an important effect on the operation in 
practice even of the recent modifications, concerns regulatory and 
anti-regulatory attitudes. i l 

To answer questions such as whether there is room for further 
relaxation of controls, or even for a return to voluntary self-regula- 
tion, it naturally: makes sense to explore the economic costs and 
benefits of regulation. But the apparent neutrality and concrete 
quality of cost-benefit analysis-tend to conceal the extent to which 
itis a value-laden exercise and, at least in an area so full of unknown 
quantities and incommensurables, an inescapably imprecise one. 

First, there are the transparent difficulties of quantifying costs and 
benefits at all in respect of human life and suffering.” But even aside 
from these, it seems plain that one cannot measure with any precision 
how: far regulation has inhibited the development and introduction 
of valuable new drugs, let alone whether any fall in innovation has 
on balance been detrimental to health. Nor can one know how many 
major therapeutic disasters have been averted by a particular level 
of regulation. Similarly, on the reasonable hypothesis that relaxing 
controls encourages an increase in the production of marginally less 
safe and effective, as well as useless, drugs, one would not be able 
to assess with any'‘accuracy the harmful effects—in terms of the 
failure of patients to’obtain more beneficial treatment, and wasted 
expenditure by the industry—still less balance such costs against the 
supposed benefits in terms of innovation. ` ` Si 

Several key concepts, such as “safety,” “efficacy” and “innovation” 
itself are so open-ended that bold assertions about appropriate levels 
of regulation, have to. be treated with caution. Thus there can be no 
absolute level of drug safety, since the risk of using a drug has to be 
calculated ‘in| the light of such considerations as the seriousness of 
the illness, the condition of the patient and the proposed length of 
treatment; while we cannot, by definition, be precise about the 
chronic toxicity of substances which have been on the market for 
only a short period: Most, if not all, drugs cannot be effective unless 

23 In its first year of operation ‘there was a threefold increase in the number of studies 
being conducted,!and almost twice as‘many new chemical entities were being evaluated by 
comparison with: the average for the previous three years. There was no evidence of 
increased hazard to patients participating in the clinical trials: C. J. Speirs and'J. P. Griffin, 
“A survey of the first year of operation of the new procedure affecting the conduct of 


clinical trials in the United Kingdom” (1983) 15 Br.J.Clin.Pharmac. 649. 
2 See P. S. Atiyah, Accidents, Compensation and the Law (3rd ed., 1980), pp.213-214. 
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they are also powerful enough to be potentially harmful. Nor, at a 
broader level of inquiry, can the issue of what constitutes “safety” 
for drugs be satisfactorily determined without reference to possible 
alternative modes of treatment and prevention, or, for that matter, 
to what are deemed socially acceptable levels of risk in general. 
Similarly it seems artificial to assess a drug’s “efficacy” without 
considering the relative effectiveness of the various determinants of 
a “healthy life.” 

If we confine ourselves to a narrowly-based assessment of particu- 
lar drugs, efficacy may still be very difficult to gauge, especially for 
those taken by large numbers of patients, many of whom may also 
be taking other drugs at the same time. It is noteworthy that under 
the 1968 Act” it is not a requirement of “efficacy” that a drug 
represents a therapeutic advance on others already available. This in 
turn highlights the ambiguity of the concept of “innovation” and the 
thin line which can divide it from mere variation.*! An additional 
complication is the tendency of evaluation procedures to develop 
information on “mean” drug performance, as opposed to the 
responses of particular individuals. Hence a case can be made out 
for approving drugs which are in general less safe or efficacious than 
those already on the market, where clear evidence exists that a 
sub-population of patients, identifiable in the labelling, would 
benefit. 

Given that there are so many imponderables, studies by econo- 
mists? and pharmacologists*? which purport to show that the costs 
of extensive regulation outweigh the benefits are necessarily highly 
speculative. They are, it is submitted, further flawed by the inability 
to take adequate account of certain crucial operational features of 
the licensing, marketing and prescribing processes. There are 
obviously limits on how far cost and delay can be reduced simply by 
passing new regulations which are operated within existing bureau- 
cratic structures. It is to these dimensions of the problem that we 
now turn. 7 


SOME ATTENDANT HAZARDS OF REGULATION 


It seems only reasonable to expect that before a medicinal product 
is marketed it has, as far as possible, been properly tested to ensure 


30 5,19(2). 

* “Instead of limiting the number of drugs that are qualitatively and quantitatively quite 
similar to those already available, many drug companies are copying or slightly modifying 
successful therapeutic principles, with the result that an abundance of analogous drugs is 
offered, not rarely with exaggerated claims for efficacy.” See F. Gross, “Constraints of 
Drug Regulation on the Development of New Drugs” (1979) 43 Arch.Toxicol. 9-17, quoted 
in J. P. Griffin and G. E. Diggle, “A Survey of Products Licensed in the United Kingdom 
from 1971-1981” (1981) 12 Br.J.Clin.Pharmac. 453, 458. 

2 e.g. Hartley and Maynard, above, note 2, and see S. Peltzman, “The Benefits and 
Costs of New Drug Regulation” in R. L. Landau (ed.), Regulating New Drugs (1973). 

3 e.g. W. M. Wardell and L. Lasagna, Regulation and Drug Development (1975). 

* See D. Seidman, “The Politics of Policy Analysis: Protection or Overprotection in 
Drug Regulation” (July/August 1977) Regulation 22-37, and J. E. S. Parker, “Regulating 
Pharmaceutical Innovation: An Economist’s View” (1977) Food Drug Cosmetic’ Law 
Journal 160. 
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quality control, beneficial properties and the absence of unaccept- 
able, but discoverable, risks. On the face of it the best way to attain 
these objectives is by strict governmental regulation. However, as 
we have seen, there has been substantial criticism of this approach 
both from within the industry and by free market economists. 

In essence the free market argument runs as follows.” As long as 
consumers are provided with adequate information about products 
and can obtain compensation when they have been wrongfully 
injured, mandatory controls are not needed to deter manufacturers 
from producing unsafe drugs. Market forces provide ample 
incentives—in the form of competition, concern for reputation and 
the fear of costly litigation on top of huge initial expenditure. Any 
benefits to be derived from controls are outweighed by the negative 
features of a'governmentally-imposed regulatory structure. 

In. the first place there is the danger of excessive bureaucracy. 
Regulators, intent on maximising budgets and extending their juris- 
diction, begin to perceive regulation as an end in itself and to 
measure “success” by the sheer extent to’ which the activity in 
question ‘is regulated. The form of control is given primacy over 
substantive achievements in ensuring the welfare of consumers. Thus 
the licensing model adopted under the Medicines Act 1968, with the 
Authority in a sense issuing directives to the industry, represents the 
ideal enforcement mechanism for the regulator.” State bureaucra- 
cies, with their ready access to legislators and capacity for rule- 
making, are ideally placed to translate their needs for expansion into 
reality, all the more so when there is political capital to be made out 
of their role. Governments need to be seen to be effective in 
safeguarding the nation’s health—even if it often seems to take a 
disaster on the scale of thalidomide to prompt extensive intervention. 

Once the bureaucratic agency has been established, human nature 
dictates a substantial element of self-interest in how it operates. 
Hence the regulator tends to be unduly risk averse. In the context 
of pharmaceuticals, he has little or nothing to lose by refusing, or at 
least delaying, the grant of a licence; everything to lose if he 
approves a thalidomide.” Thus where guidelines are bound to be 
arbitrary to,some extent—how many species of animals should 
be tested, over what period of time, for what risks**—the regulator 
is prone to'err on the side of caution, to indulge in a kind of 

35 See, e.g. M. Friedman and R. Friedman, Free to Choose (1980). For a contrary view 
see R. Cranston, Consumers and the Law (2nd ed., 1984). 

% Cf. in the American context, J. L. Mashaw, “Regulation, Logic, and Ideology” 
(November/December 1979) Regulation 44. By contrast, the Licensing Authority claims 
that the power to issue Regulations or Orders and to include conditions in licences permits 
it“... to develop a flexible and sensitive approach, in a spirit of partnership with all the 


other parties concerned, and not to allow the ossification and over-formalisation of 
ot in a changing environment.”. The Control of Medicines in the U.K., MAL 99 
(1977). 


37 See Friedman and Friedman, note 35, at p.248. 
38 See D. G. Grahame-Smith, “Problems Facing a Regulatory Agency” in J. F. Cavalla 
(ed.), Risk-benefit Analysis in Drug Research (1981), pp.54—-56. 
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“defensive licensing.”*’ It has been suggested” that this understand- 
able caution is reinforced by our sense that society is somehow more 
harmed when. an .official body—the “government” in another 
guise—makes a mistake which costs lives than when it is wholly 
attributable to a private concern. Though perhaps a corollary is that 
we expect our public bodies to err on the side of caution and to 
adhere to more rigorous standards than we observe in our private 
lives—an additional obstacle to the objective determination of appro- 
priate levels of risk-taking. 
The delays which ensue from this “regulatory mentality” naturally 
entail costs, which, the critics argue, tend to be understated by those 
whose requirements are.responsible for them in the first place.*! In 
the U.K. pharmaceutical industry, the.combined staff of the Licen- 
sing Authority and company employees engaged in preparing sub- 
missions and negotiating with the Authority now exceeds 1,000 
full-time equivalents.” The documentation involved alone is quite 
daunting and has substantially increased since mandatory licensing 
began.* But there are also indirect costs of regulation which are 
said to have helped undermine innovation and demoralise the 
domestic industry, namely the increasing use of foreign locations for 
testing purposes and reluctance to risk expenditure on potentially 
valuable, innovative drugs which might fail to meet evaluation 
requirements, “Close copy” products abound, and it is claimed that 
useful drugs that could reduce’ morbidity and mortality have either 
been prevented from reaching the market, or so long delayed that 
lives have been unnecessarily lost and many patients forced to 
endure needless suffering. When confronted with the criticism that 
their resources are excessively concentrated on marginal, but lucra- 
tive, variants of established drugs for a limited range of illnesses, the 
pharmaceutical companies routinely cite the costs of regulation as a 
justification. Lack of innovation is portrayed as an unfortunate by- 
product of stringent controls, not simply as reflecting conscious 
commercial choice. = = w a l 

Such unlooked-for consequences would be more tolerable if regu- 
lation did significantly improve safety. Its opponents claim however 
that it merely fosters exaggerated expectations.and creates an illusion 
of safety in the minds of the public. Useful drugs often have adverse 
side effects and can never be fully tested before they are marketed, 
since serious, rare side effects may not come to light until a drug has 
been used by a far greater proportion of the population than is 

* The Hartley and Maynard study concludes that the Medicines Act 1968 “. ... has led 
to delays in the marketing of new drugs, possibly an extra two years or more” (p.34). 

“ G., Calabresi, “Comments on Preclinical Problems of New Drug Development” in 
R. L. Landau (ed.), Regulating New Drugs (1973), pp.58-59. 

“ The public sector operating costs of drug approval procedures are partly financed by 
income from fees paid by holders of certificates and licences issued under the 1968 Act. 
These fees cover some.65 per cent. of civil service costs, as well as a proportion of the costs 
of the committees, inspectorate and data processing. 5 g Sa 

2 Hartley and Maynard, p.34. : 


4.The combined applications for a C.T.C. and a Product Licence typically exceed 4,000 
pages: ibid. = Pa ; be 
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feasible at the pre-marketing stage. It is easier to persuade people 
that elaborate safety precautions provide substantial benefits—“real” 
lives saved and “real” harm prevented—than to convince them of 
the more abstract costs of “statistical” lives lost and suffering 
consequent on refusing or delaying the grant of a licence. This 
remains the case even though the direct costs of regulation are 
concrete and identifiable in money terms, while its beneficial effects 
in preventing future disease may. be long delayed and only dimly 
perceived. ` 

In short, the argument against existing drug approval arrangements 
is that a combination of excessive cost and delay both outweighs any 
presumed increase in patient welfare and undermines the innovation, 
productivity, and hence competitiveness on the world market, of a 
research-intensive industry which is a major contributor to the U.K. 
economy.“ On this view, the requirements of the 1968 Medicines 
Act, and the spirit in which it has been operated, are ultimately 
contrary to the interests of both patients and the community at 
large. 


THE BENEFITS OF REGULATION 


It ought not to be assumed that the pharmaceutical industry is 
implacably opposed to the existence of mandatory controls. Far from 
it: one of the more interesting findings of the Hartley and Maynard 
survey was that, despite considerable dissatisfaction with the work- 
ings of the 1968 Act, none of the respondents, all major manufac- 
turers, were in favour of its abolition. The primary explanation put 
forward by the authors is the continuing need to comply with foreign 
regulatory requirements for overseas sales. A further important 
consideration is the effect of statutory regulation in providing sub- 
stantial protection against competition from smaller firms, while at 
the same time enabling established ones’ to reap the benefits of 
compliance with an independent external standard. All the larger 
firms now operate as multi-nationals and relatively few concerns are 
in a position to be truly innovative. Of the 83 major manufacturers 
in the United Kingdom industry, 37 are American-owned, 31 
European-owned, and only 15 British. How far the community’s 
interests are in fact served by an oligopoly which dictates the pattern 
of pharmaceutical innovation and can exert a measure of influence 
on government policy is open to question. At the very least it raises 
doubts as to the applicability of the free market model,* just as 
mounting evidence of questionable commercial practices especially, 

4 In 1980 the British pharmaceutical industry spent £280 million, approximately 14 per 
cent. of its turnover, on research and development, a higher proportion than any other 
industry. In the same year Britain exported £756 million worth of pharmaceuticals, showing 
a trade surplus of £523 million: The Times, November 17, 1981. In 1981 the net balance 
was £575 million: H.C. 10th Rep. from the Committee of Public Accounts. Session 1982-83 
(1983), p.IX. See further note 92 below. 

45 See e.g. the conclusions of the D.H.S.S. in its evidence to the Monopolies Commis- 


sion’s investigation into the profits made by Roche Products Ltd. on Librium and Valium: 
Chlordiazepoxide and Diazepam, H.C. 197, para. 181 (1973). 
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but by no means exclusively, in the Third World,.points:to the 
dangers of under-regulation in this uniquely-structured industry. 

Several of these dangers were revealed in a most telling fashion in 
the development and marketing in Germany of thalidomide“ in the 
mid-1950s. Hastily-conducted ‘research and unsystematic clinical 
trials, mainly carried out by doctors who had continuing commercial 
dealings with the company, were followed by sweeping assertions of 
non-toxicity, which were repeated in the promotional literature of 
distributors in other countries, such as Distillers in the United 
Kingdom. Even accepting that the methods of Chemie Griinenthal, 
the German manufacturers, were not representative of the industry 
as a whole, many countries.drew the moral that health is too serious 
a matter to be left entirely to pharmaceutical companies. And this 
conclusion can be seen as a major justification for a regulatory 
approach. For thalidomide was an extreme illustration of risks 
inherent in unregulated drug production—a company inexperienced 
in drug manufacture, conceiving it to be a commercial imperative 
both to market with a minimum of delay and to. resist withdrawal 
until: overwhelming evidence of injury has emerged, in order to 
recoup a large initial outlay and reap early profits. 

The strength of the case for mandatory controls does not however 
rest solely on the need to discourage a few irresponsible firms nor 
even on the value of having an independent body to scrutinise 
procedures and identify defects in manufacturing processes and in 
research and development generally, important though all these 
functions undoubtedly are. The case derives much of its force from 
the peculiarity of drugs as products ‘and the unusual nature of the 
prescription drugs market. 

The free enterprise model is most convincing when applied to 
commodities whose defects are readily apparent to consumers with 
access to relevant information, strongly conscious of the costs of a 
“bad buy” and able to obtain compensation when things go wrong. 
In the case of prescription drugs, market behaviour is not so readily 
influenced. The effective “consumer” is a doctor who, in practice, is 
often in no position to obtain all the relevant information about 
products whose defects may not’ be éasily detectable. He is also to 
a large extent insulated from considerations of cost.*” Furthermore, 
compensation is notoriously difficult to obtain in cases of alleged 
drug-induced injury.” | | | 

The position of the doctor as dispenser of information merits close 
attention, since the case for relaxing pre-market controls is intimately 
bound up with the amount of trust we can confidently reposé in him. 
In crude terms, whom should we trust more, the doctor or the 

% See Sunday Times, Suffer the Children: The Story of Thalidomide (1979). H. Teff and 
C. R. Munro, Thalidomide: The Legal Aftermath (1976). 

“ The Pricing Bureau.of the D.H.S.S. regularly analyses the prescribing costs of doctors 
and they may be informally approached by Regional Medical Officers if the costs are 
deemed excessive. Ultimately they could have remuneration withheld on the advice of a 


Local Medical Committee, but this sanction is very rarely imposed. 
4 See further pp.321-322 below. 
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regulator? The evidence on prescribing habits does not augur well 
for moves towards a freer market. Many doctors are inadequately 
informed about prescribing. Medical education has traditionally 
included very little clinical pharmacology, and the problem has been 
accentuated by the proliferation of new—and not so new—drugs in 
the last 20 years or so.” Busy practitioners have too often succumbed 
to patients’ demands for antibiotics to treat relatively trivial viral 
infections, to the convenience of tranquillisers as all-purpose rem- 
edies and to the practice of signing repeat prescription forms filled 
in by a receptionist without seeing the patient.” ed 
At least two thirds of all surgery visits end in the writing of a 
prescription” and, while this may often be justifiable on medical or 
psychological grounds, it is not unconnected with the intensive 
promotion and sometimes aggressive sales techniques of drug com- 
panies. The Association of the British Pharmaceutical Industry 
estimated that the cost of promotion for 1982 totalled approximately 
£120 million, or £4,800 for every doctor in Britain.” Some studies 
have suggested that doctors’ prescribing habits can be strongly 
influenced by sales representatives,” who frequently constitute their 
primary source of:information about the existence of new drugs.” 
Even though the free hospitality, gifts and samples are usually of 
trivial financial value,” they help to create a relationship that is not 
necessarily conducive to the best interests of patients. There is no 
systematic official scrutiny of drug advertising, much of which 
appears in journals sponsored by the industry. Doctors, even armed 


49 In 1965, expert assessment of 2,241 of the 3,000 or so products then available for 
N.H.S. prescription judged 35 per cent. to be ineffective, obsolete or irrational combina- 
tions; Report of the Committee of Enquiry into the Relationship of. the Pharmaceutical 
Industry with the National Health Service, 1965-67 (the Sainsbury Report) Cmnd. 3410, 
p.209. There are;now some 6,500 preparations available for N.H.S. prescription: Report of 
the Informal Working Group on Effective Prescribing (the Greenfield Report) (1983), p.9. 
Though the average prescriber is said to use a range of only 200~300 drugs, the Working 
Party was opposed to the introduction of a national Limited List; in part because it might 
be perceived as interference with clinical freedom: ibid. And see pp.318-319 below. 

See e.g. K. Dunnell and A. Cartwright, Medicine Takers, Prescribers and Hoarders 
(1972); “Doctors urged to cut the use of tranquillisers,” The Times, March 28, 1980; A. 
Melville, “Job satisfaction in general practice: implications for prescribing” (1980) Social 
Science and Medicine, 14A, 495—499; “Public Concern over Doctors’ Prescribing,” Phar- 
maceutical Journal, January 16, 1982. 

51 See R. Mapes, “Physicians’ Drug Innovation and Relinquishment” (1977) 11 Social 
Science and. Medicine, 619. And see generally, R. Mapes (ed.), Prescribing Practice and 
Drug Usage (1980). 

52 The Times, February 22, 1983. The Government estimate for 1983 was £180 million: 
Financial Times, December 9, 1983. Under the Pharmaceutical Price Regulation Scheme 
(see pp.318-319 below) companies’ allowable promotional expenditure is currently 10 per 
cent of turnover, to be reduced to 9 per cent. in 1985—86. See note 85. It has been estimated 
that doctors can expect to receive 180 pages of reading matter every working day. 

5 See Medical Sociology Research Centre, University College of Swansea, “Prescribing 
in General Practice” (1976) 26 J.Roy.Coll.Gen.Practit. (suppl. 1) 69-76, and “Doctors to 
Blame for Poor Standard of Industry Advertising” (1982) Pharmaceutical Journal 517. Cf. 
the Sainsbury Report, above note 49, p.132, and J. Avon, M. Chen and R. Hartley, 
“Scientific versus commercial sources of influence on the prescribing behaviour of physi- 
cians” (1982) 73 Am.J.Med. 4-8. : : i 

4 J.Roy.Coll.Gén.Practit., note 53 above, 58-64. 

55 Though not invariably. See note 6 above. 
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with Data Sheets and other officially distributed material, cannot 
always make informed choices between competing drugs. 

‘Admittedly, relaxation of pre-marketing controls could be accom- 
panied. by measures aimed at reducing patient dependence on 
habitual prescribing practices, notably through more effective mon- 
itoring and surveillance of. drugs once they have been marketed. 
Such controls as currently exist however have not proved strikingly 
successful. The C.S.M.’s remit includes “promoting the collection 
and investigation of information relating to adverse reactions.” For 
the most part reliance is placed on spontaneous reporting by doctors, 
hospitals and manufacturers. Manufacturers are scarcely highly 
motivated to recognise such reactions.” For the past 20 years doctors 
have been issued with a stock of yellow cards on which they are 
invited to make reports to the C.S.M. But, for a variety of reasons, 
such as inertia, complacency, guilt feelings, fear of litigation and, 
not least, the understandable failure to make the connection in 
clinical practice, it is thought that, at most, some 10 per cent. of 
adverse effects are reported. 

Even when the response rate is high, the information provided 
may not point to withdrawal from the market as the only justifiable 
course of action. This problem is compounded by the C.S.M.’s 
concern that premature suspension of a product will jeopardise its 
relations with the industry and that any prompt action might be 
construed by doctors as infringing clinical freedom. Whatever the 
difficulties, the secrecy which surrounds the Committee’s decision- 
making and its relative lack of accountability are hardly conducive 
to optimum vigilance. Criticism of the delay before Opren was 
suspended prompted the C.S.M. to establish a working-party on 
adverse reactions. Its first Report® considered possible improve- 
ments to the “yellow card” system, but the recommendations went 
little beyond a call for greater publicity and further clarification of 
the circumstances in which reporting was expected. Only a few 
months ago a pressure group named Drug Watch was formed to 
keep a close check on how the C.S.M. exercises its monitoring 
function and to press for tighter licensing procedures. 

The C.S.M. working-party has also been exploring additional 
methods of collecting information. Recent advances in computerised 
data collection” have focused attention on several possible tech- 

* Medicines Act 1968, s.4(3)(b). 

*’ They have a statutory obligation to record any adverse reactions of which they are 
informed: Medicines (Standard Provisions for Licences and Certificates) Regulations 1971, 
S.I. 972 as amended. 

*8 In marked contrast, for example, to the U.S. Food and Drug Administration. See 
P. B. Hutt, “Investigations and reports respecting FDA regulation of new drugs” (1983) 33 
Clin.Pharmacol.Therap. 537, 674. : 

° Committee on Safety of Medicines, Report of the Working Party on Adverse Reactions, 
Part I (1983). E © Sunday Times, September 18, 1983. 

*' British Telecom’s computer network Prestel has linked: over 600 G.P.’s practices, 
enabling doctors to report immediately any adverse reactions to the drugs prescribed for 
some 5 million patients. There are also plans to instal microprocessors in surgeries to 


provide comprehensive records of prescribing and adverse reactions: The Health Services, 
September 9, 1983. 
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niques, though they all, in varying degrees, entail considerable 
expenditure for only a limited return in information.” For the time 
being at least, they seem unlikely to displace established forms of 
reporting, such as the yellow card system and anecdotal reports in 
the scientific literature. 

Doctors’ actual prescribing habits, then, are crucial to any debate 
over the relaxation of pre-marketing controls and the costs and 
benefits of regulation, all the more so because attempts to impose 
restrictions on prescribing are vigorously rejected by the profession 
as constituting undue interference with clinical freedom. Some 
opponents of regulatory agencies’ policies tend to gloss over this 
problem. For example, Wardell, in criticising the United States Food 
and Drug Administration for delay in licensing beta-blocking agents, 
has asserted that practolol (Eraldin) “. . . used optimally . . . would 
save at least 10,000 lives a year.”® Assuming this to be the case, the 
instructive word is “optimally.” Many doctors do not prescribe 
drugs optimally. For that matter, practolol seems a somewhat 
unfortunate choice of drug to illustrate the argument. Although it 
was undoubtedly beneficial in this country for several years in the 
treatment of heart complaints, it was withdrawn from general use in 
1975 and a voluntary compensation scheme was established by the 
manufacturers, because a number of patients—possibly several 
thousand—suffered permanent serious eye and skin disorders after 
using it. Even the phrase “save 10,000 lives” reveals the dangers of 
taking too mechanical.a view of costs and benefits. Presumably in 
this context “save” means “prolong for a few months or years” the 
lives of patients who in many cases would already be seriously ill. 

It was suggested earlier that to relax controls could encourage the 
proliferation of “safe” but ineffective, and thus ultimately detrimen- 

® One approach is monitored release, a sampling device whereby close monitoring for 
suspected adverse reactions is made a condition of the licence, or occasionally voluntarily 
agreed to by the company. More elaborate and costly post-marketing surveillance, looking 
for unexpected adverse reactions, is another possibility, as is “prescription-event monitor- 
ing,” Comparing the incidence of adverse events in a group of patients treated with a new 
drug with that in a control group using an established drug. Such a scheme has recently 
been started by the Drug Surveillance Research Unit at the University of Southampton, 
but is suitable only for a relatively small range of drugs: see G. Teeling-Smith, A Question 
of Balance: The Benefits and Risks of Pharmaceutical Innovation (1980); New Scientist, 
April 1, 1982, p.8. 

It is of interest that Opren (see p.304 and note 5 above) was one of the first drugs 
studied in the Southampton surveillance programme. Side effects were monitored in 6,000 
patients and the Unit found no cause for concern. Several rheumatologists maintain that 
the drug is beneficial and that many adverse reactions were the result of overdosage in 
elderly patients: The Health Services, August 20, 1982, p.15. 

8 W. Wardell, “Rx: More Regulation or Better Therapies” (1979) Regulation, No. 3, 
p.28. . 

See P. Temin, Taking Your Medicine: Drug Regulation in the United States (1980), 
p.207. ; 

6 Practolol also illustrates the limitations of the existing system for monitoring adverse 
reactions. Only after a letter in the British Medical Journal (BMJ, 1975 (1) 595-598) 
pointed to its hazards were some 200 cards, which could have been sent earlier, received 
by the C.S.M. The “yellow card” system tends merely to confirm warnings which originate 


elsewhere. See D. Widgery, Health in Danger: The Crisis in the National Health Service, 
p.87. 
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tal, drugs.©: This argument naturally gains added force when the 
imperfections of day-to-day prescribing are taken into account. 
There is in fact a case for strengthening the efficacy requirement 
under the-1968 Act by making the grant of a licence dependent on 
some evidence of therapeutic advance.’ For the pattern of pharma- 
ceutical innovation, of course, remains unregulated, and unduly 
constrained by the perceived commercial imperative of satisfying 
ready markets. Even if the length of the pre-marketing process 
does substantially reduce the life of a patent, it can be effectively 
prolonged by skilful promotion of a “new, improved” variant at a 
low cost of production. Sales may be further boosted by the creation 
of subsidiary companies to market essentially identical products 
under different proprietary names. In addition, patent life is in 
practice prolonged by the tendency of many general practitioners to 
continue to prescribe familiar brand-name drugs even after patent 
expiry, despite the availability of cheaper unbranded equivalents.” 

Increased regulatory demands naturally impose some limits on 
innovation. The thesis that the introduction of useful new medicines 
has been delayed and prevented by excessive regulation is thus 
intuitively appealing. But it is also prone to be overstated. To begin 
with, some of the increase is simply a function of improved technol- 
ogy for the evaluation of medicines and can scarcely be described as 
“excessive.” Decline in the rate of approval of new chemical entities 
has been an international phenomenon, attributable to a variety of 
causes, several of which are unrelated to the level of regulation. 
While it is true, for example, that by the early 1960s there was a fall 
worldwide in the number of new drug introductions,” it was almost 
exclusively in tranquillisers and other central nervous system drugs, 
of which there had been an abundance in the 1950s. Such a very 
specific change would seem to owe somethiiyg to the drug companies’ 
own fears at the time of another thalidomide, as well as to the 
unprecedented success enjoyed by Hoffmann-La Roche with Librium 
and Valium, itself in part achieved by patenting the chemicals that 
might have formed the competition for these drugs.” Moreover this 
fall in the rate of new introductions was already established well 
before 1971, when mandatory licensing procedures were introduced 
in England. There is, after all, no reason to expect a constant growth 

& See p.308 above. | | 

*’ This could include provision for identifiable sub-populations capable of benefiting from 
a close copy product. See ee above. And cf. S.D.P., Fair Treatment: Social 
Democracy in the Health and Social Services. Green Paper No. 5 (1982), p.9. 

e.g. for the treatment of chronic conditions such as arthritis, ulcers and high blood 
pete: or where it is merely adding to the substantial stock of tranquillisers and sleeping 
i See R. B. O'Brien, Daily Telegraph, November 27 and 29, 1979. And see p.320 

w On a worldwide basis it was from between 90-100 in the early 1960s to 40-50 in the 
late 1970s: A. H. Sheppard, “Product Innovation—-A Cause for Concern” (1979) 14 
Medical Marketing and Media 30-38. The corresponding fall in the U.K. is from approxi- 


mately 50 to 20: see note 1 above. ; 
7 P, Temin, Taking Your Medicine, above, note 64, at p.143. 
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rate in therapeutic innovation, and it has been suggested that after 
the unprecedented breakthroughs of the 1940s and 1950s a period of 
research depletion set in, reflecting the state of medical technology 
at the time. 


REGULATION THROUGH PRICE CONTROL 


If, as the pharmaceutical industry insists, innovation is highly depen- 
dent on profitability, regulation through price control would appear 
undesirable, especially if exports” are adversely affected. However, 
the key role of the N.H.S. as a domestic purchaser and the United 
Kingdom’s membership of the EEC” provide some incentive for 
reducing drug prices, in the interests of taxpayers and the free 
movement of goods respectively. In these circumstances it is not 
surprising that successive Governments have adopted an ambivalent 
attitude towards the drug companies and in practice price regulation 
has been less rigorous than the formal ee machinery to facilitate 
it might lead one to expect. 

As regards the N.H.S., attempts to achieve a measure of control 
over the industry indirectly by regulations intended to inhibit over- 
prescribing have had only marginal effect.” The mechanism for 
sanctioning doctors is very rarely invoked” and the impact of 
prescription charges has diminished now that an increasing propor- 
tion of the population is exempt.” Proposals to introduce a national 
Limited List of drugs available for prescription” seem unlikely to 
prevail over the objection that it would constitute an unacceptable 
interference with clinical freedom, though a number of restricted 
drug “formularies” have been established on a local basis‘in hospitals, 
and several countries do have such a list.” 

Direct control operates through the non-statutory Pharmaceutical 
Price Regulation Scheme (P.P.R.S.). Companies with substantial 
N.H.S. sales must submit a detailed financial analysis of their 
activities to the D.H.S.S. and may be asked to lower prices if their 

2 D. Kennedy, “A Calm Look at ‘Drug Lag” (1978) 239 J. of the Am.Med. Assoc. 
424-425. 

3 “While the N.H.S. is the largest customer of the U.K. pharmaceutical industry, 
purchasing some 40 per cent. of its total output, exports account for over 30 per cent.: 
S. B. Pradhan, International Pharmaceutical Marketing (1983), at p.201. The A.B.P.I.’s 
estimate for N.H.S. sales in 1982 was £1,398 million, as compared with £1,008 million for 
exports (the other; principal -markets being for household and veterinary medicines): 
A.B.P.I., Annual Report 1982-83 (1983). 

4 See p.304 above. 

73 See W. Duncan Reekie and M. H. Weber, Profits, Politics and Drugs (1979), pp.49-S4. 

% See note 47. 

™ The number of prescriptions increased from 239 million in 1964 to 374 million in 1980: 
(1981) 12 Social Trends 138. Sixty-nine per cent. of all prescriptions dispensed are now for 
people who are exempt from charges: The Times, January 29, 1983. 

7 See e.g. Royal Commission on the National Health Service (1979), Cmnd. 7615, paras. 
7.43 and 7.46. 

B The Greenfield Report (note 49 above), p.9. Extrapolation from a very recent study 
of inner London doctors suggests that the N.H.S. drugs bill could be cut by more than £60 
million a year if G.P.s were given detailed information about the drugs they prescribed, 


their costs and the prescribing habits of other doctors: Royal College of General Practi- 
tioners, Prescribing—A Suitable Case for Treatment (1984). 
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overall profitability appears unreasonable. But it is also an import- 
ant objective of the scheme to promote a strong, efficient, innovative 
and profitable pharmaceutical industry. Hence official reluctance to 
antagonise the industry, compounded by the difficulty of obtaining 
an accurate picture of profitability from diversified multi-nationals 
able to engage in transfer pricing, limits the effectiveness of the 
D.H.S.S. in these negotiations. 

Following a somewhat equivocal report last year by the Comp- 
troller and Auditor-General,®! the House of Commons Public 
Accounts Committee (P.A.C.) investigated the P.P.R.S. and found 
that it had “not ensured the reasonableness of drug prices,”™ a 
conclusion amply vindicated by the relative equanimity with which 
the industry agreed to a £25 million reduction in the N.H.S. drugs 
bill, and further reflected in the rapid growth of “parallel import- 
ing” of cheap drugs—including reimported British made drugs—by 
British pharmacists taking advantage of favourable foreign exchange 
rates and licensing systems and exploiting a loophole in domestic 
regulations.” The D.H.S.S. has now reviewed the scheme in the 
light of the P.A.C.’s criticisms and the Government has imposed 
further cuts on profit margins and new restrictions on promotional 
expenditure, calculated to save the N.H.S. £65 million in 1984-85 
and over £100 million in subsequent years. However, if the industry 
will find little consolation in a promise to tighten health safeguards 


® The P.P.R.S. does not exercise control over the price of individual drugs. Other 
sanctions are available to the Government, such as reference to the Monopolies and 
Mergers Commission. See the reference of Hoffmann-La Roche to the Monopolies 
Commission in respect of Librium and Valium, above, note 45. The Minister of Health can 
also invoke the Patents Act 1949, s.46 and grant a licence to someone other than the patent 
holder: Pfizer Corp. v. Ministry of Health [1965] A.C. 512, though it is unrealistic to expect 
the major companies to tender in such circumstances. Thus a provision for compulsory 
licensing of a patent to another company under s.41 of the Patents Act 1949 proved 
ineffective as a device for lowering prices and was repealed following representations to the 
Government by the A.B.P.I.: Patents Act 1977, ss.127, 132(5), Sched. 3(2)(c). 

8! Report on the 1981-82 Appropriation Accounts, Vol. 8, Class XI (1983), paras. 40-87: 
“Dispensing of Drugs in the N.H.S.” 

2 H.C. 10th Report from the Committee of Public Accounts. Session 1982-83 (1983), 
p.IX. 

® £9 million in real terms. And see The Guardian, July 15, 1983. The total N.H.S. 
prescription drugs bill for 1982-83 was approximately £1,250 million, representing some 10 
per cent. of all N.H.S. expenditure. In 1979 and 1980, nine firms made excess profits of 
some £30 million on N.H.S. sales which the D.H.S.S. did not call on them to refund: see 
P.A.C. Rep., note 82 above, Memorandum by the Comptroller and Auditor-General, p.1. 

% According to one estimate, parallel importing costs the D.H.S.S. some £50 million a 
year, because the pharmacists concerned charge the D.H.S.S. the full recommended British 
price when seeking reimbursement: J. Bryan, “Drugs ring with a difference,” The Times, 
August 12, 1983. 

The British pharmaceutical industry is in principle protected against cheap imported 
drugs, in so far as importers are required to obtain a product licence in conformity with the 
provisions of the Medicines Act 1968. However, the Medicines (Exemption from Licences) 
(Importation) Order 1978, S.I. 1978 No. 146, which was intended to enable particular 
patients (primarily foreign tourists) to receive small quantities of medicines not normally 
available in Britain, is being abused by parallel importers, and millions of pounds’ worth of 
unlicensed medicines enter the country every week. Also a few companies arrange for 
direct import from the European Community to the pharmacist or dispensing doctor. 

The general reluctance of the D.H.S.S. to take legal action against parallel importing of 
drugs from Community countries may reflect concern at the possibility of an adverse EEC 
ruling on domestic import regulations. See The Times, July 3, 1982. 
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on parallel imports, unless they also decrease in volume, it can 
derive considerable satisfaction from the decision not to proceed 
with generic substitution.® 

Generic substitution—the prescription of unbranded drugs for the 
brand name products which currently constitute some 80 per cent. 
of N.H.S. prescriptions—is a further potential, if controversial, 
source of price reduction. In 1983 the Government acknowledged 
that, if introduced for nine commonly taken drugs alone, it could 
save the N.H.S. some £30 million a year. A D.H.S.S. Report® 
recommended that chemists should be permitted to substitute gener- 
ics unless specifically instructed not to by G.P.s, a system already 
used in hospitals, where the drugs bill is subject to cash limits. But 
the Government, in what one member of the C.S.M. has described 
as a trade-off to compensate companies for reduced profit margins, 
has decided not to implement the proposal.” Its overriding concern 
seems to have been that the potential damage to research-intensive 
companies, and hence to. the balance of payments, would more than 
cancel out the saving to the N.H.S. and further endanger innovation. 
Moreover many doctors would see such a move as undermining 
clinical freedom and, in some instances, depriving patients of higher 
quality and more suitable drugs. 

In recent years an important additional impetus towards reduction 
of drug prices has come from the EEC’s commitment to the 
elimination of trade barriers within the Community. Though con- 
strained by recognition of national intellectual property rights,*° 
EEC policy has gradually been making inroads into the power which 
the exercise of such rights affords the multi-nationals..° Thus 
increased competition has been stimulated by the favourable view 
taken of parallel importing,” as well as by the encouragement of 
generic substitution. However, such are the resources of the multi- 
nationals, the strength of their hold on the market and the ever- 
mounting cost of entering it, that the position of pharmaceuticals as 
one of the most profitable sectors in manufacturing industry” seems 
assured for many years to come. 





s As from April 1, 1984, the target rate of profit assigned to companies under the 
P.P.R.S. has been reduced from 25 to 21 per cent. on capital employed, and allowable 
promotional expenditure is to be reduced from 10 per cent. of turnover to 9 per cent. from 
1985-86: Financial Times, December 9, 1983. 

% The Greenfield Report (note 49 above). 

8’ The Guardian, December 10, 1983. 

8 EEC Treaty, Arts. 3, 30-36, 85 and 86. See W. R. Cornish, Intellectual Property: 
Patents, Copyright, Trademarks and Allied Rights (1981), pp.23-30, 573-579; and D. Guy 
and G. Leigh, The EEC and Intellectual Property (1981), Chap. 8. 

° See e.g. Hoffmann-La Roche v. Centrafarm, Case 102/77 [1978] E.C.R. 1139 and 
Centrafarm v. American Home Products Corp., Case 3/78 [1978] E.C.R. 1823. 

® See e.g. Centrafarm v. Sterling Drug, Case 15/74 [1974] E.C.R. 1147 and Centrafarm 
v. Winthrop, Case 16/74 [1974] E.C.R. 1183. 

9) See e.g. de Peijper, Case 104/75 [1976] E.C.R. 613; J.A.W.M.J. Kortman, Case 32/80 
[1981] E.C.R. 251; Pfizer Inc. v. Eurim-Pharm G.m.b.H., Case 1/81 [1982] 1 C.M.L.R. 
406. 

2 A recent estimate put total profits from sales in the U.K. for 1983 at approximately 
£200 million and the balance of payments surplus at £690 million: The Times, December 9, 
1983. The exact rate of profit is difficult to determine, mainly because of the extent to 
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In view of the drug companies’ evident preference for “close copy” 
products as a means of maximising. profits, is the interdependence of 
substantial profitability and genuine innovation so apparent?” Scep- 
ticism about the motivation ofthe multi-nationals has at times led to 
calls for nationalisation of the industry,” or a substantial measure of 
State intervention,” as the only effective way of preventing excessive 
profits and channelling research and development into less profitable 
areas which reflect greater medical need.”® But multi-nationals can 
invest elsewhere, and few of the companies that could be nationalised 
are primarily drug-producing enterprises.” A Government intent on 
nationalisation would be-unlikely to take over more than one 
company and it is questionable whether this could have much impact 
on the pattern of innovation. 


The free market, with its emphasis on the provision of reliable 
information and the availability of compensation, is ill-adapted to 
ensure that pharmaceutical products are marketed in a satisfactory 
way. Some degree of external regulation seems essential to discour- 
age firms who would be insufficiently restrained by a system of 
voluntary self-regulation. To ‘return to such a system would be 
misconceived—even assuming it were ‘politically feasible. Indeed, if 
it were restored, and if the current growth of the private sector in 
medicine were substantially to erode the N.H.S. hold on the domestic 
market, even the sanction of official disapproval which kept firms in 
check prior to the 1968 Act could lose much of its force. 

As for the argument that market deterrence can operate through 
the compensation mechanism, suffice it to say here that it is particu- 
larly difficult to sustain in respect of drugs.’ In fact no claimant has 
ever obtained judgment for personal injury against a drug manufac- 
turer in the English courts. Apart from more general problems of 
claims-consciousness and financial and procedural obstacles, the 


which multi-national companies engage in transfer pricing and the fact that, in the accounts 
of many British companies, profits from drug sales are not separated off from those for 
other commodities. According to the Association of the British Pharmaceutical Industry 
itself, the industry’s return on capital for N.H.S. sales in 1977 was 19-5 per cent.: The 
Pharmaceutical Industry and the Nation’s Health (1980). The House of Commons Public 
Accounts Committee found that in 1978 a 21 per cent. return on capital was earned under 
the P.P.R.S.—S5 per cent. above the return for U.K. industry generally—which increased 
to 22 per cent. and 23-3 per cent. in 1979 and 1980 respectively: P.A.C. Report for 1982-83, 
note 82 above, p. VIII. 

* See H. F. Steward, “Public Policy and Innovation in the Drug Industry” in Sir D. 
Black and G. P. Thomas (eds.), Providing for the Health Services (1978), Chap. 13. 

* At the 1982 Labour Party Conference a resolution to this effect was passed by 
6,298,000 to 505,000. 

* See The Labour Party, The Pharmaceutical Industry (1976). A substantial part of the 
French drug industry has recently been nationalised. 

* The EEC’s policies are, of course, aimed first and foremost at liberalisation of trade 
within the Community. i ; i 

” See J. Bryan, “Drug Profit and Loss,” The Health Services, October 15, 1982. 

*® See J. G. Fleming, “Drug Injury Compensation Plans” (1982) 30 Am. J. of Comp. 
Law 297. : 
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difficulty again stems from the peculiar nature of the product. Clearly 
it is often harder to prove that one’s injuries are due to an adverse 
drug reaction than that they have been caused by a faulty machine. 
Negligence, too, is typically harder to establish, and the American 
experience suggests that a strict products liability approach does not 
make any appreciable difference, at least as far as defects of design 
and inadequate warning are concerned.” Awareness that an injury 
was, or might have been, drug-related is often long delayed, and it 
may be a matter of years before the injury even occurs.’ In such 
circumstances, more especially in times of economic recession, there 
is added temptation for less responsible manufacturers seeking quick 
profits.” 

The costs of pharmaceutical innovation are high and allegations of 
regulatory “overkill” have not been wholly unjustified. The industry 
predicts further inroads into its profitability if a strict products 
liability régime with no “state of the art” defence is eventually 
introduced, and if generic drugs begin to compete with brand name 
products on a large scale, now that many of the patents acquired in 
more expansive times have expired. But neither of these develop- 
ments is currently envisaged in England,’ and presumably their cost 
could be offset by a trade-off in price negotiations. In view of the 
greater flexibility promised by the new C.T.C. exemption scheme 
and revised data requirements, as well as substantial prospects for 
innovation in the field of genetic engineering and in improved 
delivery systems, pharmaceuticals seem set to remain highly 
profitable. 

The overall cost to the community of compliance with current 
statutory provisions in the launching of new products was estimated 
by Hartley and Maynard to be at least £30 million a year.* Yet even 
if the 1968 Act were dismantled or further modified, the costs of 

9 See Federal Interagency Task Force Report on Product Liability, VII (1977), pp.15-18. 
In most U.S. jurisdictions drug design defects have been treated as an exception to strict 
products liability and, in effect, negligence must be proved. See Restatement (Second) of 
Torts, section 402A (1965) Comment k, and Ferrigno v. Eli Lilly & Co., 175 N.J. Super. 
551, 420A. 2nd 1305 (1980). 

' A particularly striking example is the recent extensive litigation in the U.S.A. over the 
generic drug D.E.S., prescribed to prevent miscarriage, but responsible for a form of 
cancer in some daughters exposed to it in utero which did not become manifest for at least 
10 years. See Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 607 P.2d 924, 163 Cal. Rptr. 
132, certs. denied, 101 S.Ct. 285-286 (1980). The case highlights problems posed by generic 
substitution if orthodox causation principles are applied to claims for compensation. See H. 
Teff, “‘Market Share’ Liability—A Novel Approach to Causation” (1982) 31 I.C.L.Q. 840. 

2 See R. Cranston, Consumers and the Law (2nd ed., 1984), p.xxxviii. 

3 The previous Conservative Government's commitment to a “development risks” 
defence, as advocated by the industry—see S. Oppenheim H.C. Deb., col. 1106 (November 
4, 1980}—remains unchanged, despite its rejection by a number of influential bodies. See 
e.g. English Law Commission, Liability for Defective Products, Report No. 82 (1977), para. 
105; Royal Commission on Civil Liability and Compensation for Personal Injury (the 
Pearson Commission) Cmnd. 7054-1 (1978), paras. 1258-1259; Strasbourg Convention on 
Products Liability (1977); EEC Draft Directive on Products Liability (1976). For recent 
developments in West Germany, Sweden and Japan, see J. G. Fleming, “Drug Injury 
Compensation Plans,” note 98 above. As regards the Government's rejection of proposals 


for generic substitution, see pp. above. 
* At 1981 prices. 
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compliance with foreign regulatory requirements would remain. As 
we have seen, one cannot quartify with precision the benefits of 
regulation in terms of safer, better quality and more effective drugs. 
But set alongside industry profits estimated to have exceeded £300 
million in 1982,° the cost of present arrangements does not appear 
unreasonable. It is an acceptable price for the kind of system best 
calculated to minimise the risk of disasters such as thalidomide’ in 
the future, and to help maintain standards in the industry generally, 
especially given the reality of imperfect prescribing. All things 
considered, the Medicines Act now embodies a prescription for 
health—nct a regulatory overdose. 


HARVEY TEFF* 





> The Guardian, December 29, 1982. 
6 For which the cost of compensation was calculated in 1974 to be £28-4 million. 
* Senior Lecturer in Law, University of Durham. 


REPORTS OF COMMITTEES 


THE Law COMMISSION: CRIMINAL LAW: OFFENCES RELATING TO 
PUBLIC ORDER (Law Com. No. 123) 


As part of its programme of codification of the criminal law, the 
Law Commission has proposed the abolition of the common law 
offences of affray, unlawful assembly, riot, and rout,’ and the 
replacement of the first three by new statutory offences. It also 
recommends the repeal of certain old statutory offences. Many 
aspects of the law relating to public order are not covered by this 
Report. The Public Order Act 1936 and related legislation,” the 
scope of police powers to control demonstrations, and calls for 
the enactment of a new “Riot Act”? are all being considered by the 
Home Office and the Commission saw no need for a separate review. 
As its principal concern is with serious offences to deal with serious 
disturbances, the offences of wilful obstruction of the highway* and 
wilful obstruction of a constable in the execution of his duty’ were 
excluded. The common law crime of public nuisance, which has on 
occasion been used to penalise “sit-down” demonstrations,° was also 
omitted on the ground that to review it in this context would be 
impracticable and unduly time-consuming. However, the Commis- 
sion recommend that if the offences it proposes are enacted, public 
nuisance should not be charged in circumstances of disturbances to 
public order. 

The Commission took the view in the Working Paper which 
preceded this Report’ that its task was to restate in a modern 
statutory form the present common law, rather than to attempt any 
radical restructuring. It gave two reasons for this approach: first, 
that there was general acceptance that offences carrying a heavy 
maximum penalty were required to penalise serious disruption to 
public order, and secondly, that it should move with caution in an 
area so closely connected with fundamental liberties. The Report 
follows the same general approach. The new statutory offences set 
out in the Working Paper have been redrafted in the light of 
comments on those proposals. The Commission’s aim has been to 

! Rout agrees in all particulars with riot except that it may be complete without the 
execution of the intended enterprise. There seem to have been no prosecutions for this 
offence in modern times. 

2 See Review of the Public Order Act 1936 and related legislation (1980), Cmnd. 7891; 
Fifth Report of the Home Affairs Committee, The Law Relating to Public Order 
(1979-1980), H.C. 756—I. 

3 The need for this was rejected by Lord Scarman: Report on The Brixton Disorders 
10-12 April 1981 (1981), Cmnd. 8427, paras. 7.3140. 

* Highways Act 1980, s.137. 

5 Police Act 1964, s.51(3). 

6 R. v. Moule [1964] Crim.L.R. 303; R. v. Adler [1964] Crim.L.R. 303; R. v. Clark 
(No. 2) [1964] 2 Q.B. 315. 

7 Law Commission Working Paper No. 82—Offences against Public Order. For com- 


mentaries on the Working Paper, see Smith [1982] Crim.L.R. 485 and Supperstone [1982] 
P.L. 354. 
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present a more coherent structure of readily comprehensible offences 
and to remove the anomalies and uncertainties of the common law. 
The Report also contains a Draft Criminal Disorder Bill. It is 
intended that each offence should be an alternative to the other on 
indictment, so that a defendant found not guilty of riot, for example, 
could still be convicted of the less serious new offences of violent 
disorder or affray. Much of what follows on affray, which is the 
most frequently used of the common law offences and is looked at 
first in the Report, is also relevant to the other proposed offences. 


Affray 

The crime of affray was established in the sixteenth century® but fell 
into desuetude; R. v. Sharp and Johnson’ in 1957 was the first 
English reported case for over one hundred years. Since then, it has 
been used regularly, and is typically charged in cases of pitched 
street battles between rival gangs, spontaneous fights in public 
houses, clubs and at seaside resorts, and revenge attacks on indivi- 
duals.’” The elements of affray are: “(1) unlawful fighting or unlawful 
violence used by one or more persons against another or others; or 
an unlawful display of force by one or more persons without actual 
violence; (2) in a public place or, if on private premises, in the 
presence of at least one innocent person who was terrified; and (3) 
in such a manner that a bystander of reasonably firm character might 
reasonably expect to be terrified.”’’ Other offences, usually offences 
against the person, are often charged with it. The Law Commission 
consider that abolishing affray without replacement would leave a 
significant gap in the law. “[AJ]ffray is designed to deal with a type 
of conduct in which, by contrast with offences against the person, 
both the identity of the victim and the extent of his injury are 
immaterial.... [Its] essence... lies...in the fact that the 
defendant participates in fighting or other acts of violence inflicted 
on others of such a character as to cause alarm to the public. . . .”! 
Moreover, charging affray avoids the need to prove who did exactly 
what to whom in a confused situation where violent participation in 
a fight may be the only evidence against a defendant.” 

The proposed statutory offence is similar to, but broader than, 
the common law. “Where two or more persons use or threaten 
unlawful violence against each other, or one.or more persons use or 
threaten unlawful violence against another, whether in a public or 
private place, and the conduct of those using or threatening violence 
is such as would cause a person of reasonable firmness present at the 

? Brownlie’s Law of Public Order and National Security (2nd ed., 1981), p.140. 

? [1957] 1 Q.B. 552. : 

Report, para. 3.2. See Appendix B for prosecutions for this and the other common 
law offences 1973-81. 

1! Smith and Hogan, Criminal Law (Sth ed., 1983), p.738. 

2 Working Paper, para. 4.6. i 

3 R. v. Button and Swain [1966] A.C. 625. Cf. Smith and Hogan, supra, p.741 which 


argues that it is difficult to imagine situations where a defendant could be convicted of 
affray but not of assault. 
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scene to fear for his personal safety”’* each of them would be guilty 
of affray. The offence would be triable either way, with a maximum 
penalty on indictment of three years’ imprisonment and a fine. As 
with the other proposed offences, the defendant will be guilty only 
if he intends the prohibited conduct, in this case using or threatenin 

violence, or is aware that his conduct may be of that description.’ 

A person whose awareness is impaired due to intoxication is deemed 
to have the awareness of one who is sober unless he shows the 
intoxication was not self-induced or that it was caused by a substance 
administered in the course of medical treatment. 

The Working Paper proposed restricting affray to actual fighting 
or violence on the ground that other offences were capable of 
dealing with mere threats! and the majority of commentators agreed 
with this. Although the common law offence covers a “display of 
force,” all recent case law has involved actual violence. However, 
the Commission finally concluded that it was artificial in the context 
of street fighting to distinguish between blows which landed on 
another and those which were merely threatened. The meaning of 
“display of force” has never been clear. Lord Hailsham suggested 
that “the brandishing of a fearful weapon” was sufficient but not 
“mere words, unaccompanied by the brandishing of a weapon or 
actual violence.” The Commission specifically excludes threats by 
words alone in this context but avoids any further definition. It 
recommends that conduct consisting merely of threats should be 
prosecuted only in exceptional circumstances. 

For all the proposed offences “violence” is defined as “any violent 
conduct” which “is not restricted to conduct causing or intended to 
cause injury or damage but includes . . . for example throwing at or 
towards a person a missile of a kind capable of causing injury which 
does not hit or falls short.”’® (This definition is particularly crucial 
for violent disorder and riot, where actual violence is required.) The 
common law principle for affray that only one person need be 
unlawfully fighting is preserved.” Thus the offence will be committed 
if the person attacked submits to the violence or defends himself or 
otherwise acts lawfully. 

Like common law affray, the statutory offence may occur either 
in public or in private.” The requirement that the conduct might 
reasonably inspire “terror” in a bystander of reasonably firm char- 
acter is recast. “Terror” is thought to have “an antique flavour which 
makes it an inappropriate expression for a modern statutory off- 

' Report, para. 2.14. 

13 This formula was chosen to achieve consistency with the mens rea required under the 
Offences against the Person Act 1861 and common law assault and battery before R. v. 
Seymour [1983] 3 W.L.R. 349: see Report paras. 3.41-54. 

16 Prevention of Crimes Act 1953, s.1(1); Public Order Act 1936, s.5; however, these 
only cover conduct in public places. 

" Taylor v. D.P.P. [1973] A.C. 964, 987. See also R. v. Sharp and Johnson, supra. 

'8 Report, Appendix A, cl. 8(1). 


'9 Taylor v. D.P.P., supra. 
% Button v. D.P.P. [1966] A.C. 591. 
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ence”“!; the-conduct must be such as would cause the bystander of 
“reasonable firmness present at the scene to fear for his personal 
safety.” Although the notion of terror might suggest a “higher 
degree of alarm than mere fear”? this change would probably not 
make much difference in most cases. More significant is the abolition 
of the distinction the common law probably makes between public 
and private premises so far as the need for the actual presence of a 
bystander is concerned. For private premises, Lord Hailsham sug- 
gested obiter in Taylor v. D.P.P. that “it would be surprising if 
affray could be complete without the actual presence of onlook- 
ers . . . to be frightened by the sight or sound of what was occur- 
ring.”” For public places, it seems sufficient that the conduct might 
well have terrified notional ordinary bystanders had they been 
present,” although Lord Reid in Taylor saw no difference in prin- 
ciple between violence in a public or private place.” The Commission 
see no justification for requiring the presence or likely presence of 
third parties in either public or private places. To require proof of 
actual fear by bystanders would, they argue, exclude many cases of 
serious fighting, when any bystanders present would probably leave 
the scene, and therefore to require their presence would be otiose; 
the function of the bystander is simply to act “as a measure of the 
requisite degree of violence.”*° Moreover, the distinction between 
public and private places could be a fine one, for example a fight at 
a social gathering on private premises could spill out on to the 
adjacent roadside, and where the conduct related to a single event 
occurring in both, it would be illogical to apply different tests. 
Lastly, the Commission argues, those fighting in a private place may 
choose to do so in the knowledge that others may not be present 
and there is a public interest in preventing unlawful fighting. Given 
that the rationale of affray is the alarm unlawful violence may cause 
the public, this seems an odd consideration to introduce. The 
Commission interpret “present at the scene” as meaning “anyone 
who would have been in real danger of becoming involved in the 
disturbance”? and consider that this would exclude from the offence 
a personal quarrel between two people involving mutual assaults 
without the danger of others becoming involved or a duel on an 
occasion when no one else would be endangered, circumstances 
which it thinks should be excluded. However, a bystander might 
realistically fear involvement in a personal quarrel—few fights are as 


*1 Working Paper, para. 4.23. 

2 Supperstone, supra, p.356. 

3 Supra at p.987. See also Smith and Hogan, supra, p.7 

% R. v. Sharp and Johnson, supra; R. v. Mapstone rid) 3 3 All E.R. 930; Lord Hailsham 
in Taylor v. D.P.P., supra at p.987. 

3 Supra at p. 990. In R. v. Farnill [1982] Crim.L.R. 38 (Leeds Crown Court) it was 
suggested that there must be a reasonable likelihood of a third party coming upon the 
scene. 

* Working Paper, para. 4.26. 

7 Report, para. 3.38. 
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formalised as a duel.” (This is one context where removing the 
requirement of “terror” might be significant.) Whilst it seems justi- 
fiable not to require the actual presence of bystanders in public 
places, not to require at least the “reasonable likelihood” of third 
parties being present, if not their actual presence, on private premises 
erodes the “public order” character of the offence. 

The Working Paper suggested a maximum prison sentence of 10 
years for affray. A number of reasons for reducing it-to three are 
given in the Report: the inclusion of threats of violence as well as 
actual violence; evidence that in recent years 98-99 per cent. of 
defendants convicted of affray receiving a prison sentence were 
sentenced to periods of three years or less”; and the availability of 
offences against the person carrying a higher maximum penalty 
which could probably be proved where more than three years was 
thought appropriate. As a substantial proportion of defendants have 
received sentences falling within the competence of. magistrates to 
impose, the option of summary trial is proposed; more serious or 
enginy cases would still be tried on indictment. 


Unlawful EA 


According to Smith and Hogan, unlawful assembly requires “(1) An 
assembly of three or more persons; (2) A common purpose (a) to 
commit a crime of violence, or (b) to achieve some other object, 
whether lawful or not, in such a way as to cause reasonable men to 
apprehend a breach of the peace. ”- However, neither judges nor 
commentators agree on the precise scope of the offence.?! Conduct 
which leads to violence by others is capable of constituting unlawful 
assembly, but’ it is unclear exactly when this will be the case.” The 
Law Commission endorse the common law view that weight of 
numbers increases the gravity of a public order offence. It proposes 
replacing unlawful assembly with two new statutory “combination” 
offences: violent disorder, and conduct intended or likely to cause 
fear or provoke violence. Both offences would be triable either way; 
the former would carry a maximum penalty of five years’ imprison- 
ment and a fine, the latter a maximum of two years’ imprisonment 
and a fine. (The Working Paper proposed a complex single offence 
which penalised both a group whose purpose was to use or threaten 
violence or to provoke others to use violence and a group actually 
using violence with the same maximum penalty.) For both these 
offences, and for riot, “violence” includes violent conduct towards 

2 In Taylor v. D.P.P., supra at p.987, Lord Hailsham opined that a duel would be an 
a See Brownlie, supra, pp.146-147 for a discussion of sentencing policy. 

» Criminal Law, supra, p.132. 

31 See R. v. Chief Constable of Devon and Cornwall, ex parte Central Electricity 
Generating Board [1981] 3 W.L.R. 967 where the definitions offered by Lord Denning 


M.R. (at p.976) and Lawton L.J. (at p.981) differed considerably. 
32 See Beatty v. Gillbanks (1882) 9 Q.B.D. 308 and Brownlie, supra, pp.124-130. 


May 1984] REPORTS OF’ COMMITTEES 329 


property as well as towards persons. Like unlawful assembly, both 
offences may occur either in public or in’private.* 


(i) Violent Disorder ` | yo E 

“Where three or more persons are present together using or 
threatening unlawful violence to the person or property, whether in 
a public or private place, and their conduct, taken together, is such 
as would cause a person of reasonable firmness present at the scene 
to fear for his personal safety” each of the persons using unlawful 
violence would commit “violent disorder.”*4* This offence “is 
intended to deal with persons participating in public disorder whose 
conduct has gone beyond the stage of mere threats of violence, but 
in respect of whom a charge of . . . riot could not be’ brought.”25 
Unlike riot, the participants need not share a common purpose and 
“violent disorder” could be charged instead of affray where three or 
more persons were unlawfully fighting and the more serious offence 
was considered appropriate. Unlike affray, threats in the form of 
words are not excluded but the defendant must himself have used 
actual violence. For unlawful assembly, it is probably unnecessary to 
prove that any bystander was present where the unlawful purpose is 
to be effected in a public place** but it seems that the presence, or 
at least likely presence, of innocent third parties is required for 
private premises. “It is their presence, or the likelihood of it, and 
the danger to their security . . . which constitutes the threat to the 
public peace and the public element necessary to the commission 
of.. . . [the] offence.”” . As with the proposed offence of ,affray, 
violent disorder does not require the actual or likely presence of a 
bystander. Again, this throws into question the “public order” 
dimension of the offence where it. occurs on private premises. 
Whether or not an attack on property -could cause the notional 
bystander to “fear for his personal safety” would depend on the 
-circumstances; the Commission suggest that an attack on an aban- 
doned house, for example, may not constitute the offence. 


(ii) Conduct Intended to or Likely to Cause Fear or Provoke Violence 


“Where three or more persons present: together, whether in a 
public or private place, use threatening, abusive or insulting words 
or behaviour which is intended or is likely either to. cause another 
person to fear immediate unlawful violence to the person or property 
or to provoke the immediate use of such violence by another person, 
each of them commits the offence.”** ‘This offence draws on the 

* Kamara v. D.P.P. [1974] A.C. 104: . 

# Report, para. 5.23. 

3 Report, para. 5.24. 

* Smith and Hogan, supra, p.733. 


” Kamara v. D.P.P., supra, Lord Hailsham at p.116. 
2 Report, para. 5.23. 
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concepts used in section 5 of the Public Order Act 1936” and in so 
doing the Commission seeks to incorporate the essence of Beatty v. 
Gillbanks® in relation to provocation. It considers that using 
“threatening, abusive or insulting words or behaviour” sets the 
“appropriate threshold of criminality”*' in this context. The House 
of Lords has said in relation to section 5 that these words must be 
given their ordinary meaning, which is a question of fact.” The 
Commission has avoided the concept of a breach of the peace, which 
has been subject to inconsistent interpretations by the courts.” One 
aspect of the first limb of this offence—causing another to fear 
immediate unlawful violence—is probably not covered by section 5, 
which seems to require a breach of the peace by a person other than 
the defendant.” It is sufficient that the bystander. is intended or 
likely to fear violence to any person or property, not necessarily his 
own. This is wider than a breach of the peace, which covers damage 
to property only in the presence of the person whose property is 
harmed or threatened.“ The violence must be “immediate”; this is 
intended to exclude meetings at which those present threaten the 
use of violence. at some time in the future. Following section 5, the 
offence will not require that anyone should feel himself to be 
threatened, abused or insulted.” 

The Commission provide an illustration of these principles in 
operation. If a gang in one part of a town uttered threats against a 
particular ethnic group resident in another part, or against a particu- 
lar property situated in another part, the offence would be committed 
even though those present realised the threats were not directed 
against themi. It is unclear, however, how the test of immediacy 
would apply here. Unlike affray, violent disorder and riot, the actual 
presence of another person is required for the offence on the ground 
that there would otherwise be no danger to the public peace. Where 
the offence consists of provocation, it may be, by analogy with 
section 5, that no offence is committed if no one is present who is 
likely to be provoked, for example if the only third parties are 
policemen.” The mens rea of section 5 is not entirely clear.“ For 

3 5.5 makes it an offence in any public place or at any public meeting, inter alia, to use 
“threatening, abusive or insulting words or behaviour . . . with intent to provoke a breach 
of the peace or whereby a breach of the peace is likely to be occasioned . . .” (as substituted 
by the Race Relations Act 1965, s.7). It is triable only summarily. 

“) That persons acting lawfully are not to be punished because other persons are thereby 
induced to act unlawfully unless (per Field J.).it was their intention to create a disturbance 
or this was the “natural and necessary consequence of their acts.” See Brownlie, supra, 
pp. 125-127 for a critique of this judgment. 

4! Report, para. 5.13. 

4 Brutus v. Cozens {1973] A.C. 854. 

3 R. v. Howell (Errol) {1981} 3 W.L.R. 501; R. v. Chief Constable of Devon and 
Cornwall, ex parte Central Electricity Generating Board, supra. See Morris (1982) 45 
M.L.R. 454. 

“4 See the discussion of Parkin v. Norman [1983] Q.B. 92 and Marsh v. Arscott (1982) 
75 Cr.App.R. 211 in Report, paras. 5.15-8. 

$ R. v. Howell (Ero. supra, Watkins L.J. at p.509. 

4 Parkin v. Norman, supra. 


47 See the references in note 44. 
“ Smith and Hogan, supra, p.743-744. 
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this new offence, the defendant must intend to use threatening, 
abusive or insulting words or behaviour or be aware that his words 
or behaviour may have that character. Usually this will be evident 
from the character of the words or behaviour in question. Once this 
requirement is satisfied, presumably the group must take its audience 
as it finds it where the charge is based on the likelihood of provoking 
others to violence.*? The Commission recommend a specific power 
of arrest for a cae who reasonably suspects a person to be 
committing this offence.” 
Riot 

The necessary elements of riot at common law are “(1) Number of 
persons, three at least; (2) common purpose; (3) execution or 
inception of the common purpose; (4) an intent to help one another 
by force if necessary against any person who may oppose them in 
the execution of their common purpose; (5) force or violence not 
merely used in demolishing, but displayed in such a manner as to 
alarm at least one person of reasonable firmness and courage.”* It 
has been charged in only a handful of cases in recent years, perhaps 
because of difficulties of proof, perhaps because it is.seen as a 

“politically sensitive” offence. Participants in a riot nearly always 
commit some other offence; an offence against the person, criminal 
damage, affray or an offence under section 5 of the Public Order 
Act 1936. Under the Commission’s proposals, the offence of violent 
disorder would also be available. Nevertheless, the Commission sees 
a need for a new offence of riot to “deal appropriately with those 
promoting or taking an active part in wide-scale public dis- 
orders. . . .”°* Its absence would fail to give due recognition to the 
added threat posed by a number of people acting together to achieve 
a purpose.” Moreover, there may be individuals “whom it might 
well be impossible or inappropriate to prosecute by means of charges 
of offences against the person or property.”°* A high maximum 
penalty should be available for those inciting or conspiring to riot. 

The Commission propose that “[w]here twelve or more persons 
are present together, whether in a public or private place, using or 
threatening unlawful violence for some common purpose (which may 
be inferred from their conduct) and their conduct, taken together, 
is such as would cause a person of reasonable firmness present at the 
scene to fear for his personal safety, each of those persons who uses 
unlawful violence for the common. purpose” would commit the 

® Jordan v. Burgoyne [1963] 2 Q.B. 744. 

© Violent disorder and riot would be “arrestable” offences under the Criminal Law Act 
1967, s.2. This specific power is also recommended for affray, although the common law 
power to arrest for a breach of the peace, or an apprenenaee breach of the peace; would 
seem adequate. 

5! Field v. Receiver of Metropolitan Police [1907] 2 K.B. 853, 860. 

532 Report, para. 6.17. 


3 See R. v. cae £ 1709) 54 Cr.App.R. 499. 
* Report, para. 6 
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offence of riot.” The offence would be triable only on indictment 
with a maximum penalty of 10 years’ imprisonment and a fine. The 
figure of 12 is chosen as being “substantial enough to indicate that 
the offence is concerned with ‘numbers.’”*° This is a welcome change 
from the Working Paper, which proposed to retain the common law 
figure of three, and restricts the offence to large-scale disturbances. 
As in the case of violent disorder, threats can include words but the 
defendant himself must use actual violence, a requirement intended 
to exclude innocent bystanders from being implicated in the offence. 
The common law requirement of common purpose is retained. 
“Purpose” here does not mean motive, nor is evidence of some prior 
plan of action required; purpose can be inferred from conduct, such 
as attacking the police. The purpose itself need not be unlawful. It 
may be the case at common law that if the purpose is of a public, 
rather than private, nature, so as to amount to treason, then the 
conduct is not riotous”; the statutory offence makes no such distinc- 
tion. Intoxication may prevent the formation of the necessary 
common purpose but a defendant whose intoxication was self- 
induced could still be convicted of violent disorder. As with the 
proposed offences of affray and violent disorder, and as at common 
law, the riot may take place on public or private premises and the 
presence or likely presence of a third party is not required (the 
common law is unclear on this). The comments made as to the 
erosion of the “public order” character of affray apply equally in 
this context. | 

The Commission propose that prosecutions for riot should be 
brought only with the consent of the Director of Public Prosecutions, 
who would be able to consider whether a charge was in the public 
interest. A maximum prison sentence of 10 years is considered to 
reflect, on the one hand, the gravity of the crime, but on the other, 
the fact that no injury to the person or damage to property need be 
proved. (The sentence of 14 years proposed in the Working Paper 
seemed excessive. ) 


Miscellaneous Statutory Offences 


A number of statutes have been selected for repeal on the grounds 
that they are obsolete or seem archaic. These are the Tumultuous 
Petitioning Act 1661 and the Seditious Meetings Act 1817, under 
which there have been no reported prosecutions in modern times; 
the Shipping Offences Act 1793, and section 4 of the Vagrancy Act 
1824, so far as this penalises the possession of offensive weapons. 
The repeal of section 54(13) of the Metropolitan Police Act 1839 
and section 35(13) of the City of London Police Act 1839, which are 
the same in material respects as section 5 of the Public Order Act 
1936, is also recommended. 
53 Report, para. 6.18. 


% Report, para. 6.19. 
5? Brownlie, supra, p.132. 
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Conclusion 


Statutory redefinition of the offences of affray, unlawful assembly 
and riot is long overdue, and the Law Commission’s proposals would 
undoubtedly give the law greater clarity. However, the rationale of 
these offences, and the penalties they carry, is the alarm violent or 
threatening behaviour may cause the public and it is submitted that 
the Commission has paid too little regard to this consideration. The 
Commission has attempted, in the offence of conduct intended to or 
likely to cause fear or provoke violence, to set the appropriate limits 
on freedom of expression but has been able to explore the issues 
within only a narrow framework. All offences relating to public 
order, and police powers to control meetings and demonstrations, 
require re-examination together within a framework which analyses 
and articulates the values to be placed on freedom of assembly and 
expression on the one hand and the preservation of public order on 
the other. 


GILLIAN S. Morris* 
* Senior Lecturer in Law, Polytechnic of North London. 


NOTES OF CASES 


UNNATURAL JUSTICE FOR DISCRIMINATORS 


IT is a truism that effectiveness of legal rights depends ultimately on 
enforcement machinery and judicial approach; certainly when one 
is dealing with anti-discrimination legislation, these are the crucial 
elements. It takes more than neutrality to help the disadvantaged as 
the history of Title VII' of the Civil Rights Act in the United States 
demonstrates. There it was the federal judiciary who converted a 
weak measure into an effective instrument for combating discrimi- 
nation. We would argue that in this country where the Race 
Relations Act conferred on the Commission for Racial Equality 
more definitive and potentially effective powers, these are being 
emasculated by a judiciary which, being apparently uncommitted to 
the objectives of the law, have emphasised the narrow letter of the 
statute and upheld the rights of discriminators in preference to those 
of the potential victims. 
Three years ago Lustgarten wrote: 
£ “Certain doctrines of substantive law and still more the prevail- 
ing ethos among judges and other legal actors are virtually 
guaranteed to undermine the remedial measures required to 
eradicate discrimination. To put it bluntly, there is a real 
poa that anti-discrimination efforts will fall a casualty to 
nglish legal conservatism. ”? 


These words were prophetic; the case law has now strengthened the 
elaborate machinery of the Act so that it is in danger of grinding to 
a halt in regard to the Commission’s power to launch formal 
investigations. The power to carry out this type of investigation was 
identified in two Government White Papers? which preceded the Sex 
Discrimination Act 1975 and the Race Relations Act 1976 as strategic 
in identifying and eliminating discriminatory practices: “The Com- 
mission’s main task will be . . . to identify and deal with discrimi- 
natory practices by industries, firms or institutions” and this could 
be “on its own initiative” and “whether or not there had been 
individual complaints about the organisation investigated.”’ Exten- 
sive investigatory powers were conferred on the Commission for this 
purpose for it was recognised that the individual would usually lack 
the resources to finance and compile proof, and that what was 
needed was an independent body acting in the public interest who 
could undertake a thorough appraisal of practices, policies and 
procedures which, although apparently neutral, might have a 
discriminatory impact. American research had revealed that well- 

! U.S.C. 42. 

2 Legal Control of Discrimination (MacMillan 1980), p.187. 

3 “Equality of Woman,” Cmnd. 5724, and “Racial Discrimination,” Cmnd. 6234. 

4 Cmnd. 6234, para. 51 (emphasis added). 


5 Ibid. para. 110. 
6 Ibid. para. 8. 
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established business practices often excluded minorities, albeit 
unintentionally, and it was therefore essential that recruitment, 
selection and promotion policies bë scrutinised as a whole within the 
context of the entire organisational structure. Building upon this 
knowledge and on the difficulties which had beset the old Race 
Relations Board, the new Race Relations Act set out to establish a 
different framework. Now two recent cases threaten this entire 
strategy. We are now in a’ situation where, through a literal inter- 
pretation of the statute and in the name of natural justice, the courts 
have imposed on the Commission for Racial Equality a complicated 
and lengthy procedure, which has already inhibited them from 
pursuing further formal investigations. 

In R. v. C.R.E., ex parte London Borough of Hillingdon’ the 
C.R.E. had drawn up terms of reference proposing to investigate 
how the Borough exercised its duty under the Housing (Homeless 
Persons) Act 1977 to house unintentionally homeless persons. Hil- 
lingdon probably has more than: its fair share of these, lying, as it 
were, in the flight path of immigrant families, and one Hillingdon 
councillor had dramatically drawn the Government’s attention to 
this problem by depositing a Kenyan Asian family on the doorstep 
of the Foreign Office. The Press publicised the case and compared 
this family’s treatment with the different treatment accorded a white 
Rhodesian family who had been immediately housed by the Bor- 
ough. As a result the C.R.E. decided to investigate the treatment of 
ethnic minority families arriving homeless from abroad. The Borough 
successfully applied for judicial review of the C.R.E.’s terms of 
reference, asking the court to quash them on the grounds that they 
were drawn too widely. Although this was the key issue in the case 
the procedure to be followed by the C.R.E. when commencing a 
formal investigation was also considered by the Court of Appeal? 
and their view was adopted by the House of Lords.’ 

Sections 48-52 of the Race Relations Act lay down the procedures 
and powers of the Commission when conducting formal investiga- 
tions. Section 48 states that such investigation may be conducted for 
any purpose connected with the duties of the Commission to elim- 
inate discrimination and promote racial harmony, while section 49, 
which has been at the centre of the conflict, lays down the procedure 
to be followed when the Commission decides to investigate. Section 
49(1) reads: “The Commission shall not embark on a formal inves- 
tigation unless the requirements of this section have been complied 
with.” Subsections (2) and (3) oblige the Commission to draw up 
terms of reference and inform the person being investigated of the 
holding of the investigation, and subsection (4) directs them to 

“(a) inform that person of their belief and of their proposal to 
investigate the act in question; and (b) offer him an opportunity 
7 oe 3 W.L.R. 159. l 


8 [1981] 3 W.L.R. 520, 524-525, 532 and 540. 
9 [1982] 3 W.L.R. at p.162. 
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of making oral or written representations with regard to it (or 
both oral and written representations if he thinks fit); and a 
person so named who avails himself of an opportunity under 
this subsection of making oral representations may be 
represented—(i) by counsel or a solicitor; or (ii) by some other 
person of his choice, not being a person to whom the Commis- 
sion object on the grounds that he is unsuitable.” 


Section 49(4) was added at the latest possible stage when the Race 
Relations Act was going through Parliament—the third reading in 
the House of Lords."? Proposed by Lord Hailsham"! in committee as 
a protection for respondents during the course of the investigation, 
in addition to their right to be heard at the conclusion of the 
investigation, it was resisted by the Government on the grounds that 
the C.R.E. should be free to investigate “with a minimum of 
procedural requirements.” But the Government eventually gave way 
and apparently by mistake the section was added to other amend- 
ments as subsection (4) instead of appearing as a new and separate 
clause 50. Lord Denning in the Hillingdon’? case described the 
mistake and its consequences, “it is the cause of much of our 
trouble . . . its object was to ensure that after a formal investigation 
had started and in the course of it... a person should have the 
right to be heard . . . [but] the result is that before the Commission 
embark on a formal investigation they must hold a preliminary 
hearing under 49(4).” 

The C.R.E. had read the Act in this way too and had held a 
preliminary hearing lasting three days. Despite his own preference 
for teleological interpretation, Lord Denning chose a narrow literal 
construction, but Griffiths L.J. expressed the view that the C.R.E. 
“had mistakenly construed their obligations under 49(4),” pointing 
out that it was possible to read 49(4) as either enabling the respon- 
dent to be heard before or during the investigation and that “left to 
myself I would have held that section 49(4) is making provision for 
the right of representation of a suspected person at the formal 
investigation and, does not impose an obligation on the Commission 
to hold a preliminary enquiry before starting the investigation.” 
Waterhouse L.J. expressed similar doubts” but despite these misgiv- 
ings and aware of the mistake, they confirmed the pre-hearing 
requirement. 

On appeal Lord Diplock positively adopted the view that Parlia- 
ment had intended that there should be a pre-hearing despite the 
Appeal Court’s reservations.'® Although the judgment is couched in 

0 H.L. Deb., Vol. 375, col. 727. 

1" H.L. Deb., Vol. 374, col. 996. 

2 [1981] 3 W.L.R. at p.524. 

3 Ibid. at p.532. 

14 Ibid. at p.534. 

IS Ibid. at p.540. 

16 [1982] 3 W.L.R. At p.166. Although he confirmed this view in R. v. C.R.E. ex p. 


Prestige, in a judgment handed down on February 9, 1984, he acknowledged that there was 
the ambiguity in section 49(4) which Griffiths L.J. had described in the Hillingdon case. 
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the language of parliamentary intent, it expresses a preference, the 
result of which is to confer upon respondents the right to be heard 
three times before the Commission decides to issue a non-discrimi- 
nation notice; this is in addition to rights of appeal after the notice 
is served, a point to be returned to later in this note. In the light of 
Lord Diplock’s view that all that is needed to enable the C.R.E. to 
investigate is a reasonable suspicion “that there may have been 
acts . . . of racial discrimination of the kind which it is proposed to 
investigate,”!’ the pre-hearing will serve only to delay and prolong. 

Since the Hillingdon case was decided matters have been worsened 
by the decision of the Court of Appeal in R. v. C.R.E., ex parte 
Amari Plastics,'® where the respondent, a subsidiary of B.P., 
appealed against the non-discrimination notice. This notice is essen- 
tially the same kind of prohibitory order as that which the Health 
and Safety inspectors can issue under the Health and Safety at Work 
Act 1974, requiring the recipient to end certain practices. Amari’s 
appeal, coming as it did after they had exercised their pre-hearing 
rights and after having made lengthy submissions before the non- 
discrimination notice was issued, raised the question of the meaning 
of section 59(2) which permits appeal on the grounds that the 
requirements contained in the non-discrimination notice are unrea- 
sonable because “they are based on an incorrect finding of fact or 
for any other reason.” Amari submitted that they ought to be 
supplied with the particulars of the allegations that had been made 
against them. This view was upheld at first instance and on appeal 
despite the Commission’s contention that the section did not confer 
on the respondent the right to have all the allegations and findings 
re-opened and re-examined. 

The position is now, therefore, that despite two hearings having 
already taken place, another hearing is available, this time before 
the court to examine all the findings of fact. This is so despite the 
fact that “the Commission have carried out a searching inquisitorial 
inquiry to satisfy themselves of the truth of the facts on which the 
notice is based, and have given at least two and probably three 
opportunities to the person to put his case, whether orally or in 
writing, either by himself, through solicitors, counsel or any other 
person of his choice,” only to find that the “Act requires that their 
findings of fact are liable to be re-opened and reversed on appeal.” 
None of the judges felt that section 59(2) could be read any other 
way, and advised the Commission to seek legislative reform to 
extricate themselves from the “spider’s web spun by Parliament from 
which there is little hope of their escaping.” The effect of the case 
is to permit the whole factual basis of the non-discrimination notice 
to be re-opened on appeal. The C.R.E. now say, “it does not matter 
whether the respondent succeeds; the damage caused by repeated 

17 Ibid. at p.169. 

18 [1982] 2 All E.R. 499. 


'9 Ibid. at p.504. 
% Ibid. at p.503. 
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delays is enormous,” and all this without touching “on the funda- 
mental question whether discrimination has occurred and what 
should be done about it.”*’ It is also a fact that the cost of these 
proceedings will disable the C.R.E. from doing other and more 
valuable work and respondents are aware of this. 

Why have the courts been so inhibited in interpreting sections 
49(4) and 59(2)? Is it that they are unable to accept that Parliament 
has, without doubt, entrusted the C.R.E. with sweeping investigative 
powers to eradicate a great social evil, or is it that they perceive the 
C.R.E. as too partisan for them to accept their conclusions reached 
even after proper hearings? Clues to their attitude towards the 
Commission can be found in some of the phrases used in cases— 
Lord Oliver in Mandla v. Dowell Lee” has accused the C.R.E. of 
using the Race Relations Act as an “engine of oppression,” Lord 
Denning has likened an investigation to a criminal charge,” while 
Lord Diplock voiced an implied criticism against the C.R.E. for 
wasting public money**—when the waste was in fact occasioned by 
the courts’ interpretation of their powers. In contrast the attitude of 
the courts to the old Race Relations Board was that the Board 
should be master of its own procedure and the courts should be 
chary of interfering with that procedure.” Lord Scarman expressed 
the matter thus: “it is left to the Board to decide how best to 
perform the functions which the Act requires it to perform, namely, 
investigation, the formation of an opinion, conciliation and, if all 
else fails, the taking of legal proceedings in the county court.” Yet 
the old Race Relations Board was felt to be ineffective to eradicate 
discrimination and the changes made by the 1976 Act resulted in the 
more powerful Commission for Racial Equality whose investigative 
powers, coupled with their quasi-judicial power to issue a non- 
discrimination notice, have called forth judicial hostility. The courts 
have found in favour of respondents and their multiplicity of chal- 
lenges to the C.R.E. on procedural grounds, not only because of the 
mistaken interpretation of section 49(4) already discussed, but also 
on the issue of natural justice. 


Thus Lord Diplock, in R. v. C.R.E., ex parte London Borough of 
Hillingdon, stated with regard to the preliminary hearing that the 
“first rule of natural justice—audi alteram partem is expressly 
required to be observed at this stage.”2” 


71 C.R.E. Consultative Paper, “Time for a Change,” p.8. 

2 [1982] 3 W.L.R. 932. 

2 bes 3 W.L.R. 520, 525. Apparently earlier judicial attitudes were different as in the 
first reported case under the 1976 Act, R. v. C.R.E. ex p. Cottrell and Rothon [1980] 3 All 
E.R. 265, where the court took a view more consistent with authority as to the requirements 
of natural justice, despite the fact that in the case of this particular respondent, further 
adverse legal consequences could flow from a finding of discrimination. 

4 [1982] 3 W.L.R. 159, 171, “after the great expenditure of public money that has 
already resulted from the Commission’s insistence on pursuing this matter right up to your 
Lordships’ House.” 

3 Selvarajan v. Race Relations Board [1976] 1 All E.R. 12. 

% Ibid. at p.24. 

27 [1982] 3 W.L.R. at p.166. 
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However the courts’ treatment of other investigative bodies exer- 
cising similar powers suggest that the issue is not as definite as Lord 
Diplock would have us believe. It appears from the authority of 
earlier cases not concerning the C.R.E. that, in preliminary pro- 
ceedings to establish the necessity of undertaking further investiga- 
tions, there is no right to be heard at this stage. In Wiseman v. 
Borneman” for example, the House of Lords held that there was 
nothing inherently unfair in refusing the taxpayer an oral hearing 
before a tribunal that was concerned only to establish whether there 
was a prima facie case for an investigation by the Commissioners of 
Inland Revenue. The Law Lords made it quite clear that at this 
preliminary stage the requirements of natural justice were minimal. 
Lord Reid said, “It is, I think, not entirely irrelevant to have in 
mind that it is very unusual for there to be a judicial determination 
of the question whether there is a prima facie case. Every public 
officer who has to decide whether to prosecute or raise proceedings 
ought first to decide whether there is a prima facie case, but no one 
supposes that justice requires that he should first seek the comments 
of the accused or the defendant on the material before him. So there 
is nothing inherently unjust in reaching such a decision in the absence 
of the other party’” This passage was cited with approval in both Re 
Pergamon Press Ltd.,*° where Lord Denning applied it to inspectors 
investigating a company’s affairs, and Pearlberg v. Varty, where 
Lord Pearson said that “If there were too much elaboration of 
procedural safeguards, nothing could be done simply and quickly 
and cheaply. Administrative or executive efficiency and economy 
should not be too readily sacrificed.”*' It is clear from these and 
other cases,” that the courts have not invoked audi alteram partem 
at preliminary stages and have not previously thought it necessary to 
invoke the audi alteram partem rule for preliminary hearings designed 
to establish a prima facie case for proceeding with an investigation. 

Indeed the courts have warned against allowing natural justice to 
be oppressive in its requirements. In a slightly different context of 
a tribunal exercising licensing functions, Sir Robert Megarry V.-C. 
warned that “the concepts of natural justice and the duty to be fair 
must not be allowed to discredit themselves by making unreasonable 
requirements and imposing undue burdens.”** But this is exactly the 
situation in which the C.R.E. have now found themselves. 

If we accept that the requirements of audi alteram partem are 
superfluous at the preliminary stage, this still leaves us with a second 
question—when should the respondent be heard? Although Parlia- 
ment intended to give this right during the course of the formal 

28 [1971] A.C. 297. 

2% Ibid. at p.308 (emphasis added). 

30 Fee 3 W.L.R. 729, 800. 

31 [1972] 1 W.L.R. 534, 547. 

2 Jones v. Att.-Gen. [1973] 3 All E.R. 518; Herring v. Templeman [1973] 3 All E.R. 
569; Balen v. Inland Revenue Commissioners [1978] 2 All E.R. 1033; R. v. Statutory Visitors 


to St. Lawrence’s Hospital [1953] 1 W.L.R. 1159. 
33. McInnes v. Onslow-Fane [1978] 3 All E.R. 211. 
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investigation, we would argue that it is inappropriate even then. The 
Race Relations Act conferred powers on the C.R.E. to work towards 
the elimination of racial discrimination principally by education and 
persuasion.** The formal investigation is a crucial part of that 
process. It would seem sensible that those elements of procedure 
redolent of the adversarial system should be avoided. It is also 
difficult to determine at what stage during the investigation the 
respondent should claim the right to be heard. Is it intended that, if 
the investigation carried on for some months, the respondent should 
appear, through counsel if he should so choose, to put his case every 
day that the investigation continues? Must the C.R.E. inform the 
respondent of every piece of evidence as it comes to light in order 
that he might refute it? It is submitted that the right moment for the 
respondent to be heard is when the investigation is complete and 
the C.R.E. has decided to send the statutory “minded-letter.”2> The 
respondent can then answer, question and refute every finding of 
fact if desired both in person and by letter. 

The great advantage of this approach is that it is the obvious time 
for conciliation to take place. Since the C.R.E. are now anxious to 
avoid further confrontations with respondents, they should be able 
to accept binding undertakings which could be entered in a public 
register without the necessity of issuing a non‘discrimination notice. 
Alternatively the undertaking could be made an order of court. If, 
however, the respondents are unwilling to agree to this it now seems 
inevitable that a judicial determination will have to take place. This 
is the consequence of the Amari Plastics case. If these suggestions 
are followed the formal investigation can be retained, the procedure 
shortened and simplified and with the respondent assured of a court 
hearing as a last resort, he may be willing to undertake the anti- 
discrimination measures suggested to him. Although this is a retreat 
from the policy and strategy designed by the framers of the 1976 
Act, it appears to be the only solution to the now limitless rights of 
appeal and opportunities for judicial review. It is also preferable to 
the proposals set out in the C.R.E.’s consultative document,” where 
they suggest that they should be able to accept binding undertakings 
from respondents to make changes in their practices or arrangements 
without any findings that discrimination has occurred. This would 
effectively end formal investigations and thus end the possibility of 
detecting covert discriminatory practices, as well as nullifying the 
educative aspects of the investigation and findings. Since the Gov- 
ernment had acknowledged that the old Race Relations Board had 
been “restricted by the inadequacy of its powers to investigate and 
deal with discriminatory practices”? the new C.R.E. proposals must 
be seen as a capitulation to the hostile reactions of those who were 
the subject of investigations. 

¥ 5.43, 

35 5.58(5), 


36 Cmnd. 6234, para. 38. 
7 Ibid. at p.26. 
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What is now needed to salvage the remnants of the “strategic 
role” of formal investigations is legislative reform and judicial 
support. In addition to the recommendations above, Parliament 
must repeal section 49(4); this is a necessary pre-condition to a new 
approach and with this view both the C.R.E. and the Home Affairs 
Committee? are in agreement. The restrictive case law has hedged 
the power of the Commission to investigate so as to create a series 
of obstacles successful negotiation of which only leads to more 
obstacles. Parliament has legislated four times to promote equal 
opportunities and eradicate discrimination, but a fifth attempt with 
amendments of the kind suggested here or in the C.R.E.’s paper 
will continue to be ineffective so long as judicial attitudes remain 
hostile, or at least unsympathetic. There are times when law is called 
upon to lead, and in this case the judges have failed to support 
Parliament’s initiative. This undermines confidence in the legal 
system and alienates those whom the law is designed to help. 
Research has revealed that individual complaints can only have a 
marginal effect upon the broader problems of discrimination in 
employment and society as a whole; it is therefore all the more 
necessary “that there should be some agency which can adopt the 
more broad based approach to the problem and which can ultimately 
take effective remedial action in order to enforce its findings.” 
While intervention by the courts at an earlier stage is now seen as 
inevitable, a continuation of past attitudes by judges will ensure the 
impotence of anti-discrimination law. 


VERA SACKS” 
JUDITH MAXWELLT 


THE COHABITANT’S FATE? 


IN Burns v. Burns’ the Court of Appeal was called upon to determine 
property ownership as between an unmarried couple who had set up 
home together but who had subsequently separated. The parties 
began cohabiting in 1961 and had two children early in their 
relationship. After two years they moved into a house which was 
purchased in Mr. Burns’s sole name. Mr. Burns paid both the initial 
deposit and subsequent mortgage instalments. Mrs. Burns, as she 
was known, earned no money when the children were young and it 
was not until 1975 that she earned an appreciable income. Though 
free to spend it as she wished the plaintiff did not keep a separate 
account but used her earnings to contribute towards the housekeep- 
ing expenses (though this was not at the defendant’s request) to buy 
fixtures and fittings and consumer durables for the house and to 
purchase “gifts” of clothing for Mr. Burns and the children. She 

3 Report of the Home Affairs Committee, Session 1981-82, para. 51. 

2 Creighton, “Enforcing the Sex Discrimination Act” (1976) Ind.L.J. 42, 52. 
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redecorated the house. Apart from these contributions her time was 
spent keeping the house and looking after the children. For 19 years 
she lived the life of an ordinary married lady, except that she was 
not on the marriage register. 

In 1980 she left the defendant and brought proceedings claiming 
that she was entitled to a beneficial interest in the home. In 
circumstances strikingly similar to those in Gissing v. Gissing? where 
the claim for a beneficial interest failed, the plaintiff nevertheless 
submitted that the above facts produced a resulting trust’ so as to 
entitle her to a share in the equity of the home and that the court 
should recognise the changes in custom that have occurred over the 
last two decades, namely, that many more people live together in 
quasi-marital relationships. 

It was unanimously held that Mrs. Burns’s claim should fail. 
Although the court seemed prepared to acknowledge that it is 
becoming increasingly frequent that couples live together without 
being married, none of the judges was prepared to say that special 
rules should be applied to them. Instead it was agreed that property 
ownership had to be determined according to strict rules as laid 
down by the House of Lords in Pettitt v. Pettitt* and Gissing v. 
Gissing.° Despite this agreement, however, there was a division of 
opinion as to exactly what principles had to be applied to this case. 
Waller L.J., for example, laid stress on Lords Reid and Diplock’s 
approach in Pettitt v. Pettitt, namely, that it was open to the court to 
impute a deemed intention to the parties to share the property. 
Although with due respect to the learned Lord Justice it seems clear 
that such an approach had been disapproved by the majority both 
in Pettitt and Gissing (indeed Lord Diplock expressly resiled from 
this approach in Gissing®) it was only after reading his colleagues’ 
judgments that he was “reluctantly persuaded that the law does not 
permit this court to impute a deemed intention on the facts of this 
case.” 

Fox and May L.JJ. were more in accord. They both agreed that 
to establish a beneficial interest in the property when there is only 
one legal owner the claimant must show that the parties had a 
common intention to hold the property jointly on trust. In the 
absence of an express agreement both held that it is open to the 
court to infer a common intention to share where the claimant has 
made a substantial financial contribution to the acquisition of the 
property. Both agreed® that inferences of a common intention can 
be made where the claimant has made a direct payment to the 
purchase price (e.g. to the initial deposit) or makes regular contri- 

2 [1971] A.C. 886. 

3 It is to be noted that the catchwords in the All England Report wrongly refer to a 
constructive trust. 

4 [1970] A.C. 777. 

5 Hor A.C. 886. 

6 Ibid. at p.904F. 


7 [1984] 1: All E.R. at p.250. 
8 Ibid. at p.252, per Fox L.J. and at pp.264—265, per May L.J. 
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butions to the mortgage instalments. On the crucial question of the 
relevance of payment of household expenses, however, the judg- 
ments were differently expressed. Fox L.J. said? said it would be 
sufficient if the claimant “makes a substantial financial contribution 
to the family expenses so as to enable the mortgage instalments to 
be paid.” This statement, which is in accord with the views expressed 
in past cases by Lord Denning M.R.,'° would seem to imply that a 
person who has not made an initial contribution to the purchase 
price could, in certain circumstances at least, gain a beneficial 
interest by subsequently contributing to the family expenses.‘ May 
L.J., on the other hand, seemed to exclude such a possibility for 
while he accepted” that contributions to family expenses can be 
taken into account so as to increase the quantum of the claimant’s 
share, in cases where an intention to share can already be inferred 
from a direct contribution to the deposit, he only instanced direct 
and regular contributions to the mortgage instalments as giving rise 
to such an inference where no initial contributions have been made. 
Whether this difference was intended is open to doubt and it may be 
said that neither referred to Lord Diplock’s statement in Gissing® 
that a subsequent adjustment to the contribution to household 
expenses could give rise to an inference of an intention to share. 

Whatever their differences both Fox and May L.JJ. were agreed 
that Mrs. Burns’s contributions were insufficient to raise an inference 
that there was an intention to share the property. In Fox L.J.’s 
view” it was quite unreal to say that, overall, she made a substantial 
financial contribution to the family expenses. The money that she 
earned was “in no sense ‘joint money.’ It was her own; she was not 
expected and not asked to spend it on the household.” Both he and 
May L.J. held that the plaintiff’s performance of domestic duties in 
the house and of the looking after the children could not be taken 
into account since this was not related to the acquisition of the 
house. May L.J. put the point starkly by saying” that a woman “is 
not entitled to any share in the beneficial interest in [the] home even 
though over a very substantial number of years she may have worked 
just as hard as the man in maintaining the family, in the sense of 
keeping house, giving birth to and looking after and helping to bring 
up the children of the union.” 

In reaching this conclusion both judges had in mind Hall v. Hall'® 
and in particular Lord Denning M.R.’s statement!’ that the size of 
a beneficial interest “depends on the circumstances and how much 

° Ibid. at p.252j. 

1° See e.g. Falconer v. Falconer [1970] 3 All E.R. 449-452; Hargrave v. Newton [1971] 
3 All E.R. 866, 869 and Hazell v. Hazell [1972] 1 All E.R. 923, 927. 

1! See also Fox L.J.’s comment, at [1984] 1 All E.R. at p.253h. 

2 Ibid. at p.26Sa-b. 

3 [1971] A.C. at p.909. 

1 [1984] 1 Al E.R. at p.254. 

15 Ibid. at p.265c. 


16 (1982) 3 F.L.R. 379. 
7 Ibid. at p.381F. 
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she has contributed—not merely in money—but also in keeping up 
the house; and, if there are children, in looking after them” (emphasis 
added). It was pointed out, however, that the decision in Hall rested 
On a concession that a trust existed and that Lord Denning M.R.’s 
comments were contrary to the principles laid down by the House 
of Lords. 

In legal terms the outcome of Burns v. Burns should occasion no 
real surprise. After all the facts were really on all fours with Gissing 
v. Gissing where the wife’s claim failed and even Lord Denning 
M.R.’s subsequent attempts to dilute the strict principles there laid 
down had not gone as far as this case would have demanded. It is 
interesting to speculate, however, how Lord Denning M.R. would 
have in fact decided the case. The importance of the decision is that 
after examining all the relevant authorities the Court of Appeal in 
its first significant case in this area since Lord Denning M.R.’s 
retirement has firmly reasserted the strict legal principles applicable 
to determining property ownership between cohabitants. In effect 
Burns v. Burns represents the same legal landmark for cohabitants 
as Gissing v. Gissing did for wives before the change in the divorce 
law. The enthusiasm with which the decision was reached varied 
according to the judges for it was common ground that had Mrs. 
Burns married she would have received some share of the property 
in divorce proceedings. Waller L.J. was clearly the most reluctant 
and indeed seemed set to dissent. Both Fox and May L.JJ. stressed 
that the determination of the dispute did not rest upon the concept 
of fairness as in divorce and that changes in the law were a matter 
for Parliament rather than the court. However, May L.J. thought’? 
that Mrs. Burns could “justifiably say that fate had not been kind to 
her.” The question remains, however, whether it is the courts rather 
than fate that is being unkind. Whatever the merits of saying that it 
is up to Parliament to change the law” there is little to be said for 
a doctrine of law that is itself artificial (in the sense that the parties 
will rarely have truly agreed to share property even where there are 
direct contributions to the purchase price) which causes injustice in 
cases such as this. Whether it was open to the Court of Appeal to 
decide the matter differently seems doubtful”? but it would have 
been open to the House of Lords to have come to a different 
decision. It is submitted that the most honest approach in these cases 
would be to impute agreements to the parties.*' More radically the 

18 [1984] 1 All E.R. at p.265e. 

19 In this respect attention was rightly drawn to Lord Reid’s comments in Pettitt v. Pettitt 
[1970] A.C. at pp.794-795 that “it is now widely recognised that it is proper for the courts 
in appropriate cases to develop or adapt existing rules of common law to meet new 
conditions.” 

2 Query, however, whether there might have been scope to have considered the 
application of a constructive trust rather than being exclusively concerned with a resulting 
trust. The full implication of decisions like Re Densham [1975] 3 All E.R. 726 and Eves v. 
Eves [1975] 3 All E.R. 768 have still to be worked out—see the pertinent observations by 
Webb (1976) 92 L.Q.R. 489 and see note 22 below. 


21 ie. the minority view of Lords Reid and Diplock expressed in Pettitt v. Pettitt should 
be adopted. 
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court could openly develop the concept of a constructive trust into 
a remedy against unjust enrichment as in the United States.” This 
would require the courts to accept that there is no necessity for an 
intention to share the property nor that there has to be a fiduciary 
link between the claimant and the; legal owner. Further, there would 
have to be judicial acceptance of the view already taken in matri- 
monial legislation that a monetary value can be placed on non- 
financial contributions to the family and home. Whether the current 
House of Lords would be prepared to be so innovatory seems 
doubtful as is indicated by their refusal to hear an appeal in Burns. 
In the event, therefore, it is left to Parliament to make the fates 
kinder to cohabitants. 


N. V. LowE* 
ANDREW SMITHİ 


WHEN DoEs A CORPORATION FORGET? 


INTERROGATORIES are an important part of English legal procedure. 
A court may order a party who answers them insufficiently to make 
further answer.' A person answering on behalf of a company” must 
state not what is known to him as an individual but what is within 
the knowledge of the company. But what does a company “know”? 
Does it have the same “knowledge” for all legal purposes? And 
when does it forget what it has known? 

A company, decided Sir Robert Megarry V.-C. in Stanfield Proper- 
ties Ltd. v. National Westminster Bank P.L.C.,? must make reason- 
able inquiries in answering interrogatories not only of existing, but 
also of its “former officers, servants or agents” unless they have 
disappeared or left a long time before. The inquiries need not 
become a “pursuit of ancient history”; the test is reasonableness. 
Any person “who is an obvious source of knowledge” must be 
questioned: “If he is not, the company should say why.” 

This is the functional approach to the question of corporate 
knowledge, tailoring to the purpose in hand the net of human 
persons whose knowledge will be ascribed to the company. It has 





” See e.g. Scott on Trusts (3rd ed., 1967), Vol. V, Chap. 13 especially at pp.3417-3418. 
How far the English courts have already done this on occasion is a matter of debate. See 
e.g. Peffer v. Rigg [1977] 1 W.L.R. 285 and the comments thereon inter alia in (1977) 93 
L.Q.R. 341 (R. J. Smith) and (1977) 40 M.L.R. 602 (S. Anderson). More generally see 
A. J. Oakley [1973] C.L.P. 17 and Waters (1975) 53 Can. Bar Rev. 366. Perhaps the best 
but most critical review of this development is that contained in Hanbury and Maudsley’s 
Modern Equity (11th ed. by R. H. Maudsley and Jill E. Martin), pp.394-398. 

* Lecturer in Law, Bristol University. 

+ Undergraduate, Bristol University. 

'R.S.C., Ord. 26, 1.5. 

> The secretary, director or other proper officer may be called upon to answer: Chaddock 
v. British South Africa Co. [1896] 2 Q.B. 153. See R.S.C., Ord. 26, r.2. 

> [1983] 1 W.L.R. 568; disagreeing in principle with Brett L.J., in’ Bolckow, Vaughan 
& Co. v. Fisher (1882) 10 Q.B.D. 161, 169. 

* [1983] 1 W.L.R. at pp.570-571. The answer must show that an attempt to make 
reasonable inquiries has been made. 
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long been preferred to the metaphysical, or “identification,” 
approach.’ The latter derives from the identification of directors as 
the alter ego of the company, a formula used originally to ascribe 
“actual” or personal (rather than vicarious) fault to companies.° This 
led Denning L.J., in a passage redolent of the medieval schoolmen 
and “realist” jurisprudence, to liken a company “to a human body.” 
It has a “brain and a nerve centre which controls what it does” and 
“hands which hold the tools,” under directions from that centre, 
“mere servants or agents who are nothing more than hands to do 
the work.” The state of mind of the “hands” is not the state of mind 
of the company; but the intention of the “directors and managers 
who represent the mind and will of the company” is the company’s 
intention.’ 

Both civil and criminal law have encountered difficulties in using 
this “identification” approach. Which managers other than directors, 
for example, are part of the “nerve centre”? In regard both to 
negligence and to criminal offences the functional tendency has 
grown to include whatever layers of management are appropriate to 
the issue.® The “fault” of top management below the board may be 
personal to the company but that of superior employees is not’; and 
the knowledge of a servant is not that of the company for the 
purpose of aiding and abetting.”° Shareholders, even when voting in 
general meeting, are not identifiable with “the company” itself”, 
and the company will be directly procured to act in breach of 
contract only when the inducement reaches it in the form of a person 
“who has authority on the company’s behalf to make contracts,” not 
any other managerial agent.” 

Whilst, therefore, the metaphysical approach may be a colourful 
guide, it does not lead beyond the foothills of the problem. The man 
who is the company’s hand for one legal purpose may need to be 
transplanted into its heart or brain for another. Thus, the company 
secretary, after being largely excluded from the nerve centre, has in 
recent judgments gradually been admitted to a more prominent 

5 See L. H. Leigh, The Criminal Liability of Corporations in English Law (1969), Chap. 
7; cf. Gower’s Modern Company Law (3rd ed., 1979), pp.205-212. 

6 Lennards Carrying Co. Ltd. v. Asiatic Petroleum Co. Ltd. [1915] A.C. 705; see Lord 
Reid on the inaccurate Latin: Tesco Supermarkets Ltd. v. Nattrass [1972] A.C. 153, 
K i (Eng.) Co. Ltd. v. Graham & Sons [1957] 1 Q.B. 159, 172-173. See too Lord 
Denning M.R. in Boulting v. A.C. T.T. [1963] 2 Q.B. 606; and in an overenthusiastic use 
of the alter ego image: Sze Hai Tong Bank v. Rambler Cycle Co. [1959] A.C. 576; 
Wedderburn [1960] Camb.L.J. 11. 

8 See on “actual fault or privity”: The Lady Gwendolen [1965] P. 294; and in criminal 
Sa T k v. Nattrass [1972] A.C. 153; R. v. Andrews Weatherfoil [1972] 1 

9 The Garden City [1982] 2 Lloyd’s Rep. 382 (top and deputy executives as against chief 
A id (Quarries) Ltd. v. Harvey [1965] 2 Q.B. 233; Knowles Transport v. Russell 
[1975] R.T.R. 87; compare the malice of directors identified with the company: Triplex 
Safety Glass Co. Ltd. v. Lancegaye Safety Glass [1939] 2 K.B. 395. 

n See Northern Counties Securities v. Jackson & Steeple Ltd. [1974] 1 W.L.R. 1133 


(contempt of court; same persons acting as directors are identified). 
2 D, C. Thomson Ltd. v. Deakin [1952] Ch. 646, 681, Evershed M.R. 
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role’; but because he is primarily concerned with the company’s 
documentation, his knowledge was early said to be that of the 
company.’* This applies to him as to directors, however, only where 
the officer has the knowledge in his capacity as officer of the 
company and owes a duty to notify it.” Thus, in regard to loans, the 
company is not fixed with notice even when a director has knowledge 
of facts, if to disclose them would be to disclose his own breach of 
duty’® or if he acquired them in a private capacity only.” Just so a 
careless director acting for the company in some capacity other than 
a director does not involve it in personal (as opposed to vicarious) 
liability. 1° 

But if the company acquires knowledge or forms an intention 
through such an officer, when does the company lose it? Lord 
Sumner stressed that a company is not “deemed automatically to 
know everything that appears in its ledgers.” One may ask, though, 
whether such a principle is so unthinkable in the days of computer- 
ised information. Should it be able to forget information which is 
easily retrieved? Twenty years ago, an incorporated parish council 
was found to have knowledge of facts (gaps in a playground slide) 
both because its minutes recorded them 16 years before (the repairs 
having meanwhile disintegrated) and because some councillors were 
on the council at both dates.” Clearly, the extent to which a 
corporate body is permitted to “forget” its ledgers or escape the 
knowledge of managers or ex-managers must depend upon the 
technology available and the liability, or right, in issue. 

The conspiracy cases illustrate the twists and turns of the functional 
approach. Where conspirator-directors people the boardrooms of 
various companies, their knowledge and purpose is attributed to 
companies who are the court’s target as parties to a civil conspiracy 
(or as recipients from persons acting in breach of trust) whilst the 
“victim” company is shielded.” But in criminal conspiracy, although 
a company can conspire with its director, the need for two “minds” 
is relied upon to overtake liability for an alleged combination 
between a controlling director and his wholly owned company.” 

3 See Panorama Developments v. Fidelis Furnishing Fabrics Ltd. [1971] 2 Q.B. 711; on 
the earlier, more restrictive view, see: Gower op. cit. p.158. 

4 Houghton Ltd. v. Nothard, Lowe & Wills Ltd. [1928] A.C. 1, 14, per Lord Dunedin; 
compare Alletson v. Chichester (1875) L.R. 10 C.P. 319. 

'S Re Hampshire Land Co. [1896] 2 Ch. 743; Re Fenwick Stobart [1902] 1 Ch. 507 (officer 
of two companies). 

16 Re European Bank (1870) 5 Ch. App. 358; Houghton v. Nothard, Lowe & Wills, supra. 

Re David Payne [1904] 2 Ch. 608; Societe Generale de Paris v. Tramways Union (1884) 
14 Q.B.D. 424, 438. 

'8 Bloor v. Liverpool Derricking Co. [1936] 3 All E.R. 399 (common employment). 

° Houghton v. Nothard, Lowe and Wills [1928] A.C. at p.18. 

%2 Bates v. Stone Parish Council [1954] 3 All E.R. 38 (Birket L.J. relying upon the 
minutes, Romer and Somervell L.JJ., preferring not to rest upon the minutes alone). 

*1 Belmont Finance Corpn. v. Williams Furniture [1979] Ch. 250, C.A.; and ibid. (No. 2) 
[1980] 1 All E.R. 393, C.A.; see Clerk and Lindsell on Torts (15th ed., 1982), p.764. 

2 R. v. McDonnell [1966] 1 Q.B. 233; cf. R. v. Blamires Transport Services Ltd. [1964] 
1 Q.B. 278. See a more questionable application of “identification” in R. v. Pearlberg & 
O’Brien [1982] Crim.L.R. 829 (no theft from wholly owned company); Smith (1983) 4 


Co.Law. 224; now rejected by the C.A. in Attorney-General’s Reference (No. 2 of 1982) 
The Times, November 25, 1983. 
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In similar fashion, courts have variably interpreted the very notion 
of “officer” of the company,” before taking the next step, which is 
to put aside the need for an alter ego in favour of granting rights, or 
imposing liability, via the modern route of agency and vicarious 
responsibility.” 

The judgment in Stanfield Properties adds to the authority for a 
flexible approach. What the company knows or should know will 
depend on the purpose of the necessary inquiry, not upon any 
anthropomorphic concept of what a corporation “is.” Indeed, Pro- 
fessor Hart’s inaugural lecture surely administered to that question 
the coup de grace. 

But there are still problems. While the company may justly be 
required to answer in interrogatories for what its servants and former 
servants know, it would be absurd to draw the boundaries of its 
knowledge that wide for most other purposes. Legislation frequently 
assumes that a company has a certain “knowledge,” “intention” or 
“purpose.” Parliament should now confront the burgeoning uncer- 
tainties of the functional approach, and, free at last from the ghosts 
of Gierke and Dicey, turn its attention to the meaning of those 
concepts in order to make provision in designated areas of law?” for 
statutory guidelines or presumptions for future judicial inter- 
pretation. 


W. 


SEx DISCRIMINATION AND THE EUROPEAN COURT: CAN COMMUNITY 
Law LEAD TO MORE EFFECTIVE ENFORCEMENT? 


THE United Kingdom has once more been found to be in breach of 
its obligations under the EEC Treaty. In its recent judgment handed 
down in the enforcement action Commission v. United Kingdom,' 
the Court of Justice of the European Communities held that the 
United Kingdom had failed to enact provisions necessary to give 
effect to the EEC Directive on the implementation of the principle 
of the equal treatment of men and women as regards access to 
employment, vocational training and promotion, and working con- 
ditions (“Equal Treatment Directive”).* This case follows the con- 


3 See Re A Company [1980] 1 All E.R. 284 (rev’sed on other grounds sub nom. Re 
Racal Communications {1981] A.C. 374). 

24 See Law Commission Working Paper No. 44, Criminal Liability of Corporations 
(1972); and contrast Hirst v. W. Riding Banking Co. [1901] 2 K.B. 560, with Lawrence 
Chemicals Ltd. v. Rubenstein [1982] 1 W.L.R. 284. 

3 H. L. A. Hart “Definition and Theory in Jurisprudence” (1954) 70 L.Q.R. 37. 

% See, for example, ss.42-43 of the Companies Act 1981 on “purpose.” 

2 For example, Lord Sumner’s suggestion that the “organs” by which a company receives 
knowledge, “may be specially determined by the articles of its constitution” (Houghton v. 
Nothard, Lowe & Wills [1928] A.C. at p.18) might be acceptable for some, but not for all, 
purposes. See the parallel approach of Lord Diplock in Tesco Supermarkets v. Nattrass, 
supra, but the different evidential use of the articles in Attorney-General’s Reference, (No. 
2 of 1982) The Times, November 25, 1983, C.A. 

1 Case 165/82; [1984] 1 C.M.L.R. 44, [1984] I.R.L.R. 29. 

2 Directive 76/207; O.J. L39/40 of February 9, 1976. 
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demnation in 1982 of the British equal pay legislation as insufficient 
to satisfy the requirements of the EEC Equal Pay Directive.’ 

The Commission had alleged three main violations; only two were 
upheld by the Court, although Advocate General Rozes supported 
all the Commission’s findings. These will be dealt with in turn, 
although only the first raises real problems for English law and will 
accordingly be considered in greater detail. 

This involved the failure to enact measures giving full effect to the 
provisions of Articles 3 to 5 of the Directive which purport to ensure 
the implementation of the principle of equal treatment of men and 
women in all aspects of work. In particular, the Commission objected 
to the failure of the United Kingdom Government to introduce a 
measure providing that “any provisions contrary to the principle of 
equal treatment which are included in collective agreements, indivi- 
dual contracts of employment, internal rules of undertakings or in 
rules governing the independent occupations and professions shall 
be, or may be declared, null and void or may be amended.” 

The Government had failed to introduce such a measure in the 
belief that it would serve no useful purpose in law. Under section 18 
of the Trade Union and Labour Relations Act 1974, any collective 
agreements entered into before December 1, 1971, or after the 
coming into force of that Act, are presumed not to be intended to 
be legally binding, in the absence of an express provision to the 
contrary. The Government claimed to be unaware of the existence 
of any legally enforceable collective agreements in the United 
Kingdom. ) 

Therefore, argued the United Kingdom, there is no need for the 
introduction of a specific provision covering this matter. In so far as 
collective agreements are legally binding or can be enforced through 
incorporation in individual contracts of employment, they are 
covered by section 77 of the Sex Discrimination Act 1975 which 
provides in effect that a discriminatory term in a contract is void. 
Alternatively, applying section 3 of the Equal Pay Act 1970, a 
collective agreement containing discriminatory terms can be referred 
to.the Central Arbitration Committee for amendment. It should be 
noted, however, that such a remedy could never be sufficient for an 
individual victim of discrimination. Collective agreements can only 
be referred by parties to the agreement, under the terms of section 
3, and moreover, the C.A.C. has no jurisdiction to amend indirectly 
discriminatory provisions.* In support of its arguments the Govern- 
ment maintained that if any discriminatory collective agreement 
were put-into practice, its use would be unlawful under the basic 
provisions of the Sex Discrimination Act prohibiting discrimination 
in employment on the grounds of sex or marital status to be found 
in section 6. These arguments apply equally to any discriminatory 


> Case 61/81 Commission v. United Kingdom [1982] E.C.R. 2601. 
* See R. v. C.A.C., ex p. Hy-Mac Ltd. [1979] ILR.L.R. 461 (D.C.). 
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clauses in the internal rules of undertakings as well as in the rules of 
the independent professions. 

These statutory provisions were insufficient to satisfy the Court. 
The fundamental premise behind the arguments of the Commission, 
which were accepted by the Court, related to the requirements of 
legal clarity and security. This approach was endorsed by the 
Advocate General. She pointed to the line of Court authority in 
which it has been held that it is not sufficient for obligations under 
Community law to be implemented by administrative practice where 
the actual law remains in breach. In particular she referred to the 
recent case of Commission v. Italy,” where the Court reiterated this 
principle; she and the Commission accordingly argued that a specific 
provision declaring unlawful all discriminatory clauses in collective 
agreements was needed in the interests of legal certainty. In support 
of these contentions, the Commission suggested that there is a 
fundamental distinction between a discriminatory provision which is 
not legally enforceable because of the nature of the legal effects 
created by the agreement in which it is included, and a provision 
which is deemed by statute not to exist. Only in the latter case would 
the individual be fully protected. It should be noted, however, that 
in English law the essential problem about a “gentleman’s” agree- 
ment is that of remedies. A collective agreement is normally intended 
not to be legally enforceable: how then can a stranger to such an 
agreement, such as a female victim of indirect discrimination, come 
before the court and obtain a binding judgment to the effect that the 
discriminatory provision is null and void? It is submitted that by 
analogy with Eastham v. Newcastle United Football Club and others® 
such a victim would be able to obtain a declaration to this effect. In 
Eastham it was held that a professional football player had a 
sufficient interest to challenge the retention and transfer system 
operated by the Football League and Football Association in concert 
with Football clubs as being in unlawful restraint of trade. Wilber- 
force J. said that “the court has jurisdiction to grant a declaratory 
judgment, not only against the employer who is in contractual 
relationship with the employee, but also against the association of 
employers whose rules or regulations place an unjustifiable restraint 
on his liberty of employment.”’ No reference to this possible remedy 
was made in the enforcement proceedings. 

Similar difficulties, provoked by the nature of the legal effects 
produced by collective agreements in English law, are encountered 
in the Transfer of Undertakings (Protection of Employment) Regu- 
lations.® These are intended to implement the so-called Acquired 
Rights Directive’ introducing the principle of the automatic transfer 

5 Case 145/82; judgment delivered March 15, 1983. 

§ [1963] 3 All E.R. 139. 

7 Ibid. at p.157. 

è S.I. 1981 No. 1794. See generally Hepple, “The Transfer of Undertakings (Protection 


of Employment) Regulations” (1982) 11 1.L.J. 29. 
9 EEC Directive 77/187 O.J. L61/26 of March 5, 1977. 
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of contracts of employment, collective agreements and trade union 
recognition under certain circumstances where a business has been 
transferred. Regulation 6 accordingly provides that a collective 
agreement is to continue in force after the transfer and is to apply 
to the employees as if it had been concluded with the transferee. As 
those terms in a collective agreement which have been incorporated 
into individual contracts of employment are protected independently 
elsewhere in the Regulations, this provision appears to apply only to 
extra-contractual terms of the same nature as those which might 
cause problems in the context of sex discrimination. Since, however, 
it is expressly stated that this regulation is without prejudice to 
section 18 of the T.U.L.R.A. 1974 there does seem to be little 
chance of some sort of limited enforceability applying in this context. 
Article 3(2) of the Directive which purports to confer on workers 
the right to rely, as against their new employer, on the terms of 
their old collective agreements, in common with the analogous 
provisions in the Equal Treatment Directive, appears to be aimed 
primarily at Continental legal systems where collective agreements 
are commonly treated as contracts. However, there seems to be no 
objection in principle to an employee obtaining a declaration against 
his new employer to the effect that the latter is bound by the 
collective agreements concluded with the transferor, relying on the 
Regulations as interpreted in the light of the clear words of the 
Directive.” 

Despite the persuasive force of Eastham’s case, it remains an open 
question whether the courts would follow a similar approach in a 
‘case of direct or indirect sex discrimination in a collective agreement. 
There may be grounds for distinguishing this case which was based 
on the common law rules on restraint of trade. Eastham was 
contractually bound to Newcastle United by reference to the rules 
and regulations which he sought to challenge; it may be, therefore, 
that the analogy is valid only in so far as the collective agreement 
has been incorporated into the victim’s contract of employment. 
This would obviously considerably reduce the value of this remedy 
since in the case of incorporation the terms of the agreement will in 
any case be subject to attack under section 77. Uncertainty as to 
whether a particular term is or is not deemed to be incorporated 
into an individual contract of employment would likewise do nothing 
to alleviate the difficulties faced by a victim of sex discrimination 
who is seeking an effective remedy. 

Nagle v. Feilden" may, it is submitted, offer some guidance. In 
that case a lady trainer successfully challenged an unwritten rule of 
-the Jockey Club to refuse licences to women trainers; this clearly 
goes beyond the case where the victim is in fact contractually bound 
by reference to the terms which are being challenged. This case has 

10 One should set against this the discouraging remarks of the Minister responsible for 
the Regulations who stated in the Commons that the transferee could “at once repudiate” 


agreements he does not like. H.C. Deb., Vol. 114, col. 679 (December 7, 1981). 
u [1966] 1 All E.R. 689. 
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been criticised as being bad law because the Court of Appeal was 
charging “into sectors hitherto private on the horse of public 
policy.”’* Since the lady suffered no quantifiable damage she had no’ 
cause of action in tort; the Jockey Club could not have committed 
a wrong in refusing to contract with her. However, the Court of 
Appeal rightly believed that conduct such as the wilful-exclusion of 
women is sufficiently contrary to public policy to justify the award 
of a declaration. Such an attitude may have been far-sighted in the 
1960s, but in the 1980s should surely be the norm in view of our 
protective legislation. The de facto consequences of a discriminatory 
clause in a collective agreement must therefore be sufficient to allow 
a victim successfully to bring an action for a declaration of nullity. 

The possibility of obtaining a declaratory judgment along these 
lines under the existing law will not, however, have to’ be considered 
after the United Kingdom has implemented the Court’s judgment to 
the effect that a specific statutory provision is needed invalidating 
discriminatory terms in all collective agreements regardless of the 
legal effects they do or do not produce. According to Paragraph 11 
of the judgment “the reason for this generality lies in the fact that, 
even if they are not legally binding between the parties who sign 
them or with regard.to the employment relationships which they 
govern, collective agreements nevertheless have important de facto 
consequences for the employment relationships to which they refer, 
particularly in so far as they determine the rights of the workers 
and, in the interests of industrial harmony, give undertakings some 
indication of the conditions which employment relationships must 
satisfy or need not satisfy.” 

It is clear that the Court is coming very close.to what is termed 
the “psychological effect” of legal provisions and terms which are in 
breach of Community law; this idea was discussed in Miller Inter- 
national Schallplatten v. Commission”? where it was held that the 
mere existence in a contract of a'term forbidding customers from 
exporting the applicant’s records, even though it was not actually 
enforced, was sufficient for there to be a breach of the competition 
rules. This was because of its psychological effect which tended to 
lead to the splitting up of markets. This idea has also been of 
influence in the development of the fundamental freedoms of the 
Community.“ 

The second violation alleged by the Commission related to the 
scope of permissible exceptions to the principle of equal treatment 
allowed under the Directive. Article 2(2) of the Directive reads as 
follows: “This directive shall be without prejudice to the rights of 
Member States to exclude from its field of application those occu- 

2 J. A. Weir, [1966] C.L.J. 165. 

i3 Case 19/77 [1978] E.C.R. 131; see J. A. Usher (1978) 3 E.L.Rev. 153. 

'* See also Case 167/73 Commission v. France (French Merchant Seamen Case) [1974] 
E.C.R. 359; here a statutory provision forbidding the access of non-nationals to the 


Merchant Navy was held to be in breach of Community law although by administrative 
practice it was not applied. 
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pational activities and, where appropriate, the training leading 
thereto, for which, by reason of their nature or the context in which 
they are carried out, the sex of the worker constitutes a determining 
factor.” The Court followed the Commission in holding that the 
exceptions to the principle of equal treatment laid down in section 
6(3) of the Sex Discrimination Act covering employment for the 
purposes of a private household and in an undertaking employing 
five persons or fewer went beyond the scope of Article 2(2). 

The Court rejected the contention of the British Government that 
both of these exceptions could be justified on the basis of the close 
personal relationship between the employer and his employees. In 
the case of private households, it reduced the arguments to a 
consideration of the need to reconcile the principle of equal treat- 
ment with the principle of respect for private life. The Court may, 
however, have left itself open to misinterpretation because it held 
that (paragraph 14): “whilst it is undeniable that, for certain kinds 
of employment in a private household, that consideration may be 
decisive, that is not the case for all the kinds of employment in 
question.” It is submitted that the concept of a “private household” 
is sufficiently well-defined in English law to exclude all but a very 
few occupational activities; it seems unfortunate that the Govern- 
ment will have to legislate to introduce an exception drafted in 
vague terms which may in fact assure less protection for the principle 
of equal treatment since it would be more open to abuse in the name 
of the principle of respect for private life. 

Jt emerges from the case that the Commission was seeking to 
encourage the Court to offer some guidance about the implemen- 
tation of directives. According to the Commission, the Member 
States have no discretion when laying down the exception to the 
principle of equal treatment and must follow the pattern of the 
Directive by making provision for a general exception to be inter- 
preted by the courts. Apparently legislative interpretation is not to 
be allowed, or least carries the risk of inviting an enforcement action 
if the Commission disagrees with the interpretation. Of course, a 
court which interpreted the exception in a manner incompatible with 
the case law of the European Court would likewise be in breach of 
Community law. The Court, however, failed to take the opportunity 
to consider these questions when dismissing the British submissions 
with very cursory reasoning. In the case of small undertakings it 
simply held that the United Kingdom had put forward no argument 
to support its contention that the sex of the worker may be a 
determining factor by reason of the nature of the activities or the 
context in which they are carried out. 

It is in any case questionable whether the sort of approach 
advocated by the Commission would not trespass on the sphere of 
authority left to Member States in relation to Directives, that of the 
choice of form and methods. One should also question whether the 
drafting of an exception in the terms suggested by the Directive 


354 THE MODERN LAW REVIEW [Vol. 47 


would make any difference to the case which appeared to cause 
particular concern to the British Government, that of the elderly 
female owner or manageress of a small shop who wished to employ 
other women. Even if such a case were not to fall within the ambit 
of a general exception in the terms of Article 2(2) of the Directive, 
it may nevertheless be covered by other exceptions provided for in 
the Sex Discrimination Act including those relating to decency’ and 
residence’® which are legitimated by Article 2(3) of the Directive; 
this provision excludes measures taken for the protection of women 
from the ambit of the principle of equal treatment. 

The final violation alleged concerned the partial ban operated by 
the United Kingdom at that time on men training and practising as 
midwives." The Court held that this partial ban did not exceed the 
residual powers left to Member States under Articles 2(2) and 9(2) 
of the Directive. The latter provides that Member States “shall 
periodically assess the occupational activities referred to in Article 
2(2) in order to decide, in the light of social developments, whether 
there is justification for maintaining the exclusions concerned.” 
Accordingly the United Kingdom announced plans during the pro- 
ceedings, which were subsequently put into action,’ to relax the 
restrictions on men whilst maintaining adequate safeguards for those 
women who objected to being treated by a male midwife. This was 
a sensible decision on the part of the Court which clearly recognised 
the need for social awareness and flexibility to be combined with the 
need to protect certain vulnerable classes of women, particularly of 
ethnic minorities, whilst maintaining progress towards true equality 
of opportunity. 

' It will be seen that this case has raised several points of importance 
for both Community law and English law: for instance, how far 
should anti-discrimination law trespass into the domain of private 
life, and should this be decided by Parliament, the courts or even 
the EEC Institutions? It places considerable weight on the notions 
of legal clarity and psychological effect, notions upon which Com- 
munity law relies heavily in order to achieve full recognition within 
national legal orders. It is clear from decisions such as the French 
Merchant Seamen Case,” that Community law requires the express 
enactment of Community rights and obligations by way of national 
legislative measures. This case pursues the same objectives, 
although, as we have seen, the road towards effective implementa- 
tion in the United Kingdom is paved with obstacles. Nevertheless, 
assuming the availability of a declaratory remedy, it may be that this 

5 §.7(2)(b). 

16 §.7(2)(c) as interpreted in Sisley v. Britannia Security Systems Ltd. [1983] I.R.L.R. 404 
to mean involving a concept of residence either temporary or permanent. 

17 Sex Discrimination Act, s.20. 

18 Sex Discrimination Act 1975 (Amendment of Section 20) Order 1983, S.I. 1202 of 


1983 dated August 5, 1983. 
19 Supra note 14. 
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case, by forcing the introduction of a statutory provision condemning 
discriminatory collective agreements, could do much to aid the fight 
against discrimination. 


JOSEPHINE SHAW* 


DECONSTRUCTION: INTERPRETING THE REGULATION OF BUILDING 
OPERATIONS 


SOME of the thorniest problems of judicial construction are presented 
by legal provisions in which the wording suggests that the facts 
before the court were not of a kind anticipated by the legislators or 
their draftsmen. Kealey v. Heard’ is illustrative of the consequences 
of the contrast between the somewhat rigid qualities of the available 
techniques of statutory interpretation and the more flexible response 
comprehended by the common law’s approach to new and developing 
factual situations. 

The difficulties raised by the entry of the layman into territory 
which is traditionally the preserve of those working professionally 
are relatively familiar to the principles of common law negligence, 
but almost unknown to the framework of regulations which governs 
health and safety at the workplace. The defendant in Kealey v. 
Heard was rehabilitating a pair of semi-derelict houses with a view 
to conversion into flat-units. He employed a number of tradesmen 
to perform specific aspects of the necessary work. One of these, the 
plaintiff, suffered injury when a scaffold board erected by a scaf- 
folding contractor gave way. The latter could not be discovered, so 
the plaintiff pursued his remedy against the building owner. 

The provisions for interpretation by Mann J. were regulations 2 
and 3(1) of the Construction (Working Places) Regulations 1966,” 
which place certain duties on “every contractor, and every employer 
of workmen” who “undertake” “building operations. . . .” Breaches 
of a number of the Regulations were admitted by the defendant 
should he be found to owe the requisite duty. The case against him 
was also framed in negligence. The defendant was not an “employer 
of workmen,” as all those he employed were independent contrac- 
tors. Was he then a “contractor”? Yes, held the judge, but not one 
who was “undertaking” building operations. The judge considered 
the problem in this way: “It may at once be observed that the word 
‘contractor’ is not in fact prefaced by the word ‘building.’ Taking the 
word ‘contractor’ alone and applying to it its ordinary meaning, the 
defendant was a contractor; he had contracts with his tradesmen.”* 
In explaining his decision Mann J. said that he saw “no reason to 
avoid the ordinary meaning of the word” “contractor,” and appar- 

* Research Assistant in European Law, University College London. The author would 
an oe Professor B. A. Hepple for his many helpful comments on an earlier draft of 
mt [1983] 1 W.L.R. 573. 


2 §.1, 1966 No. 94. 
3 At p.577. 
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ently no reason either to discuss the range of possible meanings of 
“undertaking building operations.” The “ordinary meaning” 
approach to statutory construction, sometimes described as the 
“ordinary man’s” or “common-sense” interpretation, has held a 
prominent position in recent interpretative history, but has not 
perhaps gained in utility with the frequency of its citation. Its 
employment tends to be accompanied by the assumption, underlined 
by the absence of justification or authority presented for its use, that 
to indicate dissent from the particular meaning thus advanced is 
evidence of the dissenter’s peculiar or pedantic conception of lin- 
guistic usage or, at a more basic level, of his inability to recognise 
that which the ordinary man (the ordinary judge?) regards as 
common sense. This, in a legal system which attaches considerable 
weight to its pragmatism and the cautious use of a priori reasoning, 
is not a position to be held with impunity. Thus such judicial 
reasoning is employed, if not unnoticed, at least largely 
unquestioned. 

The ordinary plaintiff might be forgiven for inquiring whether a 
person cannot “undertake” building operations if he engages inde- 
pendent contractors to perform specific tasks on the site. The Oxford 
English Dictionary lists 10 possible meanings of the word. One such 
definition is “to give a pledge or promise; to enter into a compact or 
contract.” Clearly regulation 3(1) does not grammatically bear such 
a construction (i.e. confining its effect to situations where there is a 
legally enforceable contract, although there will almost invariably be 
one) but it does serve to demonstrate that there is a tension between 
deciding that the defendant is a “contractor” because, in the words 
of Mann J.* “he had contracts with his tradesman,” and that he was 
not undertaking building operations because “he was hiring inde- 
pendent contractors to undertake building operations” (i.e. because 
they had contracted with him to do the work). The independent 
contractor’s responsibility springs not so much from performance of 
the work but from the agreement that he should perform. 

There are however three possible candidates for representation of 
the meaning intended by regulation 3(1): (i) to take upon oneself; 
to take in hand; (ii) to take in charge; to accept the duty of attending 
to or looking after; (iii) to enter upon, commit oneself to, an 
enterprise. These three forms of meaning clearly have substantial 
areas of overlap, to the extent that Mann J. might justifiably say 
distinguishing between each becomes a somewhat casuistic exercise. 
Presumably, however, this increases rather than reduces the need 
for explanation of, at the very least, the range of possible meanings 
which the word under consideration engenders, and some degree of 
explanation of the reasoning by which a particular meaning is finally 
settled upon. If it is by the analysis of judicial reasoning that the 
common law develops, why then should we persist with the Open 
Sesame theory in respect of statutory interpretation, especially when 


t Ibid. 
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Lord Reid assured us in 1972° that “we do not believe in fairy-tales 
any more”? ey 

The effect of the adoption of this type of approach is to produce 
a somewhat artificial complexion in the protection afforded by the 
regulation, especially for those who come to the premises to perform 
a particular task in ignorance of who has previously done what on 
the site,.and of the level of safety and competence which they should 
expect in those who precede them. Where the building owner 
engages a builder to do the overall works, with liberty to subcontract 
certain specialist tasks as he considers necessary, the party respon- 
sible under regulation 3(1) is clearly the builder, and the injured 
sub-contractor’s remedy is against him. The layman, however (or 
indeed the professional builder who chooses, as many do, to super- 
vise the building of his own home, engaging friends as independent 
contractors actually to do the work) escapes liability so long as he 
does not himself lay his hands on a hod. It is not clear, further, 
whether he would’ continue to escape liability by confining his 
contribution to a particular aspect of the works which did not in the 
event have any connection with the accident. In the present case, it 
is‘hard not to consider the regulatory structure in the context of the 
well-established principle of common law negligence that a layman 
who embarks on an enterprise which requires professional skills 
must achieve the standard of the reasonably competent professional 
in the field. Of course the standard required of the occupier as 
between ‘himself and his visitor may well, though it must turn on the 
facts, be at variance with that required of the professional working 
for reward.’ The effect of Kealey v. Heard however is that in respect 
of the regulation the point at which ‘this distinction must be con- 
sidered is never reached, because no duty is owed. Furthermore in 
considering the defendant’s liability at common law Mann J. himself 
demonstrated a full awareness of the practical context in which. the 
facts of the case were set, and had little hesitation in finding both a 
duty and a breach of it.® 

It is conceivable that an approach which maintains a more work- 
able relationship between the two kinds of liability, at least on a 
general level, is to consider the facts by analogy with the independent 
contractor test referred to in Mersey Docks and Harbour Board v. 
Coggins and Griffith (Liverpool) Ltd.° If a building-owner A agrees 
with a builder B that B will supervise the works, and will be 

5 (1972) 22 J.S.P.T.L. 22. 

6 Though the jeweller who pierces his clients’ ears need not demonstrate the expertise of 
a surgeon: Philips v. Whiteley a 1 All E.R. 566. 

7 See Wells v. Cooper [1958] 2 Q.B. 265. 

8 “If a person chooses to build by the method selected by the defendant then he ought 
to provide at least some form of superintendence either by himself or by another in order 
that his common law duty may be discharged,” p.577. 

° [1947] 1 A.C. 1. Simply stated, the principle is that an individual is an independent 
contractor only if he has control over, not only what is done, but also the way it is done. 
In Kealey v. Heard the “thing done” is not the works themselves (though it may include 


these) but the supervision and organisation of the entire works, including engaging 
independent contractors to perform particular tasks. 
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responsible for engaging sub-contractors to perform specific functions: 
(or, if B so chooses, to carry out all the work) A has control only 
over what is done. If, however, A engages the individual sub- 
contractors himself, and decides on the type and extent of the work 
to be performed by them, then he has control too over the way in 
which the supervision and organisation of the various sub-contractors 
is done, even if they, for obvious reasons, are more or less auton- 
omous in the fulfilment of their own subcontract. This in no way 
interferes with the individual sub-contractor’s independent capacity 
to be saddled with duties under the regulation in respect of the 
limited works he “undertakes.” 

Kealey v. Heard is a good: example of the difficult position in 
which the judiciary is placed by regulations’ which fail to anticipdte 
social developments in the legal field in which they operate. Regu- 
lation 3(1) was not it is suggested drafted with laymen in mind, for 
otherwise it would not have confined its effect to a “contractor 
and... employer of workmen.” Yet it cannot be said to be satis- 
factory, and neither can those responsible for the introduction of the 
regulation be regarded as having intended that, in certain situations 
where a scaffold, for.instance, is erected and left for the use of 
subsequent tradesmen, there is no overriding supervisory responsi- 
bility imposed by statute. The case is also an example of the ways in 
which a regulatory structure designed 20 or more years ago must 
come to terms with developing economic circumstances (such as the 
increasing number of laymen engaging in hitherto’ “professional” 
practices”. The judiciary must perform a difficult balancing act 
between the inevitable dilution of objectivity involved in shaping the 
law to meet new facts, and the obvious injustice of delicately 
withdrawing such regulations from the scene of unforeseen types of- 
accident. It is not an enviable position for the judge to find himself 
in, but it is one which, in the context of the present body of 
interpretative techniques, he cannot properly avoid. 


TRISTRAM HODGKINSON* 


* Barrister. 


REVIEWS 


CRITICAL LEGAL STUDIES 


Tue Pouitics or Law. Edited by Davin Karys. [New York: Pan- 
theon Books. 1982. x and 321 pp: Paperback $9-95.] 


Law, STATE AND Society. Edited by Bos Fryer; ALAN HUNT, 
DorEEN McBarneT and Bert Moornovuse. [London: Croom 
Helm. 1981. 234 pp. (including name index). Hardback £14-95. | 


THE idea of “critical” studies in the social sciences is by no means new. 
After all, critical theory as associated with the work of Jurgen Habermas 
and the Frankfurt School! and, more narrowly, critical criminology’ are 
already plotted on the theoretical map. But, what about critical legal 
studies? According to Roberto Mangabeira Unger “[t]he critical legal studies 
movement has undermined the central ideas of modern legal thought and 
put another conception of law in their place.”? If Unger is correct in his 
claim, and if critical legal studies is unfamiliar territory, then we should 
waste no time in getting to grips with this latest theoretical development. 

An obvious starting point, on the face of it, is Unger’s mammoth article 
“The Critical Legal Studies Movement.”* But Unger’s intention is not to 
write a gentle exposition of the leading ideas of critical legal studies. His 
paper is offered more in the way of “proposal than description,” and it is 
a brilliantly imaginative and complex proposal, at that. For anyone who 
prefers to jump in at the deep-end Unger’s article is certainly the place, and 
for the benefit of such persons we begin by offering a few preparatory notes. 
Unger’s argument is stunning both for its breadth and its depth. However, 
if we gut it, the salient steps seem to be as follows: 

(i) Critical legal studies builds on two sceptical ideas. First, it rejects 
formalism (by which Unger means the idea that legal discourse “can 
be clearly contrasted to open-ended disputes about the basic terms 
of social life, disputes that people call ideological, philosophical, or 
visionary”) ({bid., p.564); and, secondly, it rejects objectivism (here 
meaning “the belief that the authoritative legal materials—the system 
of statutes, cases and accepted legal ideas—embody and sustain a 
defensible scheme of human association” (p.565)). 

(ii) Rather than respond to these sceptical foundations by evasive and 

, “endless moves of confession and avoidance,” perhaps fearing that 
“carried to the extreme, the critique of objectivism and formalism 
would leave: nothing standing,” critical legal studies takes “the 
negative ideas relentlessly to their final conclusions” by pursuing 
“the critical attack @ outrance” (p.576). 
(iii) If we are to convert this scepticism into a constructive critical 
, programme we must recognise legal discourse as a discourse that 
concerns the basic terms of social life without this reducing into 


1 See e.g. David Held, Introduction to Critical Theory (Hutchinson, 1980). 

2 See e.g. I. Taylor, P. Walton and J. Young, Critical Criminology (Routledge and 
Kegan Paul, 1975). 

3 R. M. Unger, “The Critical Legal Studies Movement”. (1983) 96 Harvard Law Review 
561, 563. 

4 See note 3 supra. 

5 Op. cit. note 3 supra, at p.564. 
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either a dogmatic defence of the existing social order or “the 
inconclusive contest of political visions” (p.577). 


(iv) The method underlying such reconstructed legal discourse is one of 


(v) 


(vi) 


immanent critique, or as Unger variously calls it “deviationist,” 
“enlarged,” or “expanded doctrine.” This “maintains the minimal 
characteristics of doctrine” by exhibiting “the willingness to take the 
extant authoritative materials as starting points and [to accept their] 
claim to normative authority” (p.577). Given such starting points 
“the crucial feature of deviationist doctrine is the willingness to 
recognize and develop the disharmonies of the law: the conflicts 
between principles and counterprinciples that can be found in any 
body of law.” The weaknesses of the method are conceded: “its 
dependence upon the starting points provided by a particular tradi- 
tion” (p.580); its “revisionary reach can in the end be limited solely 
by institutional considerations lacking any higher authority”; and it 
“lays claim to no privileged status [for legal discourse] capable of 
distinguishing it clearly from ideological dispute.” On the other 
hand, “it promises only what it can deliver: its looser and more 
contestable rationality requires no mixture of bold theoretical claims 
and saving ad hoc adjustments” (p.582). 

The seminal programmatic idea is located in “the great secular 
doctrines of emancipation of the recent past—liberalism, socialism, 
and communism—and [in] the social theories that supported them.” 
The idea is “the belief that the weakening of social divisions and 
hierarchies would reveal deeper individual and collective identities 
and liberate productive and creative powers” (p.584). As the guiding 
social ideal this translates into the aim of freeing “the practical and 
passionate relations among people from the constraining effect of 
some background plan of social division and hierarchy and [recom- 
bining] the experiences and opportunities associated with different 
social or gender categories” (p.671). As Unger sums it up “plasticity 
[is] the secret of worldly success” (p.594). 

The social ideal yields a new conception of law and constitution. 
Within critical legal studies law and constitution “become the denial 
rather than the reaffirmation of the plan of social division and 
hierarchy. The ideal aim of the system of rights . . . is to serve as a 
counterprogramme to the maintenance or re-emergence of any 
scheme of division and hierarchy that can become effectively insu- 
lated against the ordinarily available forms of challenge” (p.585). In 
short, the constitution should make “each crucial feature of the social 
order effectively visible and vulnerable to controversy, conflict, and 
revision” (p.673). It should nurture “negative capability,” that is, 
“the practical and spiritual, individual and collective empowerment 
made possible by the disentrenchment of formative structures.” For, 
“[a] thesis of this Article is that the formative contexts of the present 
day impose unnecessary and unjustifiable constraints upon the growth 
of negative capability” (p.650). The constitution, so reconstituted, 
would serve the minimal democratic ideal that “the state must not 
fall permanently hostage to a faction” (p.588); it would constitute an 
“empowered democracy” (p.592). 


(vii) One of the fundamental strategies for securing an empowered 


6 Ibid. at p.578, and see Unger’s astute application of this to the Law of Contract at 
pp.616-648. 
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democracy would be to operate a network of various kinds of rights 
(immunity, destabilisation, market, -and solidarity rights). Crucial 
within this set would be destabilisation rights, that is, “claims to the 
disruption of established institutions and forms of social practice that 
have achieved the very sort of insulation and have contributed to the 
very kind of crystallized plan of social hierarchy and division that the 
entire constitution wants to avoid.”’ 
(viii) The vision contained in the programme represents a super-liberalism 
. for it.“pushes the liberal- premises about state and society, about 
freedom from dependence and governance of social relations by the 
will, to the point at which they merge into a larger ambition: the 
building of a social world less alien to a self that can always violate 
the generative rules of its own mental or social constructs and put 
other rules and other constructs in their place” (p.602). 

(ix) Critical legal and social thought “must wage perpetual war against 
the tendency to take the workings of a particular social world as if 
they defined the limits of the real and the possible in social life.” 
For, although critical social theory recognises that “there are practical 
and imaginative structures that help shape ordinary political and 
economic activity,” nevertheless there is no metastructure that “gov- 
erns the history of these structures or determines their’ possible 
identities and limits” (p.665). 

(x) Critical legal theory seeks “to mediate the contrast between routin- 
ized social life and its occasional revolutionary recreation. It wants 
something of the quality of the latter to pass into the’ former” 
(p.583). In other words, the movement rejects the “false dilemma of 
conservative reform or textbook revolution” (p.672). The task for 
critical legal studies is to “find ways to override the contrast between 
the politics of personal relations and the politics of the large-scale 
institutional structure. It must take advantage of the highly seg- 
mented character of social life . . . in order to experiment with forms 
of social life capable of overcoming the very oppositions . . . that 
this segmentation helps strengthen. [The critical legal studies] move- 
ment exemplifies, very incipiently and imperfectly; one such mode 
of [transformative] activity, with the distinguishing opportunities and 
constraints that come from working through the medium of legal 
thought and practice” (p.672). l 

It will be clear from even such an inadequate synopsis as this that Unger has 
traversed some extraordinarily difficult terrain, opening up en route a rich 
vein of ideas and insights. Even so, it is a piece written for the connoisseur 
rather than the curious. 

If one is simply curious about critical legal studies and rather put off by 
the complexity of Unger one might consider instead looking at The Politics 
of Law, the first of the two books presently under review. This book, which 
is a joint project of the Theoretical Studies Committee of the National 
Lawyers Guild and the Conference on Critical Legal Studies, is an attractive 
starting point, for it is written in an eminently readable style and it is an 
explicit declaration of position by American critical legal theorists. The 
articles of faith of American critical legal studies are clearly presented by 
David Kairys in his Introduction to The Politics of Law. They are as follows: 

Ai the formalist (or mechanical) model of judicial process is rejected; 


” Ibid. at p.600, and notice the way that this relates to equal protection theory (see esp. 
pp.612-613). 
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A2 any model of law as value-free is rejected, but so too is the vulgar 
. Marxist model of law as merely Rupe ia and/or instrumentally 
controlled by the ruling class; 
` A3 any attempt to understand the operations of law must take account 
of the role played by legitimation; and 
A4 the American polity does not allow for genuine public participation 
in government and thus violates the first principle of democracy. 
The editor summarises this by-describing the programme as “a continuation 
of the realists’ project” (op. cit., p.6) together with an attempt to escape the 
“crippling choice between liberal theory and mechanical, determinist forms 
of Marxism-Leninism” (p.16). We can outline the way in which this 
programme is elaborated in the 20 essays to be found in the collection.® 
' The first of the four tenets of American critical legal studies is the 
rejection of formalism. This, of course, is one strand of the scepticism that 
Unger identifies at the roots of critical legal thought. It should be noticed, 
though, that Unger’s view of formalism is rather wider than the Kairys et al. 
conventional view of formalism as the mechanical application of a gapless 
system of rules. This conventional view is treated by Unger as “the 
anomalous, limiting case of [the more general formalist] jurisprudence.”? 
Still, the rejection of formalism in the conventional sense is thoroughly 
realist and—even in England—this is hardly a heresy. As Lord Reid said 
some years ago (even if it was at least half a century after similar utterances 
by his American counterparts): 


“There was a time when it was thought almost indecent to suggest that 
judges make law—they only declare it. Those with a taste for fairy tales 
seem to have thought that in some Aladdin’s cave there is hidden the 
Common Law in all its splendour and that on a judge’s appointment 
there descends on him knowledge of the magic words Open Sesame. 
Bad decisions are given when the judge has muddled the pass word and 
the wrong door opens. But we do not believe in fairy tales any more.” 


Moreover, Lord Reid recognised that the logic of such realism leads on 
inexorably to further questions of explanation and evaluation when he said: 
“So we must accept the fact that for better or for worse judges do make 
law, and tackle the question how do they approach their task and how should 


8 After the editor’s Introduction the 20 essays are presented in three sections. Section 
One (Legal Reasoning, Traditional Jurisprudence, and Legal Education) comprises “Legal 
Reasoning” (David Kairys), “The History of Mainstream Legal Thought” (Elizabeth 
Mensch), and “Legal Education as Training for Hierarchy” (Duncan Kennedy). Section 
Two (Selected Fields of Law and Substantive Issues) comprises “Critical Theory and Labor 
Relations Law” (Karl E. Klare), “Law and Race in America” (W. Haywood Burns), 
“Antidiscrimination Law: A Critical Review” (Alan D. Freeman), “Perspectives on 
Women’s Subordination and the Role of Law” (Nadine Taub and Elizabeth M. Schneider), 
“Freedom of Speech” (David Kairys), “Contract Law as Ideology” (Peter Gabel and Jay 
M. Feinman), “Torts” (Richard L. Abel), “The Doctrine of Objective Causation” (Morton 
J. Horwitz), “The Origins of Crime and Criminal Violence” (Mark Kelman), “Toward a 
Radical Criminology” (William J. Chambliss), “The Criminal Justice System and the Role 
of the Police” (David Rudovsky), “Corporations and Free Speech” (Mark Tushnet), and 
“Legal Entitlement and Welfare Benefits” (Rand E. Rosenblatt). Section Three (Alterna- 
tive Progressive Approaches) comprises “New Developments in Legal Theory” (Robert W. 
Gordon), “Toward a Theory of Law and Patriarchy” (Diane Polon), “Antonio Gramsci 
and ‘Legal Hegemony’” (Edward Greer), and “The Radical Tradition in Law” (Victor 
Rabinowitz). 

9 Op. cit. note 3 supra, at p.564. 

10 Lord Reid, “The Judge as Law Maker,” XII Journal of the Society of Public Teachers 
of Law 22. 
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they approach it.”™ In a sense, then, this is “old hat.” Even so, the realist 
insight is worth repeating and it is effectively applied in the essays contri- 
buted by Kairys (on legal reasoning), Duncan Kennedy (whose blistering 
exposé of the nature of legal education surely should be compulsory reading 
for law students and law teachers alike), and Morton Horwitz (who writes 
as elegantly as ever about the proto-realist assault. onthe paradigm of 
objective causation)... >. 

Once it is recognised that legal reasoning is not value-free it comes as no 
surprise to find that the legal enterprise in general refiects a whole host of 
value choices. The second tenet of American critical legal studies begins by 
emphasising the social location of such value choices. As Diane Polon neatly 
puts it, “law does not operate neutrally, ahistorically, or independently of 
the underlying power relationships in society.” However, the second tenet 
does not end there, for it goes on to deny the thesis that the pattern of 
choice and change within legal systems can be accounted for along vulgar 
Marxist lines. Legal developments are neither merely superstructural (if this 
means that law can in no way produce any change in the metaphorical base) 
nor are they simply the result of ruling class manipulation. 

The contributors to the collection paint a complex picture of legal change. 
On the one hand there have been significant legal developments on such 
various fronts as labour law: (Klare), racial discrimination’ (Freeman), 
women’s rights (Taub and Schneider, and Polon), free speech (Kairys), and 
welfare benefit procedures (Rosenblatt). Yet, on the other hand, progress 
in each area has been hindered by a variety of inhibiting factors. Thus, legal 
recognition of the rights ‘of labour—similarly ‘recognition of women’s 
rights—has brought with it the risk- of co-option; paper recognition of the 
rights of minority groups has lacked adequate administrative follow-up (see 
Burns and Freeman, and on the related matter of the rights of suspects in 
criminal process see Rudovsky); real:procedural improvements for welfare 
claimants may well be offset in the longer run by real reductions in the level 
of welfare budgets; and the enjoyment of the paper right to free speech has 
been severely impaired by a mixture of legal, practical, and economic 
factors. Just as the early realists alerted us to the distinction between the 
paper rules and the real rules of adjudication one can see in today’s realism 
a keen appreciation of the gap between paper rights and real rights. And, 
more generally, we should remember that conflict within the legal enterprise 
can occur at différent’ points and at different levels with the result that 
overall winners and losers are not straightforwardly identifiable. In short, 
interpretation of legal conflict is a complex and subtle inquiry, and no simple 
explanatory model - (vulgar Marxist, liberal-consensual or whatever) is 
adequate to the task. 

There appear to be strong connections between the second tenet of 
American critical legal studies and David ‘Trubek’s well-known-account of 
“critical social thought about law.” Trubek explained his stance in the 
following terms: ` ee l E ae - 


“The position of those who accept the complex and contradictory nature 
of the legal order differs from all of these positions [the positions of the 
blind, the naive, the cynic, and the utopian]. The mediative perspective 
rejects blindness:[the denial of the existence of any gap between ideal 
1 Jbid., emphasis supplied. | l 
2 Op. cit. at p.294. : 


3 D, M. Trubek, “Complexity and Contradiction in the Legal Order: Balbus and the 
Challenge of’ Critical Social’ Thought About Law” (1977) 11 Law and Society Review 527. 
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and reality, between legal norms and social behaviour], and insists on 
a ruthless contrast of-legal ideals with legal and social behaviour, thus 
embracing the basic empirical programme of the sociology of law. It 
eschews naivete [the admission of the existence of gaps but viewing 
them as atypical, abnormal or easily corrected] by expecting that 
dissonance will be frequent rather than episodic. It refuses to see only 
the gap, or to reduce legal ideals to a mere smokescreen for reality [the 
position of the cynic]. But it does not embrace the delusion that changes 
in law and legal institutions alone—without changes in other aspects of 
society—can resolve the tensions or eliminate the gaps that social 
research identifies [this delusion being that of the utopian]. Since this 
approach attempts to be both social in perspective and critical in 
method, I shall call it the program of critical social thought about law” 
(p.545; material in brackets our insertions). 


It is clear that the contributors to The Politics of Law do not fall into the 
category of the blind (the essays are full of examples of the gap between the 
paper and the real); neither are they naive (the gaps are widespread and not 
easily resolvable); nor can they be classified as cynics (for vulgar conspira- 
torial Marxism is being abandoned); and nor can they be charged with being 
utopian (they are only too well aware that effective social engineering calls 
for something more than a touch on the legal tiller). 

So far the key points isolated by the American critical legal theorists are 
that there is always likely to be a gap between paper rights and real rights, 
between promise and performance, that the legal enterprise is not invariably 
responsive to ruling class interests, and that the enjoyment of real rights will 
not be realised where campaigning is limited to the legal front. In their third 
tenet these critical theorists stir in to an already complex picture yet another 
complicating factor. The short point here is that-coercion may not be the 
sole method by which behaviour is channelled within the legal enterprise. 
Short though this point is it opens up a long haul through ideology, 
legitimation, acquiescence, and consent if we are to understand the basis of 
social and legal order. Some of the contributors make tentative gestures in 
this direction (see Kairys on free speech, Gabel and Feinman, Gordon, and 
Greer) but the discussion here lacks real penetration. Although the inspi- 
ration for much of this discussion is Gramsci we have to assume that the 
hypothesis adopted by American critical legal theory is that the ruling class 
does not have a monopoly on pumping ideas into the legal enterprise with 
the intention (and effect) of securing popular acceptance of ruling -class 
policies. Given'our primitive understanding of these matters it will be some 
time before we can evaluate this hypothesis. 

This takes us on to the fourth and final strand in American critical legal 
studies, the tenet concerning participation. There are two limbs to this 
tenet, first to explain how it is that American citizens are shut out of real 
participation and, secondly, to speculate about the forms of social life in 
which real participation would be possible. The first point is relatively 
unproblematic and is clearly handled by Kairys both in his paper on free 
speech and in his Introduction where he says: 


“Our society allows no democracy outside this ‘public’ sphere of our 
lives [i.e. outside the right to vote and freedom of speech and associ- 
ation]. For example, the economic decisions that most crucially shape 
our society and affect our lives, on basic social issues like the use of our 
resources, investment, the energy problem, and the work of our people, 
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are regarded as ‘private’ and are not made democratically or even by 
the government officials noe in this public sphere” (op: cit., PP- 3-4). 


This links up strongly with Onser s discussion of the limited opportunities 
for participation in our so-called democracies, and no doubt the point could 
be extended into public-sphere decisions with a supposedly “participatory” 
apparatus—a well-documented instance of the gap between paper and real 
participatory rights.'* However, the second limb raises more difficult ques- 
tions. What precisely do we mean by real participation? Why do we value 
it? And, how do we secure it? The contributors do offer some preliminary 
ideas. For example, Klare’s vision of the democratic polity is one in which 
we would “generate and nurture in all people the capacity for individual 
and collective self-governance and seff-realization of their potentials” (op. 

, p.83). But this is not a Lockian image of the good society; self- 
governance and self-realisation must take place within institutions and 
processes whereby “communities collectively guide their destiniés, allocate 
their resources, resolve their disputes, and protect their members’ experience 
of personhood. . .” (p.84): In their discussion of women’s rights Taub and 
Schneider echo this emphasis on the importance of self-realisation and, like 
Polon, express anxiety about settling for co-option rather than participation. 
Kairys takes it as axiomatic that free speech has to be protected if we are 
to enjoy real participation; Kelman urges us towards “the alleviation of both 
criminally and non-criminally rooted suffering” (op. cit. p.227); and Abel, 
in his imaginative essay on Torts, presents an interim blueprint for accident 
victims until such time as we really take human dignity and equality seriously 
and put safety before compensation. Although this is all a bit sketchy we 
should not doubt that the questions posed are worth asking. The questions 
are important even if the answers are not readily at hand. And, for someone 
who is looking for an extended discussion of these questions Unger’s work 
is now available. 

We can turn our attention now to the second of our review books, Law, 
State and Society. It has to be said at the outset that this is not the place— 
even for deep-enders—to start searching for critical legal studies, for the 
book is simply not presented as an exercise in critical legal theory. Never- 
theless, the contributors to the book—like the American critical legal 
theorists—are pressing for new initiatives in legal scholarship and as such 
their ideas invite comparison with other innovatory proposals. Law, State 
and Society is a collection of nine papers,’ the set being held together by 
the editors’ opening paper from which the book takes its title. In their 
opening paper the editors declare that the papers are united in their concern 


“first, to develop theoretical explorations in a field [the relationship 
between law and society] which [has] for so long been theoretically 


4 See e.g. Patrick McAuslan’s, The Ideologies of Planning Law (Pergamon Press, 1980), 
and Land, Law and Planning (Weidenfeld and Nicolson, 1975) esp. Chaps. 2 and 3. 

15 The papers originate from the B.S.A. Conference on Law and Society held in 1979 
and are as follows: “Law, State and Society” (Bob Fryer, Alan Hunt, Doreen McBarnet, 
and Bert Moorhouse); “How the Law Rules: Variations on Some Themes in Karl Marx” 
(Philip Corrigan and Derek Sayer); “The Development of Capitalism and the Formalisation 
of Contract Law” (Roger Cotterrell); “Theory and Practice in Law and History: a Prologue 
to the Study of the Relationship between Law and Economy from a Socio-historical 
Perspective (David Sugarman); “Sociology and Jurisprudence: the Problem of ‘Law’ as 
Object” (Iain Stewart); “State, Redundancy and the Law” (Bob Fryer); “The Law and the 
Use of Troops in Industrial Disputes” (Christopher Whelan); “Stereotyping: Familism in 
the Law” (Patricia Allatt); and “‘AlII Police is Conning Bastards’—Policing and the Problem 
of Consent” (Mike Brogden). 
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underdeveloped; second . . . to encourage theoretically informed empir- 
ical investigation, as a conscious move away from . . . the ‘socio-legal’ 
approach; third, to redirect the focus of research away from criminal 
law towards civil law and deeper underlying questions of the form of 
law” (p.9). 


This amounts to a two-pronged programme for the sociology of law. First, 
the field of inquiry is to encompass not only criminal but also civil law (and, 
surely by implication, public law)'*; and, secondly, the mode of inquiry is to 
be one in which empirical work is to be integrated into a more general 
theoretical framework. 

How well do the papers in the collection serve the editorial programme? 
The papers certainly cannot be accused of focusing narrowly on the criminal 
side; there are discussions of contract (Cotterrell), labour law (Fryer and 
Whelan), and social security law (Allatt). Also, the papers are undoubtedly 
sensitive to wider theoretical questions as is clear from Sugarman’s thesis 
that, 


“[i]t is the combination of wide-ranging empirical research on law and 
economy harnessed to a sufficiently sensitive theoretical framework 
that is likely to produce the most insightful research on the relationship 
between law and economy from a historical perspective” (p.79). 


Equally, the concern to connect empirical work with more general theor- 
etical frameworks is epitomised in Fryer’s discussion of the legal regulation 
of redundancy, where a mass of empirical data is presented with the 
exhortation that the data and state policy towards redundancy “need to be 
located in a sensitive account of class struggle” (p.158). Even so, the overall 
impression is not one of giant strides having been made towards the 
development of a distinctive sociology of law. The collection represents a 
declaration of intent rather than anything else and it is in this light that we 
should understand the editors’ claim that the collection can be viewed as 
“a step towards [the] integration of theoretical and empirical concerns” 
(p.18). 

As if to confirm the sensitivity towards more general theoretical matters 
the editors also introduce the collection by observing that some of the 
themes emerging in the papers chime in neatly with themes in contemporary 
mainstream sociology. Thus, from this perspective, Corrigan and Sayer’s 
attempt to lay to rest a vulgar Marxist view of law (loosely, law is simply 
and exclusively an instrument of ruling class coercion and/or simply a 
superstructural reflection of the material base) and Brogden’s discussion of 
the contradictions in popular images of the police (coercion or service) tie 
in with mainstream movements away from vulgar Marxism and a simplistic 
coercion/consent dichotomy. Similarly, the papers by Allatt, Brogden, and 
Cotterrell pick up on the general interest in ideology by exploring the 
ideological dimension of law; the papers by Fryer and Whelan reflect the 
mainstream interest in the nature of the state; and, Stewart’s discussion of 
the concept of law connects up with various general interests in legality and 
the form of law. Notwithstanding these connections, however (and however 
interesting or provocative the individual contributions to the collection) the 
collection as a whole does not read like an organised march forward towards 
a new sociology of law. Indeed, one rather has the impression that the 
papers might have been prepared without reference to an overarching 


16 Cf. Tony Prosser, “Towards a Critical Public Law” (1982) 9 Journal of Law and 
Society 1. 
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theoretical blueprint, the editors being left after the event to identify the 
lowest common denominators within the collection. Thus, what we find in 
Law, State and Society is not-only an incomplete project but also little more 
than an outline of the proposed theoretical programme. What are the 
leading tenets of the outlined programme? We suggest that the following set 
is faithful to the spirit of Law, State and Society: i 

Bı the central aim of the programme is to theorise the relationship 
between law and society, to understand legal phenomena within the 
broader social framework; the primary aim is to explain the opera- 
tions of law rather than to evaluate such operations (although see 
tenet Bs below); 

B2 empirical findings about the operation of law must be placed within 
more general theoretical frameworks; 

Bs in constructing and employing explanatory theories, the inquirer 
should eschew vulgar Marxism and take seriously not only the role 
of coercion in social relationships but also'that of consent, not only 
the force of situational and material constraints in social life but also 
the role of ideas; 

Bs the field-of inquiry must not be limited to the criminal domain, but 
must encompass also the domains of civil and public law; and 

Bs supporters of the programme have a commitment to “some form of 

-the rule of law” and to “a radical or participatory democracy” (p.13), 

but without such interest in legality and the distinctively legal “lapsing 
into an essentialist conception of law” (p.15). 
Some of this is straightforward and unobjectionable, for example B4; some 
of this is deliberately vague, for example Bs; but the problem that really 
makes this programme difficult to interpret is one of covert vagueness. 

We can illustrate this problem of covert vagueness by looking at tenet Bo, 
which is unquestionably one of the pivotal tenets in this scheme. When it is 
said in the abstract that empirical inquiry should be “integrated with” or 
“located within” or “connected with” a “sensitive” theoretical framework it 
is hard to demur, a consensus is easily formed. But, the proposition is 
pitched at such a high level of generality that it is not entirely clear what 
kind of integration is in prospect. This point should not be misunderstood. 
It is not to say that there may be rival substantive theoretical positions 
within which empirical inquiry is to be placed (although, no doubt, there 
are many such positions); rather, the point is that there may be contested 
methodological frameworks silently in play. In other words, theorists may 
have very different understandings of the formal composition of a theoretical 
framework (that. is, they may disagree about the constituent elements— 
explanatory, evaluative, conceptual or whatever—of a theoretical frame- 
work, and about how such components relate to one another); equally, 
there may be rival views as to the way in which the theoretical framework 
relates to empirical inquiry. A consensus to the effect that empirical inquiry 
should be integrated with a sensitive theoretical framework could hide a 
multitude of methodological disagreements. Thus, we cannot be sure 
whether a common methodological line underpins the Law, State and Society 
programme—and, for that matter, the same is true of the programme 
adumbrated in The Politics of Law—and, if there is such a common line, we 
cannot yet identify it. - 

It will not have escaped the reader that there is a certain similarity 
between the two sets of tenets drawn out of the two review books. 
Admittedly, tenets Bi, Bz, and B4 do not appear as such in the American 
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programme, but it is reasonable to suppose that the Americans would take 
these tenets as read. Similarly, tenet A1, which does not appear in the Law, 
State and Society set, is pretty much a commonplace nowadays on this side 
of the Atlantic. More positively, there is a common commitment to the 
importance of participation as expressed in tenets Ag and Bs, and there 
seems to be no shortage of common ground between tenets A2 and A3 on 
the American side and B3 on the British side. On the surface, the two sets 
seem harmonious enough, but before we jump to the conclusion that the 
two programmes are identical—indeed, that Law, State and Society could 
be adopted as a draft manifesto for British critical legal studies—we should 
satisfy ourselves on a number of points. 

First, we should be satisfied that the two programmes stand on the same 
methodological ground. As we have noted already we cannot be sure that 
we would find internal agreement here, let alone agreement as between the 
two sides.” Secondly, the sides might not agree on the details of the 
participatory structures through which they would realise their participatory 
ideals, or on their favoured conception of the rule of law. Thirdly, they 
might disagree about the scope for rational defence of their commitment to 
participation (and, no doubt, to such related matters as openness and 
accountability). On this particular point Unger’s views might be a useful 
benchmark. Finally, we should be sure that tenet Bs really is equivalent to 
tenets A2 and As. Once again the problem here is one of vagueness, both 
sides seeking to distance themselves from “vulgar Marxism.” But what 
precisely is “vulgar Marxism”? Without attempting to be exhaustive, one 
could understand “vulgar Marxism” as encompassing one or more of the 
following claims (relating to law): 

(i) all (or most?) legal rules (and rulings) reflect the interests of the 
ruling class; 

(ii) the relations of production within a community determine the 
substance of all (or most) legal rules (and rulings); 

(iii) (a corollary of (ii)) law can have no effect on the relations of 
production; 

(iv) law operates exclusively through a coercive apparatus; 

(v) law operates through a mixture of coercion and consent, but in the 
case Of consent this is always conspiratorially manipulated by the 
ruling class; 

(vi) ideas associated with law (such as equality, justice, freedom) are of 

no social importance whatsoever; 

(vii) ideas associated with law are socially significant because they all have 

the effect of masking the true nature of class relations; and 
(viii) ideas associated with law always reflect the interests of the ruling 
class (because the ruling class is responsible- for articulating such 
legal ideals). . 
Only if tenets B3, A2 and A; were restated in the light of a check-list of 
something like the above kind would we be able to say with any confidence 
whether there was a genuine equivalence between the two programmes on 
this point. For the time being, on this and the other areas of doubt, we have 
to suspend judgment. 





17 Mixed in with the methodological issues is the vexed question of value-freedom in the 
social sciences. Just because the two programmes can agree that the legal enterprise does 
not operate in a value-free manner, it does not follow that they will agree about the 
value-freedom (or otherwise) of those who theorise the legal enterprise. 
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It is sometimes said that intellectual life moves in a cycle. In the first 
phase of the cycle certain ideas rule unchallenged and all work proceeds 
within the ruling paradigm; in the second phase the ruling ideas are 
undermined, and ideas and initiatives abound; then, after this period of 
great intellectual excitement and endeavour, a new paradigm gradually 
asserts itself until by the end of this third phase intellectual life is ready to 
return once more to the calmer waters of the first phase of the cycle. 
Wherever we look, legal theory seems to be deep into the second phase of 
this cycle. Whether it be Dworkin” and Finnis,” in their different ways, 
disrupting legal positivism, or Rawls” et al. attacking utilitarianism, or (as 
Unger reports it) critical legal theorists rejecting formalism and objectivism, 
ruling ideas no longer rule unchallenged. And, this surely is as it should be. 
No idea has a divine right to rule. If an idea cannot withstand critical 
scrutiny it should not rule, and (taking a leaf out of Unger’s book) no idea 
should be able to isolate itself from critical challenge. Moreover, consider- 
ations of this kind lead us to a vision of critical legal scholarship in a deeper 
sense. In this deeper sense critical legal scholarship holds to two fundamental 
principles. These are, first, that one’s working theoretical ideas should be 
constantly open to critical scrutiny; and, secondly, that one should subject 
to constant critical examination those operations and practices which con- 
ventionally pass as law. If, as it seems reasonable to suppose, the contribu- 
tors to the two books reviewed here hold to these two basic principles, 
then, whether or not they exemplify the latest fashion for so-called critical 
legal studies, they serve legal theory well by engaging in critical legal 
scholarship in its more inclusive and surely more important sense. 


Deryck BEYLEVELD* 
ROGER BROWNSWORDT 


CRITICAL LEGAL STUDIES: A BIBLIOGRAPHY. 
Compiled by ALAN Hunt.* 


THERE has been very considerable interest in the development of the 
Conference of Critical Legal Studies (CCLS) in the United States of 
America. What follows is a bibliography which brings together the diverse 
range of writings of authors associated, to a greater or lesser extent, with 
the CCLS. There are always boundary problems in producing bibliographies. 
In the present case it is not always easy (nor for that matter desirable) to 
distinguish between the “radical wing” of the law-and-society movement or 
the “new legal history” and “critical legal studies.” I am sure there are 
inconsistencies in the way my line has been drawn. Since my focus is on the 


n CCLS I have excluded British work in the critical tradition. 


It should be noted that forthcoming issues of the Stanford Law Review 
and the Texas Law Review will be devoted to studies of the critical legal 
studies movement. 


18 See Ronald Dworkin, Taking Rights Seriously (Duckworth, 1978 new impression). 

19 See John Finnis, Natural Law and Natural Rights (Clarendon Press, 1980). 

2 See John Rawls, A Theory of Justice (Oxford. University Press, 1972); also Bruce 
Ackerman, Social Justice in the Liberal State (Yale University Press, 1980). 
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THe Law Lorps. By ALAN Paterson. [London: Macmillan. 1982. 
` 287pp. £12.] 


I 


SEVERAL years ago, in a well-documented review article, an American 
political scientist, Lawrence Baum, chided his British counterparts for their 
lack of interest in the courts as a field for research.’ Students of American 
politics are compelled by constitutional realities of a kind and a magnitude 
quite foreign to Britain to pay regard to the judicial process. There are, 
moreover, several powerful factors apart from academic conservatism that 
have inhibited the translation of “jurimetric” methodologies developed by 
“behaviouralist” political scientists across the Atlantic into a British context.” 
And British judges have, by and large, shown much less inclination than 
their American counterparts either to write refiectively about the judicial 
process or to welcome the investigative attentions of eager social scientists. 
With regard to the latter aspect Alan Paterson’s innovative work, The Law 
Lords,’ deserves to be applauded as a substantial breakthrough. 










L a o I I IM a a aaam 
1 “Research on the English Judicial Process” (1977) 7 British Journal of Political Scienc 
511-527. 
2 But see David Robertson, “Judicial Ideology in the House of Lords: A Jurimet 
Analysis” (1982) 12 British Journal of Political Science 1-25. Discussed below. 
3 Macmillan, 1982. 
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NevertheEss, Baum’s main point is well made. British social scientists in 
general (pace the work: of the Socio-Legal Group, the Oxford Centre for 
Socio-Legal Siudies, the Journal of Law and Society, etc.), and political 
scientists ard students of public administration in particular,t have paid 
scant attention to the courts as major. social and governmental institutions 
or to the nzture and functions of the. judicial. processes transacted there. 
Indeed manz of the works cited by Baum turn out on close inspection not 
to have been written by British authors (he refers to a number of American 
studies, as potential object-lessons to British scholars), and several of the 
British authors who are referred to could not reasonably be regarded as 
political/socaal scientists. Baum -is really concerned ‘with work that might 
potentially Ee of interest to students of British politics: and even:this broad 
remit yields dismally exiguous harvest. nc ars 

It may be thought that Baum’s survey was a shade premature. The past 
few years have, after all, seen the publication of several works on courts 
and judges—some of which would be strong candidates for inclusion in any 
revised edition of his article. Shimon Shetreet has published a substantial 
treatise on the British. judiciary’;. Professor Griffith has produced two 
editions of Zhe Politics of the Judiciary’; there have also been: at least three 
significant studies of the judicial House of Lords, considered’ below. Grif- 
fith’s work has prompted. substantial criticism from, among others; the 
retired Law Lord, Lord Devlin’; and Devlin himself has written (in slightly 
un- if. not aati-academic vein) about the judicial role.’ Lord Denning has 
lately produced: several characteristically idiosyncratic works,’ and his con- 
tribution tc jurisprudence has already been subjected to academic 
examinatior. © 

What would Baum make of this activity? We should bear in mind that his 
unfavourable: verdict is based upon qualitative as well as quantitative criteria. 
He notes, fo- example, a consistently “practical” orientation in the literature, 
with an emphasis upon policy-relevant evaluation of legal institutions and 
processes. This, he concedes, has helped to give coherence arid a sense of 
purpose to research activity but it has also, he believes, produced a tendency 
towards “insularity” and encouraged ‘a “lack of concern with: theory,” 
characteristics which have limited the contribution made by, research to 
promoting Æ wider understanding of .social and political behaviour. Baum 
notes the sence of coherent methodological pattern in this area of 
academic ereavour, and deprecates an, unnecessary “casualness” in data 
analysis, wh-ch results in wasteful under-exploitation of scarce resources. 

' Little has Aappened to cause Baum to revise his conclusions, though as I 
shall argue Ater there is at least one area where the cumulative efforts of 
different scholars, approaching the same material from different angles, may 
be yielding worthwhile dividends.’ Empirical. research work remains frag- 
mented and (in Baum’s sense) atheoretical. A lot of academic theorising is 
going on in his area. Jurisprudence, social theory and political theory are 
hardly novel fields of scholarship (the sociology of ‘law is newer, and there 
ON 


- 4 This is a habby-horse that I have ridden elsewhere. See Gavin Drewry, “Public Law: 
‘What’s‘in it foz us?” (1978) 27 Public Administration Bulletin 2-19. i S 
5 Judges on rial (1976)... > eee poe 

6 (2nd ed., B81). ; 

” Patrick Deslin, “Judges, Government and Politics” (1978) 41 M.L.R. 501-511. 

® Patrick Delin, .The Judge (1979). a “ema Se BOS oe ot 

°? e.g. What Jext in the Law (1982). The absence of a question mark in‘the title is not a 
misprint. 
i p, Robsor and P. Watchman (eds.), Justice, Lord Denning and the Constitution (1981). 
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is continuing debate about its definitional boundaries and its stat .,!"' but 
only a small fraction of it seems either to have given direct nouri" -rænt to, 
or to have received much inspiration from, the more proble; ‘crientated 
realm of empirical socio-legal research. Lord McGregor’s ob’ ,rv.tion that 
“what the sociology of law lacks most is not general theory’ jut I:rg2-scale 
fact gathering, both historical and contemporaneous, condw’.ted ir the light 
of middle-range hypotheses” aptly sums up the pragmati: spirit in. which 
most of the research in this area, has been undertaken. The grencer the 
research, the less grand tend to be its theoretical foundations, only 
because the flaws in ambitious theoretical constructs become eer more 
apparent the more the working model has to be bent and str-tced to 
encompass large and complex bodies of data. The middle ground where 
theory and data converge to form something bigger than the simpe sum of 
the two parts is still largely untrodden. 

The paucity and fragmentation of research activity has at east two 
important, and interrelated, consequences. The first is that it i kard to 
make a confident overall assessment of the state of the art. The tendency of 
research to be prompted by the perceptions of particular researchers towards 
particular social problems generates an amorphous field of activity ir which 
like cannot be compared with like. The second and more serioas conse- 
quence is that researchers themselves are not often able to build upon the 
achievements, and learn by the mistakes, of others. Concentation of 
research activity in specialist centres of excellence, able to work out ccherent 
programmes in particular areas is potentially an antidote to this.'~ 


H 


There is, however, at least one area where research has been pl-cei on a 
more secure scholarly footing by cumulative effort, through tLe simple 
device of studying the same institution via different methodologeca! strat- 
egies. The institution is the judicial House of Lords—a sitting arget for 
investigation, given its elevated status in the judicial hierarchy, the fact that 
it has a pre-sifted case load (containing a high proportion of “ha-d <ases,” 
see Paterson, below) and its convenient compactness. Readers of ts Review 
hardly need reminding that comparisons with the United States Supreme 
Court, the target of so much “behavioural” research, are generally tnhelpful, 
though they might stop short of Lord Devlin’s observation that, “-ompared 
with the Supreme Court, the House is a disorganised rabble.” 

Removing his tongue from his cheek, Lord Devlin goes on to pant out 
one important factor which must inhibit the would-be jurimetriciaa, amely 
that in the Lords “there are not nine men working constantly tog-ther, but 
shifting groups of five.”! This is one of several points noted >y David 
Robertson, as a prelude to an interesting exploration of the feasibility of 
applying jurimetric techniques to analysing judicial behaviour in the House 
of Lords.'* This exercise merits attention in the present context, though it 
is, as its author concedes, a preliminary exploration of method rath=r than: 
a full-scale empirical study—perhaps illustrating the continuing divide 


n e.g. C. M. Campbell and P; Wiles, “The Study of Law in Society in Britai” (1976) 10 
Law and Society Review 547-578; O. R. McGregor, Social History and Law Refarra (1981), 
Chap. 1. 

2 McGregor, op. cit. p.11; 

13 Though I am aware of the arguments that may point the other way; see b=low. 

4 Devlin (1978), loc. cit. p.501. 

15 Ibid. 

16 Loc. cit. pp.6-7. 
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between theoretical speculation and empirical research activity, noted 
earlier. k 


MI 


I turn now to three more substantial studies of the judicial House of Lords. 
This exercise is not intended to imply that the jurisprudential importance of 
the Lords was first “discovered” only a few years ago (lawyer-academics 
have, after all, been writing commentaries and case notes on Lords’ decisions 
in this and other journals for decades), but it does rest on the observation 
that studying any British court in such breadth and depth is something new. 
The three works are those by Blom-Cooper and Drewry (1972),!” Robert 
Stevens (1979),'® and Alan Paterson (1982).” 

The first of the studies was necessarily an exploratory undertaking. The 
only remotely comparable exercise had been a study of the Restrictive 
Practices Court,” a tribunal with a much narrower jurisdictional span than 
the one with which this writer and his colleague were concerned. The Final 
Appeal project was essentially documentary research, based mainly upon 
the official records of some 500 Lords’ appeals, 650 petitions to the Appeal 
Committee for leave to appeal, and 1,900 applications for leave in the Court 
of Appeal, over the period 1952 to 1968. It was to some extent quantitative, 
(aspects of the appellate process were recorded on pre-coded, self-addressed 
questionnaires, which were then analysed by computer), and a good deal of 
the findings appeared in tabular form. And it was “problem orientated,” in 
so far as the researchers tried to arrive at an informed assessment of the 
value of retaining the luxury of a second tier of appeal. It was squarely in 
the spirit of the McGregor prescription of fact-gathering “in the light of 
middle-range hypotheses,” some of the latter being modified or abandoned, 
and new ones added, as the research proceeded. - 

Two comments may be made with benefit of hindsight, both in the nature 
of defence by confession and partial avoidance. First, I would accept the 
criticism that some of the data collected and analysed was marginal to the 
main thrust of the research, though this is not to endorse Lord Radcliffe’s 
unfairly over-generalised swipe at “that egalitarian belief that we owe to the 
mysteries of sociology, that every ascertainable fact has the same right-as 
any other to a place in the sun.””! It is in any case hard to be sure, at the 
planning stage, which facts are “relevant” and which are not. The research 
was meant to be built upon by later researchers, whose own criteria of 
“relevance” could not of course be foreseen; and some of the themes (e.g. 
discussion of the incidence and function of multiple concurring and dissenting 
opinions) have been taken further by others, notably by Paterson. Secondly, 
it is easy to see in retrospect, the risks of becoming introverted—trapped 
within arbitrarily defined boundaries of institutional research and giving 
insufficient attention to matters of wider context and environment: though 
there is a risk of venturing too far into the latter, see Robert Stevens, 
discussed below. There may also be a distortion of one’s sense of proportion 
to the point where the most trivial facts about the target-institution come to 
assume monumental importance (see the Radcliffe criticism, noted above). 
Greater priority could usefully have been given (as Stevens does) to the 


1? Louis Blom-Cooper and Gavin Drewry, Final Appeal (1972). 

'® Robert Stevens, Law and Politics (1979). 

9 Paterson, op. cit. 

#2 Robert Stevens and Basil Yamey, The Restrictive Practices Court (1965). - 
21 Review of Final Appeal (1973) 36 M.L.R. 559-565, 559. 
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collateral jurisdiction of the Judicial Committee of the Privy C,urcil; and 
it is a pity that resources did not permit more work to be ddxe on. the 
workings of the courts a quo.” \ 

Robert Stevens’s major work, adapted from a series of public lecth,=s,2 
is also based upon documentary research and is directed at the “prob&,~” 
of the second appeal—which (he argues) cannot be justified unEss th ` 
House of Lords is doing a different job to that of the lower appellate-courts;._ 
that job being the creative development of jurisprudence in the igFt of \ 
contemporary social requirements. The method he employs is an‘awesomely \. 
eclectic historical analysis of the work of the Lords and the qualities cf its 
personnel, covering the period 1800 to 1976 (but concentrating upon the 
period since the Judicature and Appellate Jurisdiction Acts of the 1870s). 
Having proclaimed his intention “to assess the judicial role of the Hous of \ 
Lords as part of British society and of British government... [and] to 
describe and evaluate in policy terms the legal doctrines that the: House 
developed,” using historical, sociological, jurisprudential and practsing 
lawyers’ perspectives, the author admits that “for an Americanised lawyer 
such tasks are not as easy as might be thought.” Stevens has in miad here 
the absence in Britain of “realist” traditions which accept the inev-tablity 
of creative judging; but one feels in any case that the massive task he sets 
himself is by no stretch of the imagination an “easy” one. 

The most important dimension of Stevens’s method is time. He presents 
a dynamic account, a moving-picture of changing attitudes and paterrs of 
decision-making. The study is enriched by the weight and variety of the 
documentary sources upon which it is based. The fact that the book 5 based 
upon lectures gives it a lively, even opinionated quality; the author es not 
shrink from venturing controversial judgments upon the evidence he has 
accumulated about people and events. The weakness is that the autor ries 
to do the impossible, and so falls short of the formidable goals ne sets 
himself. Here is an account of patterns of events, embellished witt: useful 
biographical sketches; a mine of bibliographical references and of 
research-worthy hypotheses. But the wider conclusions about the social and 
political relevance of House of Lords decisions in so many areas, sver so 
long a period, are often and inevitably impressionistic. They are also in 
places superficial, as where the scene is set for a discussion of the arpe:late 
process from the mid 1950s onwards with a simplistic account œf “the 
political climate.”” 

Paterson makes a number of criticisms.** He utters the customary shrases 
about “the lack of a theoretical framework” (cf. our earlier disccssinn), 
which in this case boils down to a dubious complaint about St-vens’s 
under-use (and, in one place abuse) of the work of Max Weber, anda more 
substantial indictment of the author for failing to define his terms. He also 
points out the shortcomings of the “sociological” element in St=vens’s 
analysis, in particular the attempt “to link the persona of Law Lords with 













2 We did subsequently undertake a substantial study of the Queen’s Bench Civisonal 
Court, with special reference to its administrative law jurisdiction, but the rese=rclr was 
overtaken by the reform of the procedures relating to judicial review, and thz results 
remain unpublished. 

23 Parts of early chapters appeared originally as an article (1964) 80 L.Q.R. 344, a- did 
the concluding chapter (1965) 28 M.L.R. 509. 

4 Stevens, op. cif. p.xvi. 

4 Ibid. at pp.407-410. 

26 Alan Paterson, review of Law and Politics (1980) 7 British Journal of Law an3 Sciety 
310-317. 
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their actual decisions”: much lawyers’ gossip consists of exactly ‘this kind of 
thing, but Paterson is right to be sceptical of attempts to undertake such 
assessments in the context of serious scholarship. Paterson suggests that, far 
from being “sociological,” Stevens’s treatment of the Law Lords is indivi- 
dualistic, eschewing any notion “that appellate decisions are group decisions, 
the outcome of interaction between the Law Lords themselves and between 
the Law Lords and counsel.” And this is the ne off point for Paterson’s 
own research. 

Robert Stevens “talked at length to a pimbi of the present and recent 
Law Lords”; Paterson’s work is based largely upon a remarkable programme 
of structured interviewing. As well as evaluating published material (judg- 
ments, public utterances of judges and counsel, biographies, academic texts 
and legal commentaries) he uses material gleaned from interviews with 28 
judges, 26 Queen’s Counsel, and seven junior counsel. Nine of the 15 Law 
Lords active in 1972 agreed not only to be interviewed but also to be tape 
recorded: only four (Lords Dilhorne, Diplock, Hodson and Morris) declined 
to take part. This constitutes a considerable breakthrough, which demon- 
strates that some of the problems of “access” which have inhibited institu- 
tional research?‘ may lie in the misplaced diffidence of the would-be 
investigator. It does no harm to ask. One is reminded of the study by Heclo 
and Wildavsky, who penetrated the inner sanctum of the Whitehall “expen- 
diture community” in the early 1970s.” This approach was less disciplined 
and less tightly structured than Paterson’s and, largely because of this, the 
end-product was more wide-ranging and more anecdotal than his. 

“The printed speeches,” Paterson observes, echoing his comments on 
Stevens’s study, “are but the end product of a complex series of exchanges 
between Bar and Bench and between the Law Lords themselves.””’ The 
author uses a framework of role analysis to explore the chemistry of the 
appellate process from the perspectives of the various actors—particularly 
the Law Lords themselves. His concern is, as was the case with the other 
studies we have looked at, with the creative role of the Law Lords (though 
unlike the others he does not stress the “problem orientation” implicit in 
this emphasis). His concern is with the treatment of “hard cases,” which are 
ones “where there is legitimate room for debate between the parties as to 
the existence, scope and applicability of one or more common law rules or 
principles.” Role analysts have suggested that such conflicts tend to be 
resolved by strategies that are “positive,” “adaptive” or based upon “with- 
drawal.” Paterson focuses upon the extent to which the process of tackling 
hard ‘cases boils down to a basic conflict between the imperatives of 

“consistency” arid those of “fairness.” 

The end product is a fascinating inside story of an appellate court at work 
behind the formal facade, based upon the perceptions of the judges 
themselves (modified, no doubt, as in all interview-based research, by their 
reactions to the interviewer and what they think he is up to). To this extent 
it Invites comparison with that inside account of the United States Supreme 
Court, The Brethren®; but whereas the latter is a piece of racy, high-class 
journalism, based largely on unverifiable tittle-tattle, Paterson’s work is 
almost self-strangulating in its meticulous observance of methodological 

27 Discussed by Paterson himself, op. cit. pp.84-85, where he draws a parallel with the 
inner working of the Cabinet. 

28 Hugo Heclo and Aaron Wildavsky, The Private Government of Public Money (1974). 


2 Paterson, op. cit. p.8. 
% Bob Woodward and Scott Armstrong, The Brethren (1979). 
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conventions and almost too guarded in its measured progress towards 
conclusions. A more valid comparison can be made by way of contrast 
between Paterson’s work and that of Stevens: both are works, of high-class 
scholarship, :and the major strengths of the one highlight the main weak- 
nesses of.the other: ; 

We learn a lot from Paterson about the jechac of judgment-writing; 
for example, that the Law Lords (unlike the justices of the Supreme Court) 
seldom lobby one another in an attempt to influence the final decision. We 
also discover that the Law Lords themselves think about the value of 
multiple concurring and dissenting judgments, the general opinion being 
firmly opposed to single judgments of the court. 31 Lord Reid (senior Law 
Lord from. 1962 to.1974) appears in this and other contexts to have exerted 
significant influence over his colleagues and to have played a crucial part in 
the genesis and subsequent interpretation of the 1966 Practice Direction 
which permitted the House, overtly as well as covertly (“dissimulation” is 
the role analyst’s word) .to overrule its own previous decisions. Discussion 
of the part played by individual’ judges, such as Lords Reid, Denning and 
Simonds can be found in all the studies considered here, and provides an 
illustration of the vate of approche the same subject from dierent 
angles. 

.One can criticise Paterson for not extending his work into the field of 
statutory interpretation, where Law Lords are confronted by, and may have 
to “dissimulate” their way. around, parliamentary sovereignty. It is also the 
case that the “justice” versus “certainty” dichotomy, though an important 
element in theories of judicial behaviour seems artificial and ultimately 
unconvincing as a complete explanation of the way in which judges exercise 
their role. Having fairly criticised the “individualistic” nature of Stevens’s 
analysis of.judicial behaviour, it is ironic that Paterson’s own work yields a 
vivid picture of the Law Lords as fiercely individualistic decision-makers, 
who admit to having a creative role but exercise that role without much 
reference to outside opinion, and who are actuated by a degree of mutual 
respect for one another which stops a long way short of real collegiate spirit. 
The intellectual isolation of appellate judges, who resolve “hard cases” with 
reference to notions of social justice and public policy for which they are 
singularly (and collectively) ill-equipped to understand (cf. Lord Devlin’s 
view of the judge as an “ordinaty man””) remains a deeply worrying feature 
of our judicial process. 

The most interesting aspect of Paterson’ S work is its use of unique 
interview-data, and this “uniqueness” is both a strength and a potential 
weakness. The process of interviewing, however carefully done (and Pater- 
son is as painstaking in this as he is in other aspects of his work), is a matter 
of ephemeral interpersonal reactions. The same chemistry can never be 
recaptured: the research cannot be replicated by other scholars and the data 
cannot be double-checked. To a far greater extent than with documentary 
research other scholars must take the interviewer on trust—the more so if, 
as in this case, the original tapes and transcripts are subject to an embargo. 
Here’ the author’s care and his sensitivity to the limitations upon the 
conclusions to be drawn from his data (which are in any case by no means 
exclusively derived from his interviews) encourages such trust. It will be 
interesting to see whether the judges, having opened the door to one 
researcher, will be willing to do so to others; scholars intending to emulate 


31-Discussed by Blom-Cooper and Drewry, op. cit. Chap. V. 
3 Devlin (1979), op. cit. p.27. 
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Paterson might be well advised to tread slowly and carefully for fear of 
compromising an important advance that has been made in opening up the 
judicial process. 


IV 


Research into British courts has been badly neglected, and the studies 
discussed here go some way, though not nearly far enough, towards filling 
the gap. They all have their shortcomings, but the respective research 
Strategies on which théy are based—detailed mapping of the institutional 
framework (Blom-Cooper and Drewry), wide-ranging examination of the 
judicial process over a long period of time (Stevens) and rigorously struc- 
tured interviewing of the actors themselves (Paterson)—make them mutually 
complementary; we might add to the list the quantitative approach explored 
by Robertson, though this is still at an experimental stage. Here, at least, 
the charge of “fragmentation” does not stand up, though there is plenty of 
scope for further refinement of method and for extending the boundaries 
of interest to encompass the lower appellate courts. This small cluster of 
studies demonstrates the possible advantages (and here I may be at risk 
of contradicting an earlier comment in favour of “centres of excellence”) of 
setting up projects seriatim—albeit, as in this case, with some chronological 
overlapping, and good communications between the researchers—and on a 
fairly small scale, rather than as massive collaborative enterprises launched 
at the same time. There are arguments that point the other way, but there 
is much to be gained by proceeding slowly, using the data, testing the 
propositions and learning by the mistakes of one’s predecessors. 


GAVIN DREWRY* 


THE COMMON LAWYERS OF PRE-REFORMATION ENGLAND: THOMAS 
KEBELL, A Case Stupy. By E. W. Ives. [Cambridge: Cambridge 
University Press. (Cambridge Studies in English Legal History). 
1983. 536 pp. £40.] 


Tus carefully-designed and richly-detailed description of the legal profes- 
sion, along with Dr. J. H. Baker’s account of the law itself (in the second 
volume of Spelman’s Reports, Selden Society, 1978) and Dr. J. A. Guy’s 
work on Chancery and Star Chamber, makes the 50 years or so before the 
Reformation the most lively period for the study of English legal history at 
the present time. Dr. Ives’s technique is to focus his exhaustive knowledge 
of the profession at large on the career of Thomas Kebell (c. 1439-1500), 
a serjeant-at-law who occupies more space in the Year Book reports than 
any of his contemporaries. Biographical passages on Kebell, earning his 
living at the law and ploughing his profits back into accumulating estates in 
Leicestershire, are alternated with more analytical sections on training at 
the Inns of Court, the Year Books, the legal system, and the morality of 
lawyers, which carry the story well past 1500. (The serjeant died too early 
to illustrate some of Dr. Ives’s main concerns.) The result is a marvellous 
picture of the lawyers as a hard-headed group of practical men but some of 
them cultured and religious in their own distinctive ways; dedicated to 
reason and order in society, and answering a demand for administrators in 
the crucial years of the growth of the English state; but making their 
a ee eee 
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contribution by mental agility and lack of inhibition in arguing problems of 
legal tactics in Westminster Hall, rather than by learning in substantive law. 
It is therefore not surprising that Dr. Ives’s method is less illuminating 
about what Dr. Baker called “the intellectual life of the law,” or even its 
political importance. The problem is not the old one that an interesting 
individual can never be taken as representative of a group, for the original 
insights into social history (such as that the legal career was a medium for 
the advance of the heirs of smaller landed estates, not a resort for younger 
sons) are based on a very wide, if unquantifiable, sample of the profession 
as a whole. The doubt is whether social history can ever explain the 
development of a set of ideas, which is what substantive law is. Dr. Ives 
ends by quoting Winstanley to the effect that “The Law is the great Idol 
that men dote on,” and himself believes that it was the “thought-patterns of 
the day” that called for legal services. Yet the nature of his material leads 
him to an undervaluation (surely?) of substantive law at this period, to 
unprovable propositions such as that reform of the law was made possible 
by the social cohesion of the lawyers which resulted from their family 
interrelationships, and to rather empty generalities like the “only alternative 
to a society regulated by law was a society regulated by power” (though he 
has previously shown just how potent was “the interest of the state” in the 
courts). The sections of the book on the law are virtually independent of 
those on Kebell and the lawyers. They constitute a balanced and useful 
survey of the state of the argument which Maitland set going in English 
Law and the Renaissance about signs of a Reception of Roman law in 
England and a challenge to the Common Law from Chancery and the 
conciliar courts, but they.do not have the originality of the rest of the work. 
Yet, by tackling these fundamental problems of legal history with determi- 
nation, as well as by presenting the results of a vast amount of research, Dr. 
Ives has produced a fine book. 
r ALAN HARDING* 


PEOPLE AGAINST THE PRESS. AN ENQUIRY INTO THE Press COUNCIL. 
By GEOFFREY ROBERTSON. [London: Quartet. 1983. 182 pp. 
(including appendices and index). £7-95.] 


Some years ago I described the Press Council as an “otiose and toothless 
watchdog.” In an indignant rejoinder the Chairman declared that it was not 
the council but my article that was otiose and toothless. He may well have 
been right, but if he was, his cause for offence was, by his own admission, 
de minimis! I subsequently came to enlarge my criticism of the council to 
incorporate several of its other numerous defects—and, I hope, to add 
further teeth to my argument. I have, therefore, to declare an interest. I 
have never been especially impressed by the constitution or the complaints 
procedure of the Press Council: I believe that, contrary to its claims, it is an 
unsatisfactory means of protecting either freedom of expression or the 
victims of its abuse. It is thus, for the first time, particularly illuminating to 
discover some of the views of those victims: complainants to the council 
who have been aggrieved by various forms of Press “misconduct.” Included 
in this book is a “consumer survey” of the experiences of about 100 persons 
and organisations who had been parties to Press Council adjudications in 
the period between 1977 and 1981. They make extraordinary reading. 
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People Against the Press (a.curiously cryptic title) is the outcome of an 
inquiry undertaken by a group composed largely of journalists, trade 
unionists and politicians,.under the author’s chairmanship. It was initiated 
by the Campaign for Press and Broadcasting Freedom, but, we are assured, 
was entirely independent of that or‘any other organisation. It has; of course, 
long ‘been the claim of the Press Council that its jurisdiction and jurisprud- 
ence are “respected, ‘feared and obeyed” by the Press. The vicissitudes of 
the council (concisely chronicled here) compel a different conclusion. The 
distinguished newspaper editor who openly defied the “po-faced, pompous, 
pin-striped, humourless twits who sit on the Press Council” (p.4) reflects-the 
general sentiment, if not the precise tenor, of the misgivings harboured by 
much of Fleet Street. Yet, to be fair, such reservations by the Press about 
the council’s knuckle-rapping powers are merely part of a-wider resistance 
to any perceived incursions upon “Press freedom.” If the response’to these 
puny ‘controls is a howl- of protest in the name of freedom of the Press, the - 
reaction to any proposed statutory regulation is positively deafening: 

Robertson’s book is a comprehensive and devastating indictment not only 
of the Press Council, but (in many respects) of the Press itself. In particular, 
on.the evidence of the complainants, the delay, incompetence, and ineffec- 
tiveness of the council is demonstrated beyond any reasonable doubt; as the 
author puts it: “A remarkable picture emerged of a complaints commission 
whose procedures seemed to give more cause for complaint than the conduct 
of the newspapers it was investigating” (p.39). And it is significant that the 
great majority of “successful” complainants are as disgruntled as those 
whose complaints were rejected. Delays of between eight and 15 months 
between complaint and adjudication were not uncommon. Indeed, one is 
treated to the spectacle of a tribunal which actually obstructs complainants; 
which offends the most elementary principles of natural justice (the editor 
has a right to an oral hearing which is denied to the complainant); which 
penalises the indigent or inarticulate victim; and which—in any event—lacks 
the power to enforce its decisions. Moreover, as Robertson observes, “The 
council, with all its claims to respect and obedience in Fleet Street ... . is no 
better placed than an ordinary member of the public when it comes to 
discovering what goes on in newspaper offices” (pp.54—-55). It is overwhelm- 
ingly clear that the council does not have the resources or (in consequence?) 
the desire to ensure that even its feeble authority is redeemed. 

But the charges do not end there. The absence of a code of conduct 
renders council adjudications little more than decisions which turn on their 
own facts. The council has consistently resisted suggestions that it formulate 
a code (for the guidance both of editor and public) and one is therefore left 
with an uncomfortable sense that it does not take very seriously its own 
professed concern to maintain “the highest professional and commercial 
Standards.” Nor, in pursuit of this objective, does the council seek to 
monitor the general performance of the Press: Robertson examines the 
successive failures of the council to investigate matters which touch directly 
on the exercise of Press freedom (e.g. freedom of information, libel, breach 
of confidence and copyright, blasphemy, obscenity, and criminal libel). Nor, 
in the face of increasing monopolisation of newspaper ownership, has the 
voice of the Press Council approached anything more than a whisper. By its 
own standards, therefore, the council—on the powerful evidence presented 
here—has been a dismal failure. 

Yet Robertson is unwilling to jettison the council altogether. He argues 
that a considerably reformed council (including a full-time chairman, 
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streamlined procedure, code of conduct, improved methods of adjudication, 
enhanced powers—contractually agreed—to enforce rulings) should retain 
jurisdiction over standards of the Press. In respect of errors of fact, he 
suggests the statutory creation of a Press Ombudsman with powers to direct 
the publication of corrections and replies in newspapers which have failed 
to correct demonstrable errors of fact. The Ombudsman would, in most 
cases, replace both the law of libel (“an expensive anachronism” (p.139)) 
and the council as the means of redressing such complaints. This seems to 
be a reasonable and workmanlike compromise, though I am not sure that 
the distinction between factual error and ethical indiscretion is as simple as 
this proposed division of labour suggests. Certainly it presents, in cases of 
falsehood, a far more attractive alternative—both to editors and 
plaintiffs—than the law of libel. Whether editors would be willing to submit 
to the jurisdiction of a Press Ombudsman would undoubtedly turn on the 
extent to which either a “greater evil” or a relaxation of the existing» 
restraints on reporting was on offer. | 

It is impossible to read this book without a deep sense of discomfort and 
concern. Something has gone badly awry in balancing the competing rights 
of the people and the Press. The author has presented his cogent case for 
reform with intelligence, fairness and restraint. It is to be hoped that similar 
virtues are exhibited by his readers in Fleet Street and Westminster. 
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GREY, OUGHTRED AND VANDERVELL—A 
CONTEXTUAL REAPPRAISAL 


SECTION 53(1)(c) of the Law of Property Act 1925 enacts that a 
disposition of a subsisting “equitable interest or trust” must be made 
in writing if it is to be effective.’ It is a provision of considerable 
practical importance in all fields where the division between legal 
and equitable property rights is adopted, from the commercial arena 
to the family home. There have been four seminal cases on the 
ambit of paragraph (c), each of them difficult, and yet this area has 
attracted minimal academic attention, either in the United Kingdom 
or in Commonwealth countries where parallel provisions apply. It is 
a common complaint among academic lawyers, though not among 
successful litigants, that judges confine their attention to adjudicating 
upon the specific facts of the cases before them, and often fail to 
perceive the- wider implications of their ‘particular determinations. 
Nowhere is this tendency more apparent than in the cases to which 
this article is directly addressed—where first taxation and then a 
family squabble provide the occasions for dispute, and section 
53(1)(c) is the field upon which the disputants collide. Those 
embroiled in fighting and deciding those cases were not concerned 
to provide an answer to the question: “What is the ambit of section 
53(1)(c)?” This article attempts to do so. In this writer’s view, to 
wholly understand the section 53(1)(c) cases, it is first necessary to 
examine precisely what was at issue in them. Hence the contextual 
element of this article—principally, but not exclusively, fiscal. The 
main concern of the article is, however, reappraisal—having clarified 
the issues, to critically dismantle the internal reasoning of the cases 
to assess their impact on section 53(1)(c), to highlight inconsistencies 
between them, and then to build on such authority as one can 
deduce to suggest a uniform and coherent picture of the transactions 
which are caught by that paragraph. 


INTRODUCTION 


In addressing itself to subsisting equitable interests, section 53(1)(c) 
took up the mantle of section 9 of the Statute of Frauds 1677,7 and 


! s.53(1)(c): “a disposition of an equitable interest or trust subsisting at the time of the 
disposition, must be in writing signed by the person disposing of the same, or by his agent 
thereunto lawfully authorised in writing or by will.” 

? s.9: “And be it further enacted, that all grants and assignments of any trust or 
confidence shall likewise be in writing, signed by the party granting or assigning the same, 
or by such Jast will or devise, or else shall likewise be utterly void and of none effect.” 
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like that provision was designed (i) to prevent hidden oral transac- 
tions in equitable interests in fraud of those truly entitled and (ii) to 
enable trustees to know where the equitable interests behind their 
trusts reside at any particular time.* The reference to “trust” in 
section 53(1)(c) is anachronistic, and was seemingly simply intended 
by the draftsman as an alternative rendering of the term “equitable 
interest” which precedes it. In the present context, the employment 
of the word “trust”—although establishing a certain continuity with 
section 9 which had referred, even more obtusely, solely to “trust or 
confidence,” and although echoed by the odd nineteenth-century 
authority* —is, both archaic and misleading; and is best, as it generally 
is, ignored. The notion of disposing of a “trust” could, of course, 
have been taken to refer to the conduct of a retiring trustee in 
parting with the trust property to his successor in the event of the 
trust continuing, or to (or at the direction of) those absolutely 
beneficially entitled in the event of the trust’s termination: but it 
simply never has been. 

Section 9 of the 1677 Act, being concerned solely with “grants 
and assignments” of subsisting equitable rights, and hence exclusively 
with dispositions by equitable proprietors themselves, fell squarely 
within the twin policy objectives noted above. By replacing the 
words “grants and assignments” with the single word “disposition,” 
the draftsman (as a matter of language at least) potentially extended 
the requirement of writing to transactions effected by persons other 
than the equitable owner for the time being, e.g. to trustees 
exercising a power of revocation and new appointment: a case clearly 
outside the twin policy objectives in that (i) if the consent of the 
person entitled in equity pending the revocation and new appoint- 
ment is (as is usually the case) irrelevant to the trustees exercising 
their power, divestment of his previously subsisting interest behind 
his back cannot be a cause for concern and (ii) since it is the trustees 
who will be exercising the power it can hardly be said that writing 
is necessary to enable them (at least so long as they are viewed as 
a single and continuing body of persons) to ascertain to whom their 
fiduciary duties are owed. 

A principal reason for singling out subsisting equitable interests 
for protection is because evidence of their movement will often be 
the only indicator of where a particular right resides at any given 
time. There is no documentary paper title, nor generally is there 
physical possession”: two indicia which facilitate the identification of 
a legal proprietor. In general there is only an invisible entitlement 
to certain rights perceived by courts of equity behind the veil of 
legal title. 

Those with interests in equity will commonly enjoy the valuable 
rights—“the beneficial interest’—in the property over which their 

> Isolated by Lord Upjohn in Vandervell v. I.R.C. [1967] 2 A.C. 291, 311B-D. 

* See, e.g. Lord Langdale M.R. in Rycroft v. Christey (1840) 3 Beav. 238, 241. 


2 Although there may be, e.g. where the life tenant of certain property is given a right 
to occupy it. 
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equitable interests subsist. Indeed, it is this valuable aspect which 
makes the protection of equitable interests a matter of pressing 
importance: without the annexation of beneficial rights equitable 
interests and legal property rights are of equally little significance. 
This is an important point since, although where an equitable interest 
is first carved out of a legal estate the beneficial interest will have 
followed that equitable right, as transactions behind the legal title 
become more complex and equitable interests behind sub-trusts 
proliferate, one will commonly be dealing with subsisting equitable 
interests from which the beneficial interest has been detached, 
beneficial entitlement having followed subsidiary equitable rights.° 
Section 53(1)(c) draws no distinction between dealings with equitable 
interests carrying beneficial rights and dealings with equitable inter- 
ests shorn of beneficial rights: between valuable and valueless 
equitable interests. All fall equally within its ambit. On the other 
hand, it is said that a declaration of trust over a subsisting equitable 
interest, involving the carving out of a subsidiary equitable interest 
with beneficial entitlement annexed thereto, is not within section 
53(1)(c) since it merely entails a disposition of beneficial interest, 
and not of the subsisting equitable interest itself which continues to 
exist in its original proprietor despite the declaration having taken 
place. If this is right—and the point is discussed in detail below’— 
then section 53(1)(c) is seen to operate in a somewhat arbitrary 
fashion: permitting the oral declaration of trust which shifts the 
valuable beneficial rights out of a subsisting equitable interest, but 
requiring written assignment if at a later stage the declarant decides 
to part with the valueless equitable interest retained by him. 

It seems to have been generally assumed in each of the four cases 
to which this article is directly addressed, that section 53(1)(c) 
applies equally to equitable interests in personalty as to equitable 
interests in realty. Academic opinion on the question of whether 
section 9 of the 1677 Act extended to personalty was divided,’ 
although there is evidence of a judicial willingness to assume the 
extension justified, at least in the absence of argument on the point.!° 
It is, however, a peculiar feature of Grey, Oughtred and the two 
Vandervell cases, that at no stage does it appear that section 
205(1)(x) of the Law of Property Act 1925 was ever cited to the 

é An example may help to make this clear. If, at the outset, L. is absolute legal owner 
of certain property and absolutely beneficially entitled to it, and then L. declares himself 
trustee of the property for A. for life remainder to B., the beneficial interest in the property 
will become distributed between A. and B. in proportions reflective of the actuarial values 
of their equitable interests. If B. then assigns his remainder interest to T. as trustee for his 
grandchildren: T. will hold the original equitable interest, but the beneficial interest will 
have been extracted from it and invested in the grandchildren’s equitable interests behind 
the new trust. 

Boa following note 47 at “Declarations of Trust ... and ‘Dropping Out of the 

3 Cf. Lord Upjohn in Vandervell v. I.R.C. [1967] 2 A.C. 291, 310 F-G, and also 
Wilberforce Q.C. in argument, particularly as reported before the Court of Appeal, in 
Grey v. I.R.C. [1958] Ch. 690, 694; [1960] A.C. 1, 9. 


°” Maitland: for. Lewin and Scott: against. 
10 See, e.g. Page-Wood V.-C. in Jerdein v. Bright (1861) 2 J. & H. 325, 330-331. 
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courts: for that paragraph of the definition subsection of the Law of 
Property Act 1925 clearly defines “equitable interests” as “inter- 
ests. ..in or over land or in the proceeds of sale thereof.”"’ It 
must, of course, immediately be added that paragraph (x), in 
common with all other terms defined in subsection (1), is overlain 
with the draftsman’s favourite caveat “unless the context otherwise 
requires”—and it is indeed strongly arguable that section 53(1)(c), 
despite its location within the 1925 Act, is just such a provision 
where the context compellingly requires one to repudiate a distinc- 
tion between interests in land and interests in personalty: “equitable 
interests” being equally worthy and needy of protection whatever 
the subject matter over which they subsist. Thus if, at an academic 
level, it is difficult to resist the temptation of damning three House 
of Lords cases with the label “decided per incuriam,” there is good 
reason as a matter of principle to suppose that the decisions in each 
case would have been completely unaffected by section 205(1)(x)’s 
being drawn to their Lordships’ attention. And as a matter of 
practice, it is inconceivable that in the light of those three decided 
House of Lords cases section 53(1)(c) will ever come to be confined 
to realty interests in the future. 


Grey v. I.R.C.? 


The Facts”? 


(1) On February 1, 1955, Hunter (“H.”) transferred 18,000 shares 
to Grey and Randolph (“G.” and “R.”), to be held by them as 
nominees for him. l 

(2) On February 18, 1955, in the presence of G. and R. and of his 
solicitor, H. orally and irrevocably directed G. and R. to hold the 
shares in six separate equal blocks upon the trusts contained in each 
of six pre-existing settlements in favour of H.’s grandchildren, of 
which G. and R. were already the trustees, to the intent that H. 
should thenceforth cease to be entitled to any interest in the shares. 

(3) On March 25, 1955, G. and R. jointly declared by six separate 
deeds (each of which was supplemental to one of the six grand- 
children’s settlements) that they had since February 18 held, and 
continued then to hold, each parcel of shares on the trusts of the 
respective grandchildren’s settlements as accretions to the trust funds 
governed by each of such settlements. Although H. was not 
expressed to be a party to these deeds of declaration they were 
executed by him as well as by G. and R. 





1 Emphasis added. I am indebted to Mr. R. S. Nock for first bringing this point to my 
attention. 

2 [1960] A.C. 1 (H.L.); [1958] Ch. 690 (C.A.); [1958] Ch. 375 (Upjohn J.). 

3 The facts below are set out in numbered “stages.” This approach is adopted throughout 
this article in the hope of increasing clarity and facilitating reference back in the course of 
discussion to a particular time in the history of events. 
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Positioning Grey 

Before passing on to a detailed consideration of Grey, two 
prefatory observations will, it is hoped, serve to clarify the true 
points of contact and distinction between it and the two Vandervell 
cases. 

First, and most straightforwardly, it is important to note in the 
light of section 53(2) of the Law of Property Act 1925. and in 
particular of Lord Denning M.R.’s creative use of that subsection in 
relation to dispositions of equitable interests behind resulting trusts 
in Re Vandervell’s Trusts (No. 2),” that at stage (1) G. and R. were 
express trustees for H., not resulting trustees for him. Nomineeship, 
stricto sensu, involves. a deliberate consensual establishment of a 
bare trust for the benefit of the settlor: it is the very essence of the 
relationship between the settlor qua “nominator” and his nominee 
that equitable ownership should be retained by him and there is 
neither need nor scope for any raising of an equitable interest by 
implication of law. 

Secondly, although the verbal directions given by H. at stage (2) 
and the acknowledging deeds executed at stage (3) purported to 
concern themselves merely with shifting equitable entitlement to the 
shares, it is clear from the operative parts of the deeds that a subtle 
change in legal proprietorship was being worked at the same 
time—a change masked by the unaltered identity of the trustees 
before and after the movement of equitable rights from H. to his 
grandchildren, but nonetheless analytically discernible. At stage (1), 
G. and R. were trustees of seven factually and legally distinct trusts; 
six settlements in favour of H.’s grandchildren and one bare trust in 
favour of H. himself. By the end of stage (3), the bare trust had 
been terminated, not merely in equity but at law as well, G. and R. 
having come to hold the shares as accretions to the grandchildren’s 
settlements, not on like trusts to those contained in such settlements, 
but in six blocks, each of which was held as a single fund with such 
other assets as were then comprised in each of the six recipient 
settlements. At stage (1), G. and R. held the shares as trustees of 
the bare trust established on February 1, 1955. After stage (3), G. 
and R. held the shares in their quite separate capacities as trustees 
of the six grandchildren’s settlements. This transformation would 
have been clear enough if the identities of the nominees and the 
trustees of the grandchildren’s settlements had been distinct. It is 
nonetheless real for the coincidence of trustees. 

No doubt, it has always been maintained that as a result of the 
decision in Grey, a direction to bare trustees that they do transfer 
assets to other trustees of a separate settlement to be held on the 
trusts of that settlement involves as much a disposition of a subsisting 
equitable interest within section 53(1)(c) as a direction to such bare 

14 §.53(2): “[Subsection (1)] does not affect the creation or operation of resulting, implied 


or constructive trusts.’ 
15 [1974] Ch. 269, 320D-E. Discussed in text commencing at note 134 below. 
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trustees that they should henceforth continue to hold the property 
in question in an unchanged capacity but on more complex trusts. 
What is not generally recognised, however, is that Grey was actually 
an example of the former class of case, not of the latter; and that, 
accordingly, Grey was a good deal closer than was generally imagined 
to the facts which confronted the court in Vandervell v. I.R.C. 
(although it remains factually distinguishable from it.)’® 


The Context 


Grey v. I.R.C. concerned what the House of Lords ultimately 
confirmed to be ‘a botched stamp duty avoidance scheme. Stamp 
duty is levied on instruments, not on transactions. It does not, 
generally speaking, have “loopholes” as such: rather it has limitations 
arising from its preoccupation with dispositions effected or completed 
by instruments—limitations which often make it appear an unwieldy 
and sometimes downright perverse fiscal device, but which are part 
of its internal logic as accepted by those who operate it.’ If a 
disposition is effected or completed without recourse to an instru- 
ment, no stamp duty (ad valorem or fixed) can be charged thereon. 
On the other hand, if (inter alia) an inter vivos voluntary disposition 
is effected by instrument, ad valorem stamp duty calculated by 
reference to the market value of the property disposed of is 
attracted.” It was this ad valorem duty that H. sought to avoid.”® 

H.’s original transfer of the shares to G. and R. at stage (1), 
although by instrument, attracted no ad valorem duty since the 
beneficial interest in the shares was at that time retained by him, 
and there had therefore occurred no ad valorem stamp duty attracting 
disposition of value.” At stage (2), H. sought to work a disposition 
of his beneficial interest in the shares without recourse to writing 
which would have attracted duty. Stage (3), executed five weeks 
later with a view to establishing documentary proof of what had 
gone before, did not purport to constitute a disposition of itself, but 
simply to record what was supposed to have been a hitherto effective 
transaction, and was therefore conceived as being ad valorem stamp 
duty neutral.” 

The argument and judicial pronouncements in Grey concentrated 
exclusively on section 53(1)(c). There was only the faintest sugges- 
tion, and that abandoned by the Crown in the face of its rejection 
by Upjohn J. in Grey at first instance”! that, even if the Revenue’s 

16 See text at notes 119-123 below. 

1 Although how long this happy state of innocence can be expected to survive the 
House of Lords decision in Furniss v. Dawson [1984] 1 All E.R. 530 is perhaps another 
Ws 74(5) Finance (1909-1910) Act 1910. Dispositions made in exercise of fiduciary 
powers do not attract ad valorem duty: s.74(6), ibid. 

18 The meeting of stamp duty liability was acknowledged to be the responsibility of the 
transferees. Hence the case of Grey (and Randolph) v. I.R.C., and not Hunter v. I.R.C. 

19 This instrument merely attracted the fixed stamp duty of 50 pence on a deed. 

2 Although it too would have borne the fixed 50 pence stamp on the taxpayers’ 


understanding of things. 
2 [1958] Ch. 375, 379-380. 
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contention as to the effect of section 53(1)(c) on the scheme adopted 
by H. were incorrect, ad valorem duty might nonetheless be raised 
as a matter of stamp duty law on the principle enunciated by Finlay 
J. in Cohen & Moore v. I.R.C.”: that a document reciting trusts 
completely constituted verbally some weeks before, and not of itself 
involving a disposition at all, could be stamped ad valorem on the 
basis that it and the earlier verbal constitution were together capable 
of being treated as a single composite. In Grey, Upjohn J. distin- 
guished Cohen & Moore from the facts before him as having been 
a case where the later document existed in draft at the time of verbal 
constitution, and hence could be treated as having been intended 
not merely to reflect, but in a premeditated way to perfect, what 
had gone before. A distinction that might well have surprised Finlay 
J., but it is nonetheless at the limit set by Upjohn J. that the Cohen 
& Moore principle has rested ever since. . . 

In the light of this confinement of Cohen & Moore, it is possible 
to assert with confidence that, had H. adopted the following course, 
no ad valorem stamp duty would have been exigible: (1)? H. orally 
declares himself trustee of the shares on trust for his grandchildren; 
(2) H. retires as trustee in favour of G. and R., and legal title to the 
shares is transferred to G. and R. by instrument accordingly”; (3) 
some time later an instrument is drafted and executed whereby G. 
and R. acknowledge that they hold the shares on the trusts earlier 
declared by H., and set out such trusts.” 


The Decision 


In Grey, the Revenue invoked section 53(1)(c) in order to attack 
the proposition that H. had made an effective disposition of his 
equitable interest in the shares at stage (2), and building on this 
sought to treat the deeds executed at stage (3) as constituting ad 
valorem stamp duty attracting dispositions in their own right. It was 
conceded by the taxpayers that, if the Revenue were right on section 
53(1)(c), stage (3) did indeed attract ad valorem duty: a concession 
which seems only to have troubled Lord Evershed M.R. of the nine 
judges who heard the case, he raising the question whether—given 
the avowedly documentary intention behind the deeds—they could 
be construed as instruments of disposition at all. In the event, he 
somewhat unconvincingly retreated behind the fact that each stage 
(3) deed declared not only that the trustees had since February 18 
been holding shares, but also that they were “now holding” shares, 
upon the specified trust*®; conveniently ignoring the fact that H., the 
alleged disponor of the beneficial interest in the shares, was not a 
party to the deeds; and that given the structure of the scheme, the 

2 [1933] 2 K.B. 126. 

2 Declaration of trust of personalty outside s.53(1)(b), L.P.A. 

4 Fixed duty as a deed of 50 pence. 

* Oral transactions of this sort are, particularly where the underlying property is 


valuable, repudiated by settlors in practice. 
6 [1958] Ch. 690, 706-707. 
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language of the deeds was more likely to be descriptive than 
dispository. Neither point is insurmountable however. As for the 
former, there is Holt C.J.’s long standing statement of principle in 
Salter v. Kidley”’ that a person who executes a deed can be bound 
by it notwithstanding the fact that he is not a party to it; and whilst 
the latter raises questions as to the volitional and purposive character 
of a “disposition” similar to those which confronted, but little 
detained, the Court of Appeal in Re Vandervell’s Trusts (No. 2),” 
it would not be unreasonable to assume that the stage (3) deeds 
were intended as a “belt and braces” device capable of making a 
disposition if and in so far as was necessary should the stage (2) 
directions be. ineffective.” f 

In order successfully to resist the Revenue’s claim to ad valorem 
duty, it was necessary for the taxpayers to establish two points in 
their favour. First, that the word “disposition” in section 53(1)(c) 
was intended by the draftsman to constitute a modern rendering of 
the words “grants and assignments” as employed in section 9 of the 
Statute of Frauds 1677, and was not intended to carry a wider 
meaning. And secondly, that H.’s verbal direction to G. and R. was 
most properly to be classified as falling outside the ambit of the 
terms “grants and assignments,” and therefore that it no more fell 
within section 53(1)(c) than it had within section 9 of the 1677 Act.” 

In the event, the House of Lords’! did not find it necessary to 
determine the second question, being convinced on a consideration 
of the statutory history of the paragraph that section 53(1)(c) 
represented a substantive reworking and not a simple consolidation 
of section 9, and that that being so, the word “disposition” should 
be permitted its “ordinary and natural meaning.” And adopting its 
“ordinary and natural meaning”—though finding it unnecessary to 
define what that “meaning” was—the House of Lords had no doubt 
that H.’s “direction,” whereby he sought beneficially to substitute 
the objects of the grandchildren’s settlements for himself, constituted 
a “disposition” within section 53(1)(c). Their Lordships’ approach 
side-stepped the detailed argument which had been addressed to 
them as to the precise mechanism by which the transformation in 
beneficial ownership pursuant to a “direction” was achieved; as far 
as they were concerned the intended consequence of H.’s “direction” 
sufficiently proved it to involve a “disposition.” And yet, even in the 

27 (1688) 1 Show.K.B. 59. Cf. Wilberforce Q.C. in argument before the C.A. at [1958] 
Ch. 690, 695. 

28 [1974] Ch. 269. 

2 In conceding the liability to ad valorem duty of the deeds, the taxpayers were no 
doubt concerned to avoid the conclusion that H.’s conduct in 1955 had been completely 
ineffective, all parties having since conducted themselves on the footing that H. had 
divested himself of the beneficial interest in the shares at that time. One only has to look 
to Vandervell v. I.R.C. to see the potential consequences for H. of G. and R. failing to 
hold the concession before the courts. 

30 A point which had never, in the 250 years between the enactment and repeal of s.9, 
had to be decided. 


31 Only Viscount Simonds (with whom Lord Reid agreed) and Lord Radcliffe delivered 
judgments. Lords Cohen and Keith of Avonholm concurred. 
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unambitious approach adopted by the Lords, one finds a divergence 
in emphasis suggesting a divergence of opinion. For Viscount 
Simonds, it is the movement of the beneficial interest in the shares 
to others which is emphasised’; whereas Lord Radcliffe spoke of 
H.’s diversion of his equitable interest in the shares into the beneficial 
ownership of others.” Lord Radcliffe’s is the language of assignment: 
the shifting of a subsisting equitable interest intact from the beneficial 
ownership of one to another. Viscount Simonds’ words are capable 
of bearing a wider connotation, capturing assignments and declara- 
tions of trust alike. The distinction is an important one, not merely, 
on the facts of Grey, for appreciating exactly how it is that a 
“direction” comes to fall within section 53(1)(c), but also for the 
general exercise of pinpointing the width of the demands of section 
53(1)(c) in practice. | 

It appears, particularly from a reading of the judgments™ and the 
arguments” in the Court of Appeal, that the taxpayers were not 
relying solely on “consolidation” in attempting to establish the 
proper equation of “dispositions” with “assignments”; but attempted 
to press the view that the word “disposition” required not merely a 
disposal but also an acquisition of the very interest disposed of— 
“the interest which is transferred must remain identifiable through- 
out.” Hence, the argument runs, whilst the word “disposition” is 
capable of catching “assignments,” it is inappropriate to describe 
“declarations of trust,” which operate by way of carving a new 
interest out of an existing interest which is retained by the declarant; 
nor is it appropriate to describe “directions” which properly under- 
stood operate by way of “extinction and rebirth,” the director’s 
interest disappearing with an entirely new interest being created in 
another, not being transferred to that other.*° Indeed, added the 
taxpayers, when analysed in this light “directions” are seen to be 
more closely akin to “declarations of trust,” since in both cases one 
is dealing with the creation of new equitable interests and not the 
transfer of subsisting ones, as is the case with “assignments”; and 
pointed to authority which spoke of one who gives a “direction” to 
his trustees “declaring trusts.”°” 

One has to look to the majority judgments in the Court of Appeal 
for authority as to why the taxpayers’ submission was misguided— 
indeed, the observations of Morris L.J.” and, in particular, Ormerod 
L.J.”. represent the only real attempt in any of the judgments in 
Grey to come to grips with the concept of a “disposition” at all. 

32 [1960] A.C. 1, 12-13. 

33 11960] A.C. 1, 15. 

4 11958] Ch. 690, 710, 721, 723. 

35 [1958] Ch. 690, 703, 704. 

% Both sides in Grey adopted as a common point of embarkation the threefold 
conventional Chancery classification of voluntary dealings with equitable interests perceived 
by Romer L.J. in Timpson’s Executors v. Yerbury [1936] 1 K.B. 645: “assignment,” 
“declaration of trust” and “direction.” 

37 Tierney v. Wood (1854) 19 Beav. 330. 


38 [1958] Ch. 690, 721. 
3 [1958] Ch. 690, 723. 
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Whether a “disposition” has occurred or not may be judged, so they 
held, by reference to the disponor alone; it is unnecessary to look 
for some link between a disponor and a disponee (or, one might 
add, for a disponee at all). The essence of a “disposition” is the 
termination or “getting rid of’ an interest. “Disposition,” thus 
understood, is as apt to describe the destruction of, as it is to 
describe the transfer of, an equitable interest. H.’s direction, the 
intent of which was to determine his equitable interest in the shares 
was, therefore, a purported “disposition” falling squarely within 
section 53(1)(c). 

It is difficult to tell how far this analysis stands with the approach 
adopted by the House of Lords in Grey. Counsel for the Revenue 
clearly gratefully adopted the jurisprudential approach of the major- 
ity in the Court of Appeal“’—yet the two members of the House 
who delivered judgments felt it appropriate, in justifying the treat- 
ment of H.’s “direction” as a “disposition,” to cast it in the language 
of transfer: language tracing a movement from disponor to disponee, 
and not concentrating on the disponor alone.*! It should be added 
however, that Lord Radcliffe’s view on this point must be read in 
the light of an enigmatic passage later in his judgment” which 
appears to be consistent with the Court of Appeal view to the extent 
of saying that even though a “direction” may well involve a “dec- 
laration of trust” in that a new equitable interest is created by it, 
nonetheless in so far as there is also present a determination of the 
director’s hitherto subsisting equitable interest, there will be a 
“disposition” within section 53(1)(c) which would arguably have 
fallen to be treated as a “grant or assignment” under section 9 of the 
1677 Act because of this last characteristic. 

It is submitted that the approach of the majority of the Court of 
Appeal is perfectly tenable, not only as a matter of language, but 
also in practice. Where the disponor is beneficial owner of the 
interest in question, the issue of whether there has been a “disposi- 
tion” can be judged simply by reference to the diminution of the 
disponor’s estate. Thus an assignment, a direction or a surrender” 
works a “disposition” and, in so far as the subject matter over which 
such operate is a subsisting equitable interest, the assignment, 
direction or surrender fall within section 53(1)(c). 

4 11960] A.C. 1, 8. 

4 11960] A.C. 1, 12-13, 15. 

4 [1960] A.C. 1, 16. The passage reads: “. . . there is warrant for saying that a direction 
to his trustee by the equitable owner of trust property prescribing new trusts of that 
property was a declaration of trust. But it does not necessarily follow that such a direction, 
if the effect of it was to determine completely or pro tanto the subsisting equitable interest 
of the maker of the direction, was not also a grant or assignment for the purposes of 
eo On L R.C. v. Buchanan [1958] Ch. 289, 296. But not a “disclaimer” which operates by 
way of prevention of an equitable interest vesting in its target recipient, and not by way of 
disposition of the already vested: Re Paradise Motor Co. Ltd. [1968] 2 All E.R. 625, C.A.; 


rightly decided despite the fact that nobody thought to cite to the court s.205(1)(ii), L.P.A. 
1925 defining “disposition” to include “conveyance,” which in turn includes “disclaimer.” 
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A little more care is required in analysing the position when the 
disponor is not beneficial owner of the interest to be dealt with, but 
is enabled to work an alteration in subsisting: equitable rights by 
virtue of a power for that purpose vested in him by a settlement. 
Where the person in question is a trustee exercising a power of 
advancement or a power to distribute capital for the benefit of 
persons who are presumptively or actually entitled to an income 
interest in trust property, an exercise of the power effects a termi- 
nation of the limited interest on the occasion of the property in 
which such interest hitherto subsisted being released from the 
settlement and vested in its recipient freed from the trusts hitherto 
governing it. Similarly, where a person is exercising a power of 
revocation and new appointment, he will be engaging in an exercise 
analogous to:that undertaken by a beneficial owner giving a “direc- 
tion”: a revocation extinguishing an existing equitable entitlement, 
and an appointment.declaring or directing that henceforth the trust 
property is to be held subject to a newly created substitute equitable 
interest. In each case, the extinction of a hitherto subsisting equitable 
right is capable. of being cast as a “disposition” within section 
53(1)(c) on the majority Court of Appeal approach“; shifting one’s 
emphasis slightly to adjudicate the “disposition” issue by reference 
to a diminution in the estate of someone entitled in equity behind 
the trust. A complication in this connection might be thought to 
arise where what is being exercised is an overriding power of 
appointment over capital and income under an old-style discretionary 
settlement where the selection for preferment of a particular ben- 
eficiary is at the expense of persons—the objects of the discretionary 
class at large—who did not hitherto enjoy fully fledged equitable 
proprietary rights in the trust property, but pending a diversionary 
appointment had “mere expectancies” of benefiting in the future. 
But even here, it is submitted that the “snuffing out” of the 
expectancy for the duration of an inconsistent appointment can be 
legitimately classed as a “disposition” of a subsisting equitable 
interest for the purpose of section 53(1)(c). Just because a “mere 
expectancy” did not constitute an “interest” for certain estate duty 
purposes (Gartside v. I.R.C.*°), it does not follow that, subsisting in 
equity behind a trust, it does not constitute an “interest” for section 
53(1)(c) or any other purposes (Leedale v. Lewis**). In this writer’s 
view, all exercises of dispositive powers behind settlements are 
potentially within section 53(1)(c), a perspective of importance when 
one comes on to discuss Re Vandervell’s Trusts (No. 2).*’ 


Declarations of Trust over Subsisting Equitable Interests and “Drop- 
ping Out of the Picture” 


In the light of the House of Lords decision in Grey, the question 
of any potential technical overlap between “declarations of trust” 


“4 Cf. Stanyforth v. I.R.C. [1930] A.C. 339 and Fuller v. I.R.C. [1950] 2 All E.R. 976. 
45 [1968] A.C. 553, H.L. í 

11982] 1 W.L.R. 1319, H.L. (Capital Gains Tax). 

47 |1974] Ch. 269. 
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and “assignments” for the purposes of sections 7 and 9 of the 1677 
Act is of merely historical significance. What remains is the question 
of potential overlap between “declarations of trust” and “dispositions 
of subsisting equitable interests,” between paragraphs (b) and (c) of 
section 53(1). Given section 53(1)(b)’s more lenient requirement,” 
the answer to this question carries significance for equitable interests 
in land as well as in personalty. 

- Analytically, a declaration of trust over a subsisting equitable 
interest operates by way of sub-trust so as to carve out a subsidiary 
equitable entitlement from the original equitable proprietary right: 
beneficial: interest following such subsidiary equitable right as is 
created, -but with the superior equitable interest remaining formally 
vested in the declarant. A declaration cannot, by definition, consti- 
tute.a disposition of the entirety of the interest hitherto present in 
the declarant, for if the declaration is to be effective as a declaration, 
the declarant must retain some proprietary right which can form the 
subject-matter for the sub-trust created by him. All declarations (by 
beneficial owners) clearly entail a complete or pro tanto disposition 
of beneficial interest by the declarant in diminution of the value of 
his estate. But, at most, a declaration of trust over a’ subsisting 
equitable interest involves a disposition “out of” that interest, not a 
disposition of the interest itselfi—and it is to dispositions of subsisting 
equitable interests, not to dispositions “out of” such interests, that 
the literal words of section 53(1)(c) are addressed. 

One influential writer” has expressed the view that, in deciding 
whether a “declaration of trust” over a subsisting equitable interest 
falls within section 53(1)(c), it is necessary to distinguish between 
declarations under which the declarant purports to reserve to himself 
an active role as trustee of the derivative equitable interest estab- 
lished by him, and declarations whereby the declarant renders 
himself a bare trustee for others. The former case is said to fall 
outside, section 53(1)(c), whilst the latter is said to be within it on 
the basis that the declarant having no further role to play simply 
“drops out of the picture” from the moment of declaration onwards. 
Three nineteenth-century cases are cited in support of this view, 
Onslow v. Wallis,” Re Lashmar”' and Grainge v. Wilberforce. In 


8 L.P.A. 1925, s.53(1)(b): “a declaration of trust respecting any land or any interest 
therein must be manifested and proved by some writing signed by some person who is able 
to declare such trust or by his will.” All that is required is a written memorandum of 
declaration: not that the declaration be in writing itself. 

2 David Hayton in Nathan & Marshall: Cases & Commentary on the Law of Trusts (7th 
ed., 1980), p.54; and in Underhill’s Law Relating to Trusts and Trustees (13th ed., 1979), 
p.170. It is very interesting to compare the confidence with which the proposition is put 
forward in the 7th ed. of Nathan & Marshall, with the hesitancy of the author on identical 
authority in the 6th ed. of the work at p.54. 

30 (1849) 1 Mac. & G. 506. 

St [1891] 1 Ch. 258. 

52 Hea) 5 T.L.R. 436. To which may be added, and indeed in Underhill is added, 
Upjohn J. in Grey v. .R.C. at first instance [1958] Ch. 375, 382—-a view expressed without 
citation of authority, and in the context of an analysis repudiated by higher courts, 
determined to demonstrate that “directions” operated like “declarations of trust” with the 
director and declarant respectively both “dropping out of the picture”: seemingly ignoring 
the point that when it comes to it assignors “drop out of the picture” too. 
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this writer’s submission, however, this somewhat inelegant distinc- 
tion between declarations within section 53(1)(c) and declarations 
outside it, whatever its intuitive appeal, is certainly not justified by 
the nineteenth-century authorities marshalled in its support, and is 
inconsistent with the view adopted by the House of Lords in 
Oughtred v. I.R.C.> in relation to a constructive bare trustee of an 
equitable interest who most definitely remained “in the picture” 
until the execution of a “completion document” deliberately removed 
him from it.** 

As to the nineteenth-century authorities: both Onslow and Lash- 
mar involved a somewhat unusual dispute between two sets of 
trustees as to entitlement to property in the complete absence of any 
persons who could claim to be beneficially entitled behind their 
respective trusts, there being no room for the doctrine of resulting 
trusts to break the impasse, with the real argument being as to which 
of the trustees was to get a windfall. In both cases T; held for B 
absolutely and B had died leaving his estate to Tz as trustee. In 
Onslow, Tz was to realise the property in question and pay certain 
debts which did not exhaust the trust estate, B having failed ever to 
communicate to T} what was to be done with the remainder. In 
Lashmar, Tz was to hold upon trusts which failed. Unsurprisingly, 
Lord Cottenham L.C. found for Tz in Onslow on the basis that he 
had outstanding duties to fulfil over the disputed property whereas 
T, had none; whilst in Lashmar, the Court of Appeal held in favour 
of Tı on the basis that, T2 having no outstanding responsibilities in 
respect of the property either, there was no reason to prefer him to 
Tı in disturbance of the status quo. Had it been decided in Onslow 
that Tı could resist T2’s suit on consenting to meet the outstanding 
debts himself, T) being ignored on the basis that (if properly 
described as a trustee at all) he was a bare trustee for B’s creditors, 
it might be arguable that Onslow was at least instructive on the 
declaration of bare trust point. As it is, it is irrelevant; and Lashmar 
only more so. 

As to Grainge v. Wilberforce, that was simply a case where it was 
confirmed that a tenant for life under the Settled Land Act 1882 
could successfully pass the legal estate to settled land without any 
need for the trustee of a sub-trust behind the settlement joining in 
the conveyance: an entirely justifiable result which owed nothing 
whatsoever to the fact that the sub-trustee was a bare trustee, and 
which would clearly have been the same even if the sub-trustee had 
had substantial outstanding active duties to perform. Indeed, more 
instructive than Grainge itself is the one authority referred to by 
Chitty J. in the course of his judgment: Head v. Lord Teynham.” In 
that case it had been held that where all the persons beneficially 
interested in property held at law by Tı consented to Trs dealing 

$3 [1960] A.C. 206. 

++ See text at notes 78-80 below. 


55 (1783) 1 Cox 57. Itself referred to as a “dropping out of the picture” authority (the 
only one cited) in Snell’s Principles of Equity (28th ed., 1982), p.104. 
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with the property in a certain way, it was irrelevant that no consent 
had been obtained from Tz who was a trustee of a sub-trust under 
which certain of the beneficiaries were interested. In Head, T2 
happened to be a bare trustee, but the result would have been the 
same even if he had held on a more complex basis. The true position 
is not so much that Tz “drops out of the picture,” rather that T2 
cannot stand in the way of Trs accession to the wishes of the 
beneficiaries behind T2’s trust (within the strictures of the Saunders 
v. Vautier principle”). 

In the light of Onslow v. Wallis, it is difficult to resist the 
conclusion that if T, holds property exclusively governed by a bare 
sub-trust under which Tz is trustee for X, T; would not be able to 
resist a claim by T: that T; pass the property over to him. When all 
is said, it should be X, not some arbitrary doctrine of law, that 
determines when, if at all, T2 drops out of the picture. It is the lesson 
of Head v. Lord Teynham that Ts can no more stand in the way of 
X’s wishes than can any other bare trustee. If X directs Tz to step 
aside, or opposes T2’s attempts to call in the property from T1, X’s 
wishes must prevail. But until such an occurrence (or until T, 
deliberately assigns his outstanding bare equitable title to X) To is 
still around to accept a conveyance of the legal estate at some future 
date and to hold to X’s order from that time onwards. 

If one abandons the notion of declarants who have constituted 
themselves bare trustees of subsisting equitable interests “dropping 
out of the picture,” the question of whether a declaration of trust 
over a subsisting equitable interest needs to comply with section 
53(1)(c) admits of a uniform answer whatever the complexities of 
the trusts declared. The orthodoxy is that such declarations are 
outside section 53(1)(c), but there is no authority which directly 
supports that view, and in its absence this writer would make the 
following plea on behalf of the contrary position. It has already been 
noted that the characteristic which makes a subsisting equitable 
interest worthy of protection is the beneficial interest attached to 
it.” When looked at in this way, it will readily be seen that 
assignments and declarations of trust, both of which have the effect 
of extinguishing the beneficial interest in the owner of a hitherto 
subsisting equitable interest, are equally deserving of formal protec- 
tion. And both should be caught by section 53(1)(c) by- adopting the 
notion of a declaration of trust working a “part-disposal” of a 
subsisting equitable interest, a disposal of the beneficial part of the 
bundle of hitherto subsisting equitable rights. (In this connection 
one might enlist Viscount Simonds’ judgment in Grey as supportive 

$6 (1841) Cr. & Ph. 240. 

`” Text at notes 5-7 above. 

58 An alternative view, that “equitable interest” might be read as “equitable beneficial 
interest” is more an abuse of language than that now argued for, and would involve 
rejecting the notion that dispositions of bare equitable interests detached from beneficial 


entitlement need to comply with section 53(1)(c)—a conclusion inconsistent with the views 
of Lords Cohen and Denning in Oughtred v. I.R.C.: see text at note 82 below. 
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. of the view that it is to dispositions of beneficial interests that section 
53(1)(c) is addressed.) Adopting this view, one would escape the 
absurd suggestion that a declaration of trust shifting beneficial 
ownership lies outside section 53(1)(c), whilst a subsequent assign- 
ment of the declarant’s outstanding valueless equitable right falls 
within it; and one would have the satisfaction of treating like 
transactions in a like manner, finally jettisoning the incoherent 
formal distinction adopted by the draftsman in 1677. 

Indeed, authority in support of this approach may be gleaned 
from the judgments of Lords Radcliffe and Cohen in the House of 
Lords in Oughtred v. I.R.C.© In that case, as discussed below, it 
was clearly held by the minority that a constructive trust of a 
subsisting equitable interest took effect pursuant to section 53(2) of 
the Law of Property Act 1925. Such a conclusion involves the 
assumption that section 53(1)(c) would otherwise have been appli- 
cable to the carving out of a subsidiary equitable interest thus 
achieved—for if section 53(1)(c) was not applicable, why was it 
necessary to rely on section 53(2) at all?” 


OUGHTRED v. I.R.C.” 


The Facts 


(1) Mrs. Oughtred (“Mrs. O.”) owned 72,700 shares in a particu- 
lar company absolutely. A further 200,000 shares in the same 
company were held by the trustees of a settlement on trust for Mrs. 
O. for life and after her death for her son, Peter, absolutely. 

(2) On June 18, 1956, Mrs. O. and Peter orally agreed that they 
would on June 26 effect an exchange whereby Mrs. O. would swap 
her 72,700 shares for Peter’s reversionary interest in the 200,000 
shares. 

(3) On June 26, 1956, the agreement was implemented as 
follows™: 

(a) Mrs. O. transferred her 72,700 shares to Peter“; 

(b) Mrs. O., Peter and the trustees of the settlement entered into 

a deed of release which recited the oral agreement, that the 
200,000 shares were “accordingly now held by the trustees in 
trust” for Mrs. O. absolutely and that the shares were forth- 
with intended to be transferred to Mrs. O. or at her direction; 
and by its operative part, expressed to be made in consider- 

9 [1960] A.C. 1, 12-13. See text at notes 32-33 above. 

® 11960] A.C. 206. 

61 Although, when s.53(2) was first mooted before Upjohn J. in Oughtred at first instance 
([1958] Ch. 375) it was there used to support the proposition that Peter had disposed of his 
subsisting equitable interest by virtue of the contract, an approach which found favour with 
a judge for whom “dropping out of the picture” was a valid approach: see note 52 above. 

6 [1960] A.C. 206 (H.L.); [1958] Ch. 383 (Upjohn J.) and [1958] Ch. 678 (C.A.). 

® The three documents are listed in the order adopted by the House of Lords as lending 
them maximum logical coherence and being most favourable to the taxpayer: [1960] A.C. 


206, 225, 229, 236. 
& Actually to nominees for Peter but nothing turns on this additional factor. 
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ation of the matters previously recited and of the transfer 
about to take place,” released and discharged the trustees 
from all their responsibilities under the settlement; and 

(c) the trustees transferred the 200,000 shares to Mrs. O. 
absolutely. 


The Context 


In Oughtred, the Revenue sought to stamp ad valorem the trustees’ 
transfer of the 200,000 shares to Mrs. O. at stage 3(c), on the basis 
that that transfer constituted a “conveyance on sale.”© Although 
what had been agreed upon between Peter and his mother was 
strictly an “exchange” not a “sale,”®’ the Stamp Act 1891 enabled 
the stamping authorities to treat consideration in shares as though 
such consideration were cash.® Hence the transaction consisted, for 
stamp duty purposes, of a sale of an equitable reversionary interest 
for the cash value of Mrs. O.’s 72,700 shares. Hence the appropriate 
instrument (if any) to pick out for ad valorem stamping as a 
“conveyance on sale” was the instrument whereby the purchaser, 
Mrs. O., took a conveyance of property pursuant to the sale which 
had occurred: and the natural candidate for such treatment was the 
transfer at stage 3(c). 

Oughtred is essentially a stamp duty case, rather than a trusts 
case. What was primarily in issue was the scope of section 54 of the 
Stamp Act 1891, ostensibly a question of objective statutory con- 
struction, but in truth a matter which—like all stamp duty 
questions—could only be determined with one eye on stamp duty 
practice. What was actually decided in Oughtred was that a “com- 
pletion document” executed against a backdrop of a sale could be 
stamped ad valorem by reference to the consideration paid pursuant 
to the sale agreement, notwithstanding that the beneficial interest in 
the property sold had passed preceding completion, and that the 
value of such property right as was transmitted or extinguished by 
the completion document bore no relation to the price paid, and 


6 As appears from the judgment of the Court of Appeal: [1958] Ch. 678, 688. 

Stamp Act 1891, s.54: “conveyance on sale” includes every instrument, and every 
decree or order of any court or of any commissioners whereby any property, or any estate 
or interest in any property, upon the sale thereof is transferred to or vested in a purchaser, 
or any other person on his behalf or by his direction. 

®© An “exchange” is a transaction in which property belonging to one person is transferred 
to another person in consideration of that other person’s property being transferred to the 
first: Viscount Portman v. I.R.C. (1956) 35 A.T.C. 349. There is no “price” in the legal 
sense. “Sales” involve a price in money paid or promised: Littlewoods Mail Order Stores 
Ltd. v. LR.C. [1963] A.C. 135, 152. 

€ s.55(1): “where the consideration, or any part of the consideration, for a conveyance 
or sale consists of any stock or marketable security, the conveyance is to be charged with 
ad valorem duty in respect of the value of the stock or security.” 

® It would have been a nice question, if stage 3 (c) had not been executed, whether the 
instrument at stage 3(b) could have borne the duty as itself perfecting Mrs. O.’s equitable, 
as distinct from legal or beneficial, entitlement to the 200,000 shares. 
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might even be nil.” The point may be clarified by reference to the 
Ordinary case of a sale of land. 

When V enters into a specifically enforceable contract to sell a 
plot of land to P, a qualified trusteeship” arises with the concomitant 
generation of an equitable interest in P, which equitable interest is 
elevated to the status of an interest behind a full bare trust once P 
has fulfilled all his obligations under the contract.” At this pre- 
completion stage, all beneficial interest in the land has passed to P, 
V merely holding paper title to the property. None the less, when 
V comes to pass legal title to the land to P, the conveyance” by him 
may be stamped ad valorem by reference to the purchase price paid 
by P, not by reference to the value of the bare legal property right 
actually passing under the instrument stamped. So long as the 
finalising instrument passes something to P which he did not pre- 
viously own, it is capable of being characterised as a “conveyance.” 
And so long as that “conveyance” is made against a backdrop of 
“sale,” the instrument is a “conveyance on sale” under section 54. 
The passage by instrument of a contract completing property right 
is all that is looked for, notwithstanding that the completion docu- 
ment is of minimal significance to P as compared to the right already 
constructively vested in him by virtue of the specifically enforceable 
contract. 


Similarly Oughtred, where it was assumed without argument that 
the oral agreement between Peter and Mrs. O. amounted to a 
specifically enforceable contract and not simply a family arrange- 
ment.” When Peter entered into-a specifically enforceable contract 
to sell his equitable reversionary interest in the 200,000 shares to 
Mrs. O., a qualified trusteeship arose with the concomitant genera- 
tion of a subsidiary equitable interest in Mrs. O., which equitable 
interest was elevated to the status of an interest behind a full bare 
trust (of which Peter was trustee) once Mrs. O. had transferred her 
72,700 shares to Peter (stage (2)) and thus fulfilled her side of the 
bargain. At this pre-completion stage, all beneficial interest in the 
reversionary interest had passed to Mrs. O. who, by virtue of her 
subsisting life interest in the settlement fund, was then beneficially 
entitled to the 200,000 shares absolutely, Peter holding only a bare 
equitable interest in the reversion shorn of all value and signifi- 
ee ee 

” The ratio of the majority approach in Oughtred is to be found in the following passage 
in Lord Jenkins’ judgment at [1960] A.C. 206, 241: “The parties to a transaction of sale 
and purchase may no doubt choose to let the matter rest in contract. But if the subject 
matter of a sale is such that full title to it can only be transferred by an instrument, then 
any instrument they execute by way of transfer of the property sold ranks for stamp duty 
purposes as a conveyance on sale notwithstanding the constructive trust in favour of the 
purchaser which arose on the conclusion of the contract.” 

7 See Lord Cairns in Shaw v. Foster (1872) L.R. 5 H.L. 321, 338 and Jessel M.R. in 
Lysaght v. Edwards (1876) 2 Ch.D. 499, 506. 

” Cf. Bridges v. Mees [1957] Ch. 475. 

3 Or transfer in the case of registered land. ` 


7 Tt being the essence of the scheme that the oral agreement should be specifically 
enforceable, it was hardly difficult to infer an intention to create legal relations. 
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cance.” Had Peter then proceeded formally to assign his bare 
equitable interest to his mother, there is no doubt that such assign- 
ment, in complying with section 53(1)(c) of the Law of Property 
Act,’ would have attracted ad valorem duty by parity of reasoning 
with the position in regard to the plot of land discussed above. A 
more tortuous route was actually adopted in Oughtred in the hope 
of avoiding this consequence, and the essential issue in the case was 
whether the stage 3(c) transfer could be characterised as a completion 
document in relation to Peter’s sale, a question which turned on 
whether the stage 3(c) transfer carried with it or else extinguished 
Peter’s bare equitable reversionary interest or whether such equitable 
interest remained vested in Peter after the stage 3(c) transfer had 
taken place. 

There would have been nothing unusual in this latter alternative 
prevailing. It is a common practice amongst those intent on avoiding 
ad valorem stamp duty to enter into a specifically enforceable 
agreement to transfer property which is left uncompleted: the 
promisee relying on his equitable proprietary right behind the bare 
trust thus established by his vendor. The documentary disadvantages 
of “leaving the matter in contract” in this way are regularly seen as 
being outweighed by the stamp duty saving; and the purchaser 
always has the safety net of having a right to call for a conveyance 
if such becomes necessary at a later date.” 


The Decision 


At the end of the day, what separates the minority” from the 
majority” in the House of Lords in Oughtred is that the former 
considered that Peter’s equitable reversionary interest remained 
vested in him at the end of stage 3(c), but that since it had been 
shorn of all beneficial rights it was by that time of no significance to 
Mrs. O., and had been legitimately disregarded by the trustees in 
passing legal title to her; whereas the latter saw in the deed of 
release (stage 3(b)) a consent by Peter to the extinction of his 
equitable reversionary interest and the enlargement of Mrs. O.’s life 
interest into an absolute equitable entitlement, such enlargement 
constituting completion of the oral agreement and taking effect on 
the occasion of the stage 3(c) transfer then in hand. Both visions are 


75 Accepted explicitly by the minority in the Lords in Oughtred who held that Peter 
retained such bare interest even after stage 3(c). See on under “The Decision” below. 

7% See Lords Cohen and Denning in Oughtred at [1960] A.C. 206, 230 and 233 
respectively; further discussed in text at note 82 below. 

This avoidance device is equally available in the case of legal estates in land as it is in 
relation to all interests in personalty despite the formal requirement of s.40(1), L.P.A. 
1925, since a written contract to sell a legal estate in land is not stampable ad valorem. A 
contract to sell an equitable interest in land, however, which will need to comply with s.40 
(Cooper v. Critchley [1955] Ch. 431) will itself be stampable ad valorem under s.59, Stamp 
Act 1891 if made in writing—the only let out being the doctrine of part performance. 

7 Lords Radcliffe and Cohen at [1960] A.C. 206, 225 and 229 respectively. Lord Cohen 
is the clearest, Lord Radcliffe entangling himself in failing to distinguish clearly beneficial 
entitlement and equitable ownership at [1960] A.C. 206, 228. 

7 Lord Jenkins (with whom Lord Keith agreed) and Lord Denning at [1960] A.C. 206, 
234 and 232 respectively. 
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defensible. Viewed with detachment and with a passing familiarity 
with the stamp duty practitioner’s fondness for the device of “leaving 
the matter in contract,” one suspects that the minority came closer 
to fathoming the true intention of Mrs. O.’s advisers.® 

Only the minority dealt in any detail with the passage of beneficial 
entitlement behind Peter’s equitable reversionary interest from him 
to his mother by virtue of the specifically enforceable contract 
between them.” For the majority, the question of whether beneficial 
entitlement had so passed before the stage 3(c) transfer was irrel- 
evant to their construction of the transfer as a completion document 
on the occasion of execution of which Peter’s equitable reversionary 
interest was extinguished. Lords Cohen and Denning (the latter 
expressing himself on the assumption that a constructive trust of 
Peter’s equitable interest had arisen between contract. and comple- 
tion) added, however, that in their view a disposition of the bare 
equitable reversionary interest (which the minority actually decided 
had been retained by Peter after stage 3(c)) would need to comply 
with section 53(1)(c) despite its having been stripped of all beneficial 
rights.” This is clearly correct: the essential point being that not- 
withstanding that Peter’s equitable interest was valueless by the time 
stage 3 was reached, it was still outstanding in him in a real sense. 
The right to specific performance generates a constructive trust for 
the protection of the interest of the promisee; and constructive 
trusts, just as any other trust, are founded on property being vested 
in a trustee. A right to specific performance and the constructive 
imposition of a bare trust over the contractual subject-matter are 
not the same things as actually obtaining performance by way of 
passage or extinction of such interest as remains vested in the 
promisor in termination of the bare constructive trust.® The bare 
constructive trust is raised without need of writing within section 
53(2) of the Law of Property Act 1925. But when it comes to actual 
performance of the promisor’s outstanding obligation to pass the 
equitable interest which he has contracted to transmit, section 
53(1)(c) is clearly in point. 

Thus there is undoubtedly room for the view, both as a matter of 
principle and on the authority of Oughtred, that had Peter performed 
his contractual obligations to his mother by assigning his bare 
equitable reversionary interest to her or, indeed, paralleling Grey, 
by directing the settlement trustees henceforth to hold his bare 
equitable interest for her, such assignment or direction would be a 
disposition taking effect within section 53(1)(c). But, in the light of 

® The majority seem to have taken up an unsympathetic stance towards the threefold 
package of instruments executed on June 26: and one is left to wonder at a tactical level as 
to why those who devised the scheme advised the adoption of stage 3(c) at all, let alone 
why they rushed into it without allowing a “decent interval” to elapse so as to distance 
their manoeuvrings from the ultimate conveyance to Mrs. O. ; 

5 Fea A.C. 206, 227-228 and 231-232, per Lords Radcliffe and Cohen respectively. 


1960] A.C. 206, 230 and 233 respectively. 
3 See on this Lord Esher M.R. in .R.C. v. Angus (1889) 23 Q.B.D. 579, 591. 
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the decision of the House of Lords in Vandervell v. I.R.C.,™ it 
would appear that section 53(1)(c) could have been avoided on the 
facts of Oughtred, by Peter and his mother, who were between them 
absolutely entitled to all outstanding equitable interests behind the 
settlement, together orally directing the settlement trustees to trans- 
fer unified legal and equitable title to the shares to Mrs. O. 
absolutely. Because of the subject matter of the settlement in 
Oughtred, a documentary transfer of the shares by the settlement 
trustees to Mrs. O. in execution of this oral direction would still 
have been necessary, and this final transfer would no doubt have 
been stampable ad valorem in the eyes of all members of the House 
of Lords in Oughtred.® But if the subject matter of the settlement 
had been property capable of being passed at law by delivery, a 
Vandervell-type joint direction by Peter and Mrs. O., followed by 
delivery of the property in question to Mrs. O. by the settlement 
trustees in fulfilment of their instructions, could have been effected 
without ever having recourse to writing, and hence without any 
stamp duty problems. 

If, on the other hand, on the true construction of what was 
occurring, Peter’s bare equitable reversionary interest was intended 
to be left outstanding in him, it would follow that since all beneficial 
interest behind the settlement was vested in Mrs. O. by virtue of the 
combination of her life interest and the fact that the remainder 
interest was held by Peter on bare constructive trust for her, the 
settlement trustees could, on the authority of Head v. Lord Teyn- 
ham,® have acted with impunity on her say so in disregard of Peter’s 
wishes. In this respect the minority in Oughtred were clearly right as 
a matter of principle® even if, as a matter of practical trust admini- 
stration, as Lord Denning intimated, trustees being essentially cau- 
tious creatures would doubtless be loath to act without Peter’s 
authority as well.” 


VANDERVELL v. I.R.C.” 


The Facts”! 


(1) Bank holds shares? on bare trust for Vandervell (“V.”) 
absolutely. 


% [1967] 2 A.C. 291. 

8 Although not the termination of a nomineeship as was the case in Vandervell, a 
direction by those exhaustively entitled in equity whether they be one or one hundred, and 
entitled jointly or successively, would appear—in theory at least—to be within the 
Vandervell principle. The point is discussed in detail below: see text at note 118. 

8 There being no room for the minority view if the extinction of Peter’s equitable 
reversionary interest was the object of what had occurred. 

87 (1783) 1 Cox 57: discussed in text at notes 55-56 above. 

8 See Lord Cohen at [1960] A.C. 206, 231; and Lord Radcliffe at [1960] A.C. 206, 
227-228. ' 

8 [1960] A.C. 206, 232. 

% (1967] 2 A.C. 291 (H.L.); [1966] Ch. 261 (Plowman J. and C.A.). 

| Stated in bare outline in the text, but expanded to provide a more complete picture in 
the notes below. 

% 400,000 non-voting “A” Ordinary shares in Vandervell Products Ltd. (“V.P.L.”), a 
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(2) V. secures” the Royal College of Surgeons’ (“R.C.S.”) agree- 
ment that the R.C.S. will grant an option over the shares to 
Vandervell Trustees Limited” (“V.T.”) if V. causes title to the 
shares to be vested in the R.C.S. 

(3) V. instructs”? Bank to execute a transfer form in respect of 
the shares with the name of the transferee left blank and the Bank 
complies with this instruction and delivers the form executed in 
blank to V.’s advisers who pass it on to the R.C.S. 

(4) The R.C.S. completes the share transfer by inserting its own 
name as transferee, sealing the document and getting itself registered 
as proprietor of the shares. 

5) The R.C.S. grants an option over the shares to V.T. by deed 
under seal.” 

(6) Substantial dividends are declared on the shares and paid to 
the R.C.S.* 


The Context 
Vandervell v. I.R.C. concerned a claim by the Revenue for surtax?” 


private company controlled by Vandervell who owned 599,998 of its 600,000 voting shares, 
and who was therefore in a position to determine when and in what amounts the “A” 
Ordinary shares (being the total issued “A” Ordinary share capital of V.P.L.) would bear 
dividends. 

3 Through the offices of Robins, an accountant and V.’s longstanding personal friend 
and financial adviser—the engineer of the arrangement. 

% A private trustee company the principal object of which was to act as trustee of any 
settlements. The directors of V.T. were Robins and two other persons, and the capital of 
V.T. was divided between them in roughly equal shares. At all material times, V.T. acted 
as trustee of (i) V.’s children’s settlement and (ii) a retirement profit sharing and savings 
fund for employees of V.P.L. Fund (ii) was prohibited from holding V.P.L. shares. Fund 
(i) contained some two million non-voting “B” Ordinary shares in V.P.L. 

% An option exercisable within five years, giving V.T. the right to call for a transfer of 
the shares on the payment of £5,000 to the R.C.S. 

% V.’s object in setting in motion stages (2) to (6) was his wish to endow a new chair in 
pharmacology at the R.C.S. To do so would require at least £150,000 of him. By transferring 
the shares to the R.C.S. and then using his voting power to get V.P.L. to declare dividends 
on them, V. might secure three advantages: (i) since his free estate was limited, it was 
necessary if V. were to make so generous a gift to draw upon the significant slice of his 
personal wealth which was locked into V.P.L. and the payment of dividends provided the 
simplest means of achieving the object of extracting monies from that company; (ii) by 
vesting the shares in the R.C.S. dividend income could be passed directly to it so avoiding 
such income being taxed in V.’s hands and (iii) by declaring substantial dividends on the 
“A” shares, V. could reduce undistributed profits in V.P.L. and hence prevent the Inland 
Revenue invoking an anti-avoidance provision designed to attribute undistributed profits to 
participators in private companies as though a dividend had been declared on shares, 
regardless of the fact that no actual dividend had been declared. 

On the other hand, once the requisite dividends had been declared it was considered 
undesirable that the R.C.S. should continue to hold the shares. Quite apart from the fact 
that they were a valuable means of filtering out V.P.L.’s profits, a public flotation of V.P.L. 
was in the offing and V.’s advisers wished to avoid any complications which might arise 
through V.P.L.’s shares being outside family control. Hence the option. The option was to 
be granted in favour of V.T., rather than in favour of V. himself, with a view to relieving 
V.’s estate of assets during the course of his lifetime which would have attracted estate 
duty at his death. V. had no need of the “A” shares. If he wished to extract money from 
V.P.L. in his own behalf, he need merely vote a dividend payment in respect of the voting 
shares which he controlled, to all intents and purposes, absolutely. 

” Surtax: an additional (higher rate) income tax levied progressively where an individual’s 
total income exceeded prescribed thresholds. In 1958, surtax cut in when an individual’s 
total income exceeded £2,000 per annum, and peaked at 50 per cent. at £15,000 and above. 
Being additional to standard rate tax, which then stood at 424 per cent., this produced an 
effective top rate of income tax of 924 per cent. 
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in respect of £155,650 dividends paid on the shares’ by Vandervell 
Products Limited (“V.P.L.”), assessed on V. by reference to his own 
personal taxable income. Under the statutory regime then in force,” 
the recipient of a dividend from a United Kingdom resident company 
would be deemed to receive the sum in question as though standard 
rate tax had already been deducted therefrom. Whether surtax was 
payable or not depended on the status and personal circumstances 
of the person entitled to the dividends. If V. was so entitled, such 
was his total income for the relevant years of assessment when the 
dividends were declared, that substantial amounts of surtax would 
clearly be payable by him. If, on the other hand, the R.C.S. were 
so entitled, then the receipt of the dividends would not attract surtax 
in their hands, by virtue of the fiscal exemption from income tax on 
dividends enjoyed by charities." However, although the case was 
explicitly concerned with surtax liability, it is clear that more than 
just surtax hinged on its result, since if the R.C.S. was entitled to 
the dividends, they would, in accordance with the then abiding 
Revenue concessionary practice, have been entitled to make a 
repayment claim in respect of the standard rate tax already notionally 
deducted from the dividends by V.P.L. before being paid on to 
them.” Thus, if the Revenue won the Vandervell case, the Excheq- 
uer would receive (i) standard rate tax on the dividends paid, 
assessed on V.P.L. on the then prevailing fiscal basis that the 
dividends merely represented taxable corporate profits plus (ii) 
surtax on the £155,650 remaining after deduction of standard rate 
tax: an effective rate of taxation of some 85 per cent. on the 
dividends declared, with V. bearing the surtax on dividends received 
by the R.C.S. If, on the other hand, V. succeeded in demonstrating 
that the R.C.S. were entitled to the dividends declared, no income 
tax would in effect be collected thereon (or on the corporate profits 
which the dividends represented): the R.C.S. ending up with the 
£155,650 dividends plus repayment of the £110,516 13s. 4d. standard 
rate tax notionally previously deducted from the gross dividend by 
V.P.L.; and V. bearing no liability whatsoever. 

If the transfer of beneficial entitlement in the shares to the R.C.S. 
was ineffective, V. would have failed actually to have divested 
himself of the beneficial rights to the dividends, and surtax would 
have been leviable on him by reference to his personal circumstances 
without further ado. The fact that V. had never actually received 
any of the dividends in question would be immaterial, for in so far 
as he did not attempt to secure repayment of the sums received by 
the R.C.S., the R.C.S. would simply be taken to have received V.’s 
dividends at V.’s direction. The argument that V. had never divested 
himself of beneficial ownership of the shares was the first line of 

% The dividends paid amounted to £266,166 13s. 4d. “less [standard rate] tax”: i.e. 
£155,650 taking account of fluctuations in the standard rate over the dividend period. 

® ss.184-186, Income Tax Act 1952. Superseded by the Finance Act 1965. 


100 Income Tax Act 1952, 5.447. See now Income & Corporation Taxes Act 1970, s.360. 
101 See Whiteman & Wheatcroft on Income Tax (2nd ed.), s.21-13. 
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assault adopted by the Revenue in the case: and is discussed under 
the heading “The General Law Argument” below. 

If, on the other hand, the transfer of the beneficial siainen in 
the shares to the R.C.S. was effective, the R.C.S. would indeed as 
a matter of general law (the option not having been exercised at the 
time) have been entitled to receive the dividends. As a matter of 
revenue law, however, for the purposes of surtax, the general law 
entitlement was not conclusive. The legislation contained provisions 
designed to prevent surtax payers avoiding entitlement to, and hence 
surtax liability in respect of, income arising from an asset, by the 
simple expedient of temporarily divesting themselves of an income 
interest in the property without actually giving up the income 
producing asset itself. The thrust of such legislation, which continues 
to be addressed to income-tax payers today,’ was to attempt to 
remove for fiscal purposes the distinction between S., a surtax payer, 
receiving income from certain property and paying it on to another, 
B.; and S. settling the immediate right to receive such income on 
B., whilst retaining the prospect of future enjoyment of the property 
to himself. The Revenue’s second line of assault in Vandervell v. 
I.R.C. was to invoke one such provision, section 415 of the Income 
Tax Act 1952,! so as to secure the result that V. be treated as 
entitled to the dividends for income tax purposes, regardless of his 
general law rights to receive such dividends. The property law 
connotations of this argument on the facts of the case are discussed 
under “the Revenue Law Argument” below. 

The successful invocation of section 415 by the Revenue required 
them to be able to demonstrate that the dividends constituted 

. Income from property of which the settlor has [not] divested 
himself absolutely by the settlement.” It is vital to understand, 
however, that the terms “settlor” and “settlement” here employed, 
and as used in the Vandervell case, do not bear their general law 
signification, but rather bear extended statutory meanings for the 
purpose of the anti-avoidance legislation: “settlement” including any 
disposition, trust, covenant, agreement or arrangement, and “set- 
tlor,” in relation to a settlement so defined, meaning any person by 
whom the settlement was directly or indirectly made. On the 
assumption that V. successfully resisted the Revenue on “the General 
Law Argument,” there was no general law settlement of the shares 
at the time the dividends were declared: the R.C.S. had legal and 
equitable title to the shares unified in them.’™ The shares were only 
“settled” in the extended income tax sense of being subjected to an 
“arrangement” orchestrated for and on behalf of and in the name of 

102 Income and Corporation Taxes Act 1970, Pt. XVI. 

' Income and Corporation Taxes Act 1970, ss.457 and 458. 

10$ Income Tax Act 1952, s.411(2). 

1 The R.C.S. had granted an option over the shares to V.T., but this merely created an 
in personam obligation over them. There would not even be room for an Oughtred type 


constructive trusteeship until V.T. came to exercise the option and pay over £5,000 so as 
to complete its side of the bargain. 
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V. (who thereby became its “settlor” in the same extended sense) 
whereby the shares were (i) to be used as a vehicle for the declaration 
of pre-conceived dividends, and were then (ii) to be shifted across 
to V.T. for other purposes once such dividends had been paid.’” 
An arrangement which, it was conceded by the taxpayer in Vander- 
vell, clearly constituted an “income tax settlement” and hence 
brought the case within the potential grasp of the anti-avoidance 
legislation. !” 


The Decision 
(a) The General Law Argument 


As indicated above, the Revenue’s first line of attack in seeking 
to justify V.’s assessment to surtax was that V. had never successfully 
divested himself of beneficial ownership of the shares, since he had 
never effected a disposition in writing of his equitable interest in the 
shares in compliance with section 53(1)(c) at any time before the 
dividends were declared thereon. This argument was unanimously 
rejected by the House of Lords™®: and the proposition of law which 
emerges from the case (expressing such proposition narrowly for the 
present by tying it to the facts there in issue) is that. where an 
absolute beneficial owner directs his bare trustee to transfer legal 
title to another with the express intention that his beneficial entitle- 
ment shall be extinguished upon the transfer, and the trustee 
complies with this direction, the transferee takes the property in 
question as a unified legal and beneficial estate, without it having 
been necessary for the original beneficial owner to have complied 
with section 53(1)(c) in order to extinguish his equitable rights. 

Lord Upjohn” (with whom Lord Pearce agreed’’’) and Lord 
Donovan! each justified this conclusion by identifying a transfer by 
a bare trustee at the direction of the beneficial owner with the case 
of a straightforward transfer by one holding unified legal and 
equitable title. Although an immediate objection can be taken 
against this approach on the basis that the first method of transfer 
starts with a subsisting equitable interest split from the legal title 
and thus blatantly begs the application of section 53(1)(c), whereas 
transfers by persons absolutely beneficially entitled in the eye of the 

1% See Plowman J. at [1966] Ch. 261, 273A 

107 The only trust in the true sense of the term present on the facts of Vandervell, was 
the resulting trust of the benefit of the option upon which V. was ultimately hanged: text 
at notes 124-133, below. The subject-matter of such trust was the R.C.S.’s undertaking 
under seal, not the shares; and its trustee V.T., not the R.C.S. That resulting trust was the 
basis for saying that V. had not absolutely divested himself of all interest in the shares, it 
was not the basis for treating V. as falling within the catchment of the anti-avoidance 
legislation in the first place: a logically anterior question turning on the facts on the 
presence of an “arrangement,” not a trust. 

18 [1967] 2 A.C. 291, 307D (per Lord Reid in nine words), 309F (per Lord Pearce 
concurring with Lord Upjohn), 310B-312B (Lord Upjohn), 317E-318A (Lord Donovan), 
329D-330D (Lord Wilberforce). 

109 se 2 A.C. 291, 311G. 


uo 11967] 2 A.C. 291, 309F. 
ıı [1967] 2 A.C. 291, 317F-G. 
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law (as well as equity) involve no dealing with a separately subsisting 
equitable interest whatsoever; the point repays deeper consideration. 
Where an absolute beneficial owner (“B”) wishes to terminate a 
bare trust in his own favour, all he need do is call upon his bare 
trustee (“T”) to convey the outstanding legal estate to him: a request 
which (trustee’s liens apart) T cannot legitimately resist. The con- 
veyance by T to B, being a transfer of -a legal estate, is clearly 
outside section 53(1)(c). If, then, having received the legal estate in 
perfection of his absolute entitlement, B proceeds to pass the 
property in question to another (“X”), that conveyance by him will, 
in its turn, be outside section 53(1)(c). All that Lords Upjohn, 
Pearce and Donovan’” were saying in Vandervell v. I.R.C., it is 
suggested, was that where instead of adopting the two-stage route, 
B elects, as is perfectly within his power, to take a short-cut and 
terminate the bare trust and secure the vesting of the property in X 
in a single step by directing T to transfer such property to X on his 
behalf, B’s conduct should no more attract section 53(1)(c) than it 
would if he had adopted the more ponderous route equally available 
to him. Thus expressed, the result has an intuitive attraction to it, 
but can it really be right? If, as is generally accepted, a surrender by 
B of his interest to'T so as to enlarge T’s proprietorship into absolute 
ownership is within section 53(1)(c),""’ what can be the justification 
for holding that a direction by B that T pass a unified absolute title 
to X is outside it? Do we demand formal verification of the simple 
transaction and happily countenance a complete absence of writing 
in the more complex one? Is there present a somewhat naive 
assumption that written evidence of B’s intent is necessary in the 
former case to protect B from a self-interested fraud propounded by 
his trustee, whilst in the latter case the prospects of T profiting from 
a manufacturing of B’s dispositive intent.can be discounted?" 

A certain practical difference is discernible between the two-stage 
and one-stage routes which makes one slightly less confident that 
they necessarily call for identical application of a statutory provision 
designed to suppress sharp dealing. The obvious irrelevance of 
section 53(1)(c) to the two-stage route is less likely to be a potential 
source of prejudice to B since he will have taken an active role in 
passing legal and beneficial ownership to X, either by complying 
with forms requisite to the particular property in question (e.g. land 
or shares) or, alternatively, (though less satisfactorily from an 
evidential point of view) by delivery. On the other hand, if one holds 
section 53(1)(c) irrelevant to the one-stage route, one permits the 
extinction of B’s interest without his taking a visible part in the 
transfer of title to X, T adopting the active transferor’s role, with B 
disappearing on the faith of an alleged verbal consent—and it is to 

112 Lord Wilberforce founded himself on a different ground (text at note 116 below) and 
Lord Reid gave no reasons and so may have fallen in either camp (note 108 above). 

13 See I.R.C. v. Buchanan [1958] Ch. 289, and text at note 43 above. 


14 Cf. the same naivety in relation to half-secret and fully-secret trusts at the time when 
“fraud” was understood in the narrow sense of achieving actual personal advantage. 
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the disposition of subsisting equitable rights by word of mouth alone 
that section 53(1)(c) is addressed." Viewed at this level, Lord 
Wilberforce’s'”® justification for holding X (the R.C.S.) beneficially 
entitled on the facts of Vandervell might give less cause for concern 
than the majority view, since he emphasised that B (V.) had (by his 
solicitor agent) conspicuously involved himself in the passage of title 
to X by delivering a stock transfer form executed in blank by T (the 
Bank) to X, so enabling X to fill in its name and obtain legal title 
perfecting registration of its shareholding. 

Under Lord: Wilberforce’s scheme one is placed in a half-way 
house between the two-stage and one-stage routes: a half-way house 
derivative of the peculiarities of ordinary share transfer which 
prevented legal title being passed by T to B and by B to X by simple 
delivery of the transfer (executed in blank or not); but permitted 
B—according to Lord Wilberforce following Jenkins J. in Re Rose!” 
on the point—to pass equitable title in the shares to X “by doing all 
he could to vest title in X”. This reliance on Re Rose is not, however, 
without its own difficulties, for Re Rose was a case where B was 
both legally and equitably entitled to the shares before executing his 
transfer and delivering, it to X. To say of V., relying on Re Rose, 
that he—at the material time a mere equitable owner of the 
shares—had done all he could to vest them in the R.C:S. is to beg 
the section 53(1)(c) question of what was required of an owner of a 
subsisting equitable interest in order to work a disposition of that 
right in the first place. Section 53(1)(c) remains an issue in the face 
of Re Rose rather than disappearing before that case. 

Although the decision of the House of Lords on the General Law 
Argument can be factually confined to the termination of bare trusts 
(nomineeships, ultimate express trusts or resulting trusts), it is 
difficult to find any justification for such a restriction in the language 
used by their Lordships in the case, nor is it possible analytically to 
separate the bare trust case from any other case where sui juris 
equitable owners whose interests together exhaust the beneficial 
interest behind a trust come together and move to terminate their 
trust. What if trust property is held for A for life remainder to B, 
and A and B together direct T to pass the property to X absolutely 
freed and discharged from the trusts? If A and B elect to follow the 
two-stage route described above, they could first obtain legal pro- 
prietorship of the trust property themselves in reliance on the 
Saunders v. Vautier principle,"* and then pass on legal title to X, 
without at either stage concerning themselves with section 53(1)(c). 
But, by parity of reasoning, it would appear that nothing in Vander- 

1$ Too much can be made of this point—delivery may or may not be conjoined with an 
intention to pass property, and may or may not have occurred at all for all X’s assurances 
that it did so: and even where a formal transfer has been necessary to pass legal ownership 
one is, of course, left with the question of whether equitable title was intended to follow 
E ps B 2 A.C. 291, 329D-330D. 


u7 [4949] Ch. 78. 
118 (1841) Cr. & Ph. 240. 
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vell would prevent their short-cutting instead to. giving an oral 
direction to T, which when acted upon by him could effectively vest 
unified legal and equitable title-in X, without need to comply with 
section 53(1)(c). 

What is perhaps even more significant to note is that nothing in 
the language used by the House of Lords in Vandervell prevents B 
orally directing T to pass legal and beneficial property to another, 
Tz, on trust for X. B is in such a case giving directions as to what is 
to be done with the legal and equitable estate and not purporting to 
deal with a subsisting equitable interest alone; and this is all that 
Lords Upjohn, Pearce and Donovan required to side- -step section 
5§3(1)(c)." As for Lord Wilberforce, his rationale is even less 
concerned with the subsequent devolution of the property than is 
that of his brethren, he looking merely to whether,B has “done all 
that he can” to pass title. Can it really be that, as was held in 
Grey,’ if B directs T to hold for X in equity, such direction is within 
section 53(1)(c): but if B directs T to pass property to T2 on trust for 
X such a direction is outside section 53(1)(c)? And if one takes the 
point made above,’ that although not perceived as such by those 
deciding it, Grey properly characterised is the latter type of case, 
then the contrast between it and Vandervell approaches flat 
contradiction. 

The spectre emerges that Vandervell justifies permitting A and B, 
sui juris and absolutely entitled beneficiaries, to direct their trustee 
T to transfer property to another trustee, T2, on trust for X, Y and 
Z, without needing to comply with section 53(1)(c) at all—not a 
conclusion which one can easily envisage an English court with Grey 
v. L.R.C. cited to it willingly adopting. And the likelihood must be 
that if it ever comes to the test, Vandervell v. I.R.C. will be 
restrictively confined to its facts.’ 


(b) The Revenue Law Argument 


The Revenue’s second line of approach turned on whether V. 
could, despite his having successfully vested beneficial entitlement 
to the shares in the R.C.S., additionally be said to have divested 
himself absolutely of all interest in them so as to avoid the statutory 
deeming of dividend income as his for surtax purposes. The answer 
to this question depended on the status in which V.T. took as 
grantee of the option executed by the R.C.S. in its favour at stage 


19 [1967] 2 A.C. 291, 310B—312B; 309F and 317E-318A 

2 11967] 2 A.C. 291, 329D-330D. 

121 11960] A.C. 1. 

12 See the two preliminary “Positioning Grey” paragraphs in the text culminating at 
note 15 above. 

13 The tension between Grey and Vandervell is perhaps unsurprising given the common 
identity of the overruled first instance judge in the former and the principal mover in the 
latter. Lord Upjohn clearly had not got over the treatment meted out to his judgments in 
Grey and Oughtred: see his smarting observations at [1967] 2 A.C. 291, 310G. Nor indeed, 
when viewed in this light, is Lord Wilberforce’s need to be found himself on the alternative 
ground of Re Rose surprising given that he was the Revenue silk in Grey who Bverturne’ 
the Upjohn conception of the workings of s.53(1)(c) in that case. 
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(5). If V.T. took beneficially, V. would have been successfully shut 
out from all interest in the shares. If, on the other hand, V.T. took 
as trustee, then in the absence of any evidence as to the trusts upon 
which V.T. was to hold, it would follow that the benefit of the 
option would, so long as it were exercisable and pending its exercise, 
be held by V.T. at law’ on resulting trust for its original beneficial 
provider. And although as a matter of form the creator of the option 
was its grantor, the R.C.S., it was accepted that, as a matter of 
substance, the courts were concerned with an option in effect 
reserved by V. himself,” with the R.C.S. simply acting at his 
direction in accordance with the pre-existing stage (2) agreement at 
a time when, in partial completion of that agreement, they had been 
placed in the position of being the only ones capable of formally 
constituting the option, having had legal and (as the House of Lords 
found”) beneficial title to the shares vested in them by the time 
stage (5) arrived. 

It was on the answer to be given to this question that the majority 
and minority in the House of Lords parted company: not really on 
a question of law at all, but on the inference that they were prepared 
to draw on such primary facts!” as were revealed by the Stated 
Case—facts which had been collected without the present point in 
view, since the issue of whether V.T. had taken the option benefi- 
cially or as trustee had never been argued before the Special 
Commissioners. 

In spite of this problem, it is somewhat difficult to see how the 
minority?” could have reached their conclusion that V.T., a company 
without business, function or assets save as a trustee,!? had none- 
theless received the option beneficially: with V. being content to 
rely on V.T. acting in the best interests of himself and V.P.L. -in 
deciding what to do with it; and trusting that V.T.’s directors/mem- 
bers would not exercise the option, take future dividends and then 
liquidate the company to their own personal advantage. In essence, 
the distinction between the majority and the minority is as follows. 
The majority considered that the vesting of rights in a trustee 
company raised an inference that that fiduciary entity was intended 
to take as trustee, which inference stood in the absence of any 
coherent evidence rebutting it. The minority, by contrast, seemed 
to consider a trust construction an over-sophisticated model to 
impose on persons who never addressed their minds to the finer 
legal consequences of their actions, and who, in so far as they had 

24 The option, granted by deed under seal, created a legal chose in action. 

1235 See, e.g. Lord Upjohn at [1967] 2 A.C. 291, 314E-F. 

26 The “General Law” Argument. 

27 See Lord Upjohn at [1967] 2 A.C. 291, 316A-C and 316G-317A 

28 Lords Reid and Donovan at [1967] 2 A.C. 291, 307E-309F and 320E-323E 
respectively. 

“9 Per Lord Wilberforce at [1967] 2 A.C. 291, 328D. 

380 Lords Upjohn (and Pearce) and (in particular) Wilberforce at [1967] 2 A.C. 291, 
316D-317A and 328D-F respectively. To say that V.T.’s fiduciary status raised a presump- 


tion of trusteeship is not to be confused with there being a “presumed resulting trust” of 
the option as was rejected by the House of Lords in Vandervell v. I.R.C. 
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formed an intent, would have intended to divest V. of the shares for 
both general law and fiscal purposes. The majority took the view 
that where the primary evidence ran out, the court was forced back 
on drawing inferences from the status of the recipient of the option 
alone; whilst the minority leniently leapt from assumed intention to 
a secondary finding of fact that the parties’ conduct successfully 
effected such intention as they eee | tal 

According to the majority, V.T. held on automatic resulting trust 
for V. Resulting trusts being, of their essence, bare trusts, it duly 
follows that V. had complete power for the future either to terminate 
the trust or to direct V.T. to hold the benefit of the option on other 
trusts. Lord Upjohn,’ remarkably, inclined to the view, albeit 
without purporting actually to decide the point, that by virtue of the 
arrangement, V.T. too had power to declare new trusts of the 
benefit of the option; and furthermore that this power was revocable 
at V.’s election. One is bound to inquire how it is that V.’s conduct 
could have been thought sufficiently inexplicit to require the court 
to infer a resulting trust in his favour and yet sufficiently explicit to 
enable Lord Upjohn to deduce from it an apparently revocable and 
apparently general power exercisable in favour of the whole world 
subject to and in default of exercise of which V.’s interest had been 
retained. Lord Upjohn’s judgment certainly provides no clue to the 
answer to this question. He thus occupies a middle ground between 
Lord Wilberforce, who ge ore an orthodox resulting trust conclu- 
sion with no suggestion of any dispositive powers vested in anyone 
but V. on the one side,’ and the minority on the other, since his 
Lordship’s finding of a general power was (apart from its vulnera- 
bility to revocation by V.) tantamount to a finding that V.T. were 
beneficially entitled to the shares in their control—they being poten- 
tial objects of the poner as much as any other person. In this writer’s 
view, Lord Upjohn’s remarks in this connection are eet eae 
unjustifiable, and would best be discounted but for their having 
a the Court of Appeal’s decision in Re Vandervell’s Trusts (No. 
2). : 


RE VANDERVELL’S TRusTS (No. 2)*4 


The Facts! 


(7) In response to Revenue claims that V. had not absolutely 
divested himself of the shares, V.T. in October 1961, on the advice 


31 It is doubtful that Lord Reid’s analogy with the precatory words cases at [1967] 2 
A.C. 291, 308B-D, can lend the credibility to the minority view that he sought of them. 
Such cases invariably concern dispositions to natural persons whom the disponor has not 
previously seen fit to appoint as trustees of other property belonging to him, and what is 
more to persons (usually surviving spouses) with whom the disponor can sensibly be 
supposed to share a community of desire founding a rational expectation that wishes 
binding morally alone will be loyally adhered to, and in respect of whom the disponor’s 
(usually family) relationship is unlikely ever to have given rise to a wish to elevate 
arrangements to a legal status. - 

132 [1967] 2 A.C. 291, 317B-D. Despite Lord Upjohn’s remark at 317B, there is no 
evidence of either the Court of Appeal or Plowman J. actually deciding, or even speculating 
upon, this point. 

13 1967) 2 A.C. 291, 329B 

14 [1974] Ch. 269 (Court of Appeal and Megarry J.). See also on this case J. W. Harris 
(1975) 39 M.L.R. 557. 

35 Numbering continuing from Vandervell v. I.R.C. 
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of counsel and with V.’s full approval, exercises the option using 
£5,000 extracted for the purpose from V.’s children’s settlement, and 
the R.C.S. duly transfers the shares to V.T. who are registered as 
proprietors of them. 

(8) On November 2, 1961, V.’s solicitors inform the Revenue of 
the exercise of the option writing that “consequently such shares will 
henceforth be held by [V.T.] upon the trusts of the [children’s] 
settlement.” 

(9) Between 1962 and 1964, V. procures his company (“V.P.L.”) 
to declare dividends on the shares amounting to £770,000 net, which 
sums are paid over to V.T. and added by it to the funds of the 
children’s settlement. 

(10) On January 19, 1965,°° V. executes a deed assigning and 
releasing to V.T. all right title or interest (if any) which he has 
retained in the shares and dividends!” so that the same should be 
held by V.T. upon the trusts of the children’s settlement. 

(11) On March 10, 1967, V. dies making no provision for his 
children in his will, having assumed that he had adequately provided 
for them during his lifetime, and leaving the bulk of his estate to the 
children’s stepmother, his second wife. 


The Context 


In common with their stance over the dividends declared during 
the period when the option was merely exercisable by V.T. (“the 
first phase”’**), the Revenue took the view that on and after the 
exercise of the option the shares became the subject-matter of 
the resulting trust in favour of V., and that therefore he was 
assessable to surtax of £628,229 on the net sum of £769,580 received 
by V.T. after V.P.L.’s deduction of standard rate income tax at 
source (“the second phase”). V. having died, the liability for this 
substantial sum would have fallen on his estate if the Revenue 
contention were made out, whilst the sums upon which surtax was 
being raised were held by V.T. avowedly on the trusts of the 
children’s settlement. V.’s executors had little choice, therefore, but 
(a) to contest their assessment to surtax in respect of the second 
phase whilst at the same time, aware of the result in Vandervell v. 
I.R.C. in the House of Lords,” (b) to issue a writ in 1968 seeking 
an account of the net dividends from the children’s settlement in 
order to meet what must have then seemed an almost inevitable tax 
liability. The Inland Revenue, seeing in (b) the prospect of a judicial 
decision as to beneficial entitlement to the shares during the second 
phase which would, by implication, also determine whether £628,229 

1% The first day of the hearing of Vandervell v. I.R.C. before the Court of Appeal. 
Plowman J. had given judgment for the Revenue on March 16, 1964. 

17 V, also purported to release the option by this deed—despite its having been 
extinguished 3f years earlier. 

138 Stages 1-6. 


13 Stages 7-10. 
10 Decided November 24, 1966. 
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surtax was exigible, attempted to be joined as parties. Judgment 
against the executors would not bind the Revenue in its absence, 
but would clearly render more difficult their task of persuading a 
court to find for the Crown in the future. The House of Lords in 
Vandervell Trustees Ltd. v. White’*' refused the Revenue’s applica- 
tion. Without the presence of the Revenue Vandervell (No. 2), when 
it finally came to court, looked less like a contest over the incidence 
of surtax and more like a family squabble—a stepmother uncon- 
cernedly seeking to undermine the secure financial structure which 
her lately deceased husband had carefully constructed for his 
children—the perfect setting for a court to determine to achieve 
justice inter partes. 


The Decision 


The majority in the Court of Appeal denied the executors’ claim 
for broadly the same two reasons; (1) because new trusts over the 
shares had been declared by the time they came to be registered in 
V.T.’s name, so as to displace V.’s resulting equitable interest and 
(2) because even if this were not so, V. would, by the time his 
executors had issued their writ, have become estopped or otherwise 
equitably prevented from asserting his interest. . 


(a) New trusts 


There are undoubtedly differences of substance and not merely 
emphasis in the majority judgments. For Lord Denning, the use of 
the children’s settlement money is evidence of there having been an 
operative express declaration of trust’”’; for Lawton L.J., the use of 
such money automatically constituted an equitable interest in the 
beneficiaries of the children’s settlement,’” although he was pre- 
pared to infer an actual declaration of trust as well." For Lord 
Denning, the express declaration of trust automatically extinguished 
V.’s interest behind the resulting trust.’ For Lawton L.J. it was the 
exercise of the option which worked this result: the resulting trust 
terminated when its subject-matter was extinguished through the 
option having been exercised,’ while the employment of children’s 
settlement monies prevented there then arising a resulting trust 
inducing beneficial vacuum over the acquired shares from that 
time.'*’ As to one thing, however, the majority were apparently ad 
idem: that whatever declaration of trust had taken place had been 


41 Or Re Vandervell’s Trusts (No. 1) [1971] A.C. 912. 
12 [1974] Ch. 269, 319F. 

143 11974] Ch. 269, 325D. 

4 11974] Ch. 269, 325E-G. 

145 [1974] Ch. 269, 320C-D. 

46 11974] Ch. 269, 325H, 326C. 

47 11974] Ch. 269, 326A-C. 
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by V.T. in exercise of the fiduciary power conjured by Lord 
Upjohn” out of the first phase transactions.“ 

Critics have tended to observe ever since that it is difficult to infer 
that V. or V.T. could have intended in October 1961 to work a 
disposition of an interest which they were not to determinatively 
discover had been retained by V. until the end of the final appeal in 
Vandervell v. I.R.C. some five years later. But the majority view is 
more subtle than the criticism suggests. 

It will be recalled that V. was to argue in Vandervell v. I.R.C. 
that V.T. held the option during the first phase beneficially, but 
subject to a “gentleman’s agreement” to use it and-the shares 
acquired by exercising it for the benefit of all interested parties. In 
Vandervell v. I.R.C., on the facts before the House of Lords, this 
argument was rejected as a description of the true legal position; but 
it arguably remained open whether such was an accurate subjective 
description of V.T’s beliefs.’ Just as nobody determinatively knew 
in October 1961 that as a matter of law V. had retained an interest 
behind a resulting trust of the benefit of the option, so no doubt 
V.T. did not know until it was informed by Lord Upjohn in 1966 
that it had in October 1961 enjoyed a fiduciary power to declare 
new trusts supplanting V.’s outstanding interest.'°* But this does not 
hamper the notion of V.T., by virtue of its subjective perception of 
itself being beneficial owner of the option, considering itself capable 
of declaring that it henceforth held the option, or the shares acquired 
in exercise of it, on the trusts of the children’s settlement in fulfilment 
of its “gentleman’s agreement.” In short, V.T. was quite capable of 
declaring trusts whether it perceived the true origin of its declaratory 
power or not.’ And the only form of declaration which is not 
entirely counterfactual is one by which V.T. purported to declare 
trusts on an incorrect assumption as to the basis of its capacity to do 

48 See text at notes 132-133 above. 

49 One says “apparently ... ad idem” because Lord Denning never expressly stated 
which of V. and V.T. made the declaration, but Stephenson L.J. clearly attributed the 
view that V.T. had been responsible to him [1974] Ch. 269, 323A 

15 See text at notes 129-131 above. 

51 But see Lord Upjohn at [1967] 2 A.C. 291, 316F-G. 

2 The assumption that V. could not have formed a dispositive intent to dispose of an 
interest that he did not learn that he had retained until at least Plowman J.’s decision in 
Vandervell v. I.R.C. at first instance (see Stephenson L.J. at [1974] Ch. 269, 322H) is 
misconceived. V. and his legal advisers knew for what the Revenue were contending in 
August-September 1961 when the first phase surtax assessments were raised on him, and 
although they did not then share the Revenue view, it would have been a simple enough 
expedient for V. to have executed a deed in October 1961 directing V.T. to hold “such 
interest if any” as he retained under the option on the trusts of the children’s settlement. 
It is not possible to apply quite the same reasoning to V.T. since, although V.T. would 
have known of the Revenue contention, the extraordinary fiduciary power enjoyed by them 
literally only would have materialised when Lord Upjohn invented it in 1966: it is thus 
impossible to suppose that V.T. was exercising such power as it might or might not have 
enjoyed as resulting trustee in making its declaration. 

53 When a trustee exercises a fiduciary power it is commonplace for him to state that he 
exercises the specific power which he has in mind and “all or any other powers or power 
enabling [him] in the same behalf.” So long as V.T. had taken into account all considerations 


relevant to the exercise of the fiduciary power in purporting to exercise its beneficial power, 
the declaration would be potentially valid: cf. Turner v. Turner [1983] 2 All E.R. 745. 
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so, but in so acting actually declared substitutional trusts in exercise 
of its latent fiduciary power which equally enabled it in that behalf. 
The absence of a record of V.T.’s declaration in its board minutes 
might have been irregular, but V.T.’s appropriation of the option to 
the children’s settlement was manifestly supported by its conduct in 
using children’s settlement money to exercise the option and in 
accounting to the children’s settlement for the dividends declared on 
the shares thereafter. The real problem lies not so much in finding 
a purported declaration in V.T.’s conduct, but in seeing how such a 
declaration could have taken valid effect without complying with 
section 53(1)(c). Had V.T. actually been exercising an absolute legal 
and beneficial owner’s inherent power to declare trusts over its 
property, section 53(1)(c) would indeed have been irrelevant. But 
since the best that can be said is that V.T. was unwittingly exercising 
a latent fiduciary power to substitute new equitable rights for those 
actually subsisting in V., section 53(1)(c) was clearly in point. The 
majority in Vandervell (No. 2) confronted this problem each in his 
own way. 

Lord Denning’s view’™ that the declaration fell outside section 
53(1)(c) since the equitable interest terminated by it subsisted behind 
a resulting trust is, whilst imaginative, somewhat difficult to justify. 
It is true that section 53(2) of the Law of Property Act exempts not 
merely the “creation” but also the “operation” of resulting trusts 
from section 53(1)(c). It is also true that Lord Denning’s proposition 
is not strictly inconsistent with Grey v. I.R.C., since Grey is not a 
resulting trust case.’ But equitable interests behind resulting trusts 
are as much subsisting equitable interests as are equitable interests 
behind express trusts. Both enjoy the same qualities; the terms 
“express” and. “resulting” merely disclose their different origins. 
Resulting trusts arise without compliance with section 53(1)(c) 
because such is necessary if they are to play their essential role of 
filling the beneficial vacuum—it is this distinctive function alone 
which provokes the need for their formal exemption. But the 
disposition of equitable interests behind such trusts is another matter, 
and there is nothing to demand the continued suspension of formal 
requirements when it comes to the termination of resulting beneficial 
rights. It is submitted that the word “operation” in section 53(2) 
does not include “termination”—which is, if anything, the antithesis 
of “operation.” What the word “operation” signifies is that section 
53(2) enables not merely the initial raising of a resulting trust without 
need for writing, but also the subsistence and continuing effect of 
such resulting trust without writing for so long as it continues to 
exist. Resulting trusts “operate” within section 53(2); but “operations 
with” resulting equitable interests (i.e. dispositions) are outside it. 

As to Lawton L.J.,*°° it is one thing to give rein to the presumed 
resulting trust principle (that where A uses B’s money to purchase 

4 [1974] Ch. 269, 320C-D. 


155 See text at notes 13-14 above. 
1% [1974] Ch. 269, 325D. 
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property then, in the absence of any evidence to show otherwise, A 
holds for B’’) in the case of a consensual transaction whereby one 
empowered to do so voluntarily conveys or assigns to A so as to 
indisputably pass title to him, and the only issue is how A holds the 
property as between himself and the financier of the acquisition. It 
is quite another to suggest that by using B’s money to acquire legal 
title to personalty from a trustee (“T”) who holds the property on 
bare trust for another (“O”), and is selling without that other’s 
consent, A successfully causes B’s equitable interest in the money so 
applied to latch on to the property so acquired so as to supplant the 
pre-existing equitable entitlement of O. Indeed, whether A has used 
B’s money or his own, the point is the same—one is in such a case 
concerned with equitable priorities, territory presumptively regulated 
in the,case of personalty by the “doctrine of notice.” And if A and 
T are the same person, the opportunities for B’s overriding of O’s 
pre-existing equitable interest are under that doctrine somewhat 
curtailed. 

Vandervell (No. 2) is more complex. It is not a case where it could 
be said that A (V.T.) was involved in an exercise of purchasing 
property for B (the beneficiaries of the children’s settlement) from 
T (V.T. again) holding for O (V.). It is a case where A was 
purchasing from an entirely separate absolutely entitled third party 
(the R.C.S.), and the rights of O in the purchased property (the 
shares) only arose, if at all, at the instant that the third party’s 
obligation to transfer to A became specifically enforceable. It is 
more akin to a constructive trust case where T uses property 
belonging to O (the option) to obtain an advantage for B (the 
shares). In such a case, orthodox learning is that T will hold the 
property acquired for O, not for B; though B will be entitled to 
credit for any of his own property expended by T in making the 
acquisition (the £5,000). Lawton L.J.’s error is to muddle resulting 
trust principles into a case more clearly viewed as an example of 
fiduciary intermeddling. 


(b) Estoppel 


Lord Denning isolated estoppel as a basis for his decision quite 
separate to the declaration of new trusts ground upon which he 
primarily founded himself: but then complicated the picture by (i) 
intertwining his “estoppel” reasoning with the “perfect gift” approach 
of Turner L.J. in relation to the Louisiana Bank shares’ dividends 
in Milroy v. Lord’® and (ii) citing as his “estoppel” authority Hughes 


157 As appears from the judgment of Megarry J. at first instance, the executors cited 
Gissing v. Gissing [1971] A.C. 886 in this context: [1974] Ch. 269, 299D. 

158 (1862) 2 De G. F. & J. 264. The shares could only be transferred by complying with 
all due forms, but there was no such obstacle to a gift of the money dividends arising on 
the shares where the donor was not merely entitled to those dividends in equity. Had 
Thomas Medley only been entitled to the dividends in equity, s.9 of the Statute of Frauds 
1677 would have been just as great a problem to him as was s.53(1)(c) to V. Lord Denning’s 
use of Milroy v. Lord in the present connection begs precisely the same question as does 
Lord Wilberforce in Vandervell v. [.R.C. where he adopts Jenkins J. in Re Rose: see text 
at note 117 above. 
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v. Metropolitan Railway.’ Lawton L.J., on the other hand, concer- 
tinaed the declaration of new trusts and estoppel arguments; and it 
is not clear whether in his judgment it was V.’s procurement of the 
payment of the second phase dividends or his wilful agreement to 
V.T.’s exercise of the option using children’s settlement monies, or 
both factors, which achieved the estoppel result. Both judgments 
ignored the question of whether V. (and hence his executors) were 
merely estopped in respect of recovery of the second phase dividends 
or whether estoppel extended to recovery of the shares on which the 
dividends had been declared as well, no doubt since that question 
had become otiose since V.’s execution of his stage (10) assignment 
and release upon which the second phase had terminated. 

The estoppel raised by the majority was, despite the misleading 
citation of Hughes, “estoppel by encouragement”: a genus of what 
is today increasingly referred to, along with the related doctrine of 
“estoppel by acquiescence,” by the blanket term “proprietary estop- 
pel.” The difficulty here is not so much seeing how an “estoppel by 
encouragement” might be made out on the facts of Vandervell (No. 
2), but rather as to how it could be said that the “minimum equity” 
necessary to satisfy the objects of the children’s settlement involved 
the retention of the £770,000 dividends appropriated on their behalf 
by V.T. It is clear that proprietary estoppels can be raised in respect 
of personalty just as in respect of realty.’°' Furthermore, even 
though it may not have been generally perceived in 1974,’ it has 
now been convincingly established’® that (whatever may be the 
position in regard to “acquiescence”’™™) neither principle nor pre- 
vious authority requires the person estopped in an “encouragement” 
case to have known of his legal right inconsistent to that on the faith 
of which the person seeking to raise an equity against him acted to 
his detriment. And the children’s settlement had incurred a certain 
detriment in reliance on V.’s encouragement, since on such facts as 
were emergent V.T. had considered itself honour bound to follow 

189 (1877) 2 App.Cas. 439. The root authority on the waiver of contractual rights doctrine 
of promissory estoppel: generally seen as unconnected with the present subject-matter. 
(Although see the wicked treatment of this area by Robert Goff J. in Amalgamated 
Investment & Property Co. Ltd. v. Texas Commerce International Bank Ltd. [1981] 1 All 
E.R. 923, which was too much even for Lord Denning’s wholesale adoption when that case 
reached the Court of Appeal: [1981] 3 All E.R. 577.) 

1 The majority cast V. in an active role: he is not alleged to have simply acquiesced but 
positively to have encouraged: see [1974] Ch. 269, 321A~B and 325G; per Denning and 
Lawton L.JJ. respectively. 

161 See, e.g. Falcke v. Scottish Imperial Insurance Co. (1886) 34 Ch.D. 234. 

162 See Megarry J. in Vandervell (No. 2) at first instance [1974] Ch. 269, 301B espousing 
the conventional assumption in this regard. 

16 By Oliver J. in Taylor Fashions Ltd. v. Liverpool Victoria Trustees Co. Ltd. [1981] 1 
All E.R. 897 pointing up the divergences between Cranworth L.C. and.Lord Westbury in 
Ramsden v. Dyson (1866) L.R. 1 H.L. 129: a distinction obscured by the accessible “five 
probanda” of Fry J. in Wilmot v. Barber (1880) 15 Ch.D. 96, 105-106, too easily cited as 
a substitute for analysis for too long. 

16 Where arguably Wilmot v. Barber (1880) 15 Ch.D. 96 stands. Had V. merely 
“acquiesced,” probandum number 4 would have prevented an estoppel being raised against 


him as one mistaken as to his legal rights. A mistake of secondary fact, not law: cf. Cooper 
v. Phibbs (1867) L.R. 2 H.L. 149. 
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V.’s wishes and it was V.’s wish (on the advice of his legal advisers) 
that the children’s settlement should exercise the option with its own 
monies. But even if V.’s encouragement of V.T.’s actions for and on 
behalf of the children’s settlement was theoretically capable of 
_ grounding an estoppel despite V.’s lack of knowledge of his true 
rights at all material times, it is impossible to see how the compar- 
atively trivial estoppel thereby entailed could conceivably justify the 
children’s settlement’s retention of over £3 million. Under normal 
conditions it would require deeply unconscientious behaviour by a 
representor, which had induced an extremely substantial (if not 
wholly proportionate) irreversible act of detriment on the part of a 
representee to raise an equity of that extent. 

Yet when one searches for the villain in V., one finds an innocent. 
As for substantial detriment, there was no evidence whatsoever that 
the children’s settlement had changed its position at all in the face 
of V.’s encouragement, beyond expending £5,000 in exercise of the 
option in the first place. The £770,000 dividends had simply been 
credited to the children’s settlements account, none of it had been 
distributed, let alone dissipated, on an assumption that V.T. was 
entitled to deal with it as part of the children’s fund.’® Nor does it 
even appear that the mechanism of estoppel was, on the facts, 
necessary to do justice to the objects of the children’s settlement at 
all. The £5,000 could easily have been ordered to be repaid (with 
interest) by V.’s executors as a condition of the payment over of the 
dividends (with interest) to them. 

The only party to the second phase transactions who had actually 
acted to his detriment in reliance on the propriety and future legal 
defensibility of V.T. holding the £770,000 as an accretion to the 
children’s settlement trust fund, was V. himself. He had assumed 
that he had adequately provided for his children inter vivos, and 
thence cut them out of his will: an act of detrimental reliance 
rendered irreversible by his death. One is left with the impression 
that it was V.’s reliance on his own mistaken belief that he had 
successfully vested beneficial entitlement to the dividends in the 
children’s settlement which was the real and substantial basis for 
raising an equity against his executors: which makes V. the only 
person in English law ever to have stood in the shoes of both 
“estopped” and “estopper” at one and the same time. 


Keeping Vandervell (No. 2) in Perspective 


More than any other case discussed in this article, Vandervell (No. 
2) is a decision addressed to, and hence likely to be confined to, its 
particular facts. It is improbable that the result reached by the 
majority of the Court of Appeal would have survived the crueller 

16 Per Megarry J. in Vandervell (No. 2) at first instance: [1974] Ch. 269, 301F-G. 

16 Which is to cast Vandervell (No. 2) as the “trust unravelling” case it essentially should 
have been; with the children’s settlement obtaining restitution of its £5,000 as money paid 


under a mistake of fact as to what it would be getting for it: cf. Cooper v. Phibbs (1867) 
L.R. 2 H.L. 149 again. 
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scrutiny of the House of Lords; and, indeed, V.’s executors having 
obtained leave to appeal the Court of Appeal’s decision, the case 
was settled without troubling their Lordships. 

BRIAN GREEN* 


* Lecturer in Law, London School of Economics and Political Science. 


THE EMBIRICOS PRINCIPLE AND THE LAW 
OF ANTICIPATORY BREACH 


1. INTRODUCTION 


(a) The Principle 


NOTWITHSTANDING Lord Wilberforce’s recent statement that the law 
of anticipatory breach is one of the more “perspicuous”! areas of the 
law of contract, at least one aspect of the law of anticipatory breach 
remains in an unsettled state. This aspect concerns a principle (“the 
Embiricos principle”) stated by Scrutton J. in the following terms: 


“Commercial men must not be asked to wait till the end of a 
long delay to find out from what in fact happens whether they 
are bound by a contract or not; they must be entitled to act on 
reasonable commercial probabilities at the time when they are 
called upon to make up their minds.” 


\ 


Thus, the Embiricos principle concerns the effect of prospective 
delay on contractual obligations, and the substance of the principle 
is that where “reasonable commercial probabilities” indicate that a 
long delay will occur, a party to the contract is not bound to wait for 
that delay actually to occur, but can immediately consider himself as 
discharged from his obligation to perform. A party who successfully 
invokes the principle will be protected irrespective of whether in fact 
a sufficiently long delay would have occurred.? 

The context of Scrutton J.’s statement was discharge under the 
doctrine of frustration. Charterers had cancelled a contract at a time 
when an excepted peril, restraints of princes, was operative and they 
were held to be justified in doing so because the restraint was likely 
to prevent the shipowner from carrying out the charter before the 
expiry of a commercially unreasonable period of time. There is no 
doubt as to the validity of the Embiricos principle in the context of 
frustration proper, Scrutton J.’s statement of principle having been 
approved and adopted on a number of occasions.* The purpose of 
this article is to show that the Embiricos principle may also be 
applied to cases of anticipatory breach. 

! Federal Commerce and Navigation Co. Ltd. v. Molena Alpha Inc. [1979] A.C. 757, 
778. Cf. Forslind v. Bechely-Crundall 1922 S.C. (H.L.) 173, 179, per Viscount Haldane. 

* Embiricos v. Sydney Reid & Co. [1914] 3 K.B. 45, 54. 

> See R. G. McElroy and G. L. Williams, Impossibility of Performance (1941), 
pp.173-174. 

* See, for example, Watts, Watts & Co. Ltd. v. Mitsui & Co. Ltd. [1917] A.C. 227, 246, 
per Lord Sumner; and National Carriers Ltd. v. Panalpina (Northern) Ltd. [1981] A.C. 
675, 687, per Lord Hailsham L.C.; and at 706-707, per Lord Simon. Cf. the formulations 
in Horlock v. Beal [1916] 1 A.C. 486, 502, per Lord Atkinson; Bank Line Lid. v. Arthur 
Capel & Co. [1919] A.C. 435, 454, per Lord Sumner; Lord McNair and A. D. Watts, The 
Legal Effects of War (4th ed., 1966), p.192. The importance of the principle was noted by 
Lord Roskill in Pioneer Shipping Ltd. v. B.T.P. Tioxide Ltd. [1982] A.C. 724, 752. See 


also Kodros Shipping Corporation v. Empresa Cubana de Fletes (The Evia No. 2) [1982] 1 
Lloyd’s Rep. 334 (affirmed [1983] 1 A.C. 736). 
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(b) The Doctrine of Anticipatory Breach 


The decisions in Hochster v. De la Tour and Frost v. Knight 
established that an express statement by a promisor that he does not 
intend to perform his obligations may be treated as a breach of 
contract by the promisee notwithstanding that the promisor’s state- 
ment precedes the time for the performance of his contractual 
obligations. In such a situation the statement by the promisor is said 
to be a “repudiation” of his contractual obligations. However, as the 
repudiation precedes the arrival of the time for performance, the 
repudiation is not, under English law, a breach of contract. In order 
for the repudiation to become a breach, either the promisor must 
continue to repudiate after the arrival of the time for performance, 
or the promisee must “accept” the repudiation, by terminating the 
performance of the contract. On termination both parties are dis- 
charged from the obligation to perform their respective contractual 
duties, and the promisee can claim damages under the doctrine of 
anticipatory breach of contract. 

An anticipatory breach may also occur, even in the absence of an 
express renunciation, if “the acts and conduct of the party evince an 
intention no longer to be bound by the contract.”” A third case of 
anticipatory breach is based on the actual position of the promisor. 
It was established in Universal Cargo Carriers Corporation v. Citati,® 
if not much earlier,’ that an anticipatory breach can result from a 
promisor’s inability to perform. Thus, where a promisor will be 
unable to perform his obligations when the time for performance 
arrives, the promisee is entitled to consider himself as discharged 
from his obligation to perform: he can terminate the performance of 
the contract and claim damages for anticipatory breach. 

There is, however, a problem of terminology here. Despite Lord 
Denning M.R.’s statement” that the word “repudiation” should be 
confined to cases of anticipatory breach, judicial usage has not been 
so selective and the word has been applied" to breaches which are 
not wholly anticipatory in character, because they involve an element 
of “actual” breach, such as defective performance. Indeed, the 
a eee 

5 (1853) 2 E. & B. 678. 

6 (1872) L.R. 7 Ex. 111. 

" Freeth v. Burr (1874) L.R. 9 C.P. 208, 213, per Lord Coleridge C.J. A repudiation 
within the test is often termed an implicit repudiation or a renunciation by conduct. 

8 [1957] 2 Q.B. 401. 

°” Earlier cases on inability include Sir Anthony Main’s case (1596) 5 Co.Rep. 20b; Duke 
of St. Albans v. Shore (1789) 1 H.BI. 270; Warburton v. Storr (1825) 4 B. & C. 103; Ford 
v. Tiley (1827) 6 B. & C. 325; Short v. Stone (1846) 8 Q.B. 358; Lovelock v. Franklyn 
(1846) 8 Q.B. 371; Re Agra Bank (1867) L.R. 5 Eq. 160; Ex parte Chalmers (1873) L.R. 
8 Ch.App. 289; Bloomer v. Bernstein (1874) L.R. 9 C.P. 588; and Re Phoenix Bessemer 
Steel Co. (1876) 4 Ch.D. 108. 

'° Cehave N.V. v. Bremer Handelsgesellschaft m.b.H. (The Hansa Nord) [1976] Q.B. 44, 
59. 

"| See, for example, Decro-Wall International S.A. v. Practitioners in Marketing Ltd. 
[1971] 1 W.L.R. 361. The various meanings of the term “repudiation” were catalogued by 
Lord Wright in Heyman v. Darwins Ltd. [1942] A.C. 356, 378. An American court has 


termed the repudiation concept an “elusive” one: Riess v. Murchison, 384 F. 2d 727, 733 
(C.A., 9th Circuit, 1967). 
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expression “repudiatory breach” is frequently used to describe any 
breach which gives rise to a right to terminate,” and there is some 
evidence” of the expression “anticipatory breach” being used in the 
same way. However, the main’ concern of this article is with breaches 
which precede the time of performance, and the expression “antici- 
patory breach” is certainly appropriate to describe such breaches. 


(c) Delay in the Performance of Commercial Contracts 


Where time is not of the essence of performance by a promisor, the 
standard to be applied in deciding whether the promisor’s delay has 
been such as to justify the promisee in considering himself as 
discharged from his obligation to perform is the same as that applied 
under the doctrine of frustration, i.e. the delay must “frustrate” the 
commercial purpose of the contract. This was the standard applied 
by Devlin J. in Universal Cargo Carriers Corporation v. Citati, and 
one which is applicable to all types of breach, anticipatory or 
otherwise.” 

The requirement that the delay must “frustrate” the commercial 
purpose of the contract emphasises an important link between this 
form of breach and the doctrine of frustration. As Diplock L.J. 
explained in Hongkong Fir Shipping Co. Ltd. v. Kawasaki Kisen 
Kaisha Ltd.,'° where a frustrating delay occurs as a result of breach 
by one of the parties the other can consider himself discharged from 
the obligation to perform the contract since the delay will normally 
constitute an event depriving the party not in breach of substantially 
the whole benefit which it was intended he should obtain from the 
contract. On the other hand, if the delay occurs without either" 
party being at fault, i.e. a case of frustration proper, both parties are 
discharged by the occurrence of the event. Now, we know that in 
cases of frustration proper the Embiricos principle applies, so that 
either party may consider himself as discharged from his obligation 
to perform where reasonable commercial probabilities indicate that 
a frustrating delay will occur. The question which arises is whether 
the link between breach and frustration is strong enough to permit 

12 See, for example, Bremer Vulkan Schiffbau und Maschinenfabrik v. South India 
Shipping Corporation [1981] A.C. 909, 980, 981. 

© See George Mitchell (Chesterhall) Ltd. v. Finney Lock Seeds Ltd. [1983] 1 Q.B. 284, 
310, per Kerr L.J. (affirmed without reference to the point [1983] 2 A.C. 803). 

4 [1957] 2 Q.B. 401. 

5 Hongkong Fir Shipping Co. Ltd. v. Kawasaki Kisen Kaisha Ltd. [1962] 2 Q.B. 26 
(hereinafter the Hongkong Fir case). 

16 Ibid. at pp.66-69. See also Metropolitan Water Board v. Dick, Kerr & Co. [1917] 2 
K.B. 1, 30, per Scrutton L.J. (affirmed {1918} A.C. 119); Trade and Transport Inc. v. Iino 
Kaiun Kaisha Ltd. (The Angelia) [1973] 1 W.L.R. 210, 223; United Scientific Holdings Ltd. 
v. Burnley Borough Council [1978] A.C. 904, 928, per Lord Diplock; Paal Wilson & Co. 
A/S v. Partenreederei Hannah Blumenthal [1983] 1 A.C. 854, 918, per Lord Diplock; and, 
generally, J. E. Stannard, “Frustrating Delay” (1983) 46 M.L.R. 738. 

17 Where one party is in default the frustration is regarded as self-induced: Maritime 
National Fish Ltd. v. Ocean Trawlers Ltd. [1935] A.C. 524. And where both parties have 
contributed to the occurrence of the frustrating event neither may rely on it as a ground for 


discharge or termination: Paal Wilson & Co. A/S v. Partenreederei Hannah Blumenthal 
[1983] 1 A.C. 854. 
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a party so to act where reasonable commercial probabilities indicate 
that a frustrating delay will occur as a result of the other party’s 
breach.® 


2. UNIVERSAL CARGO CARRIERS CORPORATION v. CITATI 


(a) The Decision 


Discussion of the Embiricos principle in the context of anticipatory 
breach must commence with Devlin J.’s important decision in 
Universal Cargo Carriers Corporation v. Citati”? (hereinafter referred 
to as Citati). By a charterparty dated June 30, 1951, Universal’ Cargo 
Carriers Corporation (“the owners”) chartered a vessel to Citati 
(“the charterer”) to proceed to Basrah for the purpose of loading a 
cargo of scrap iron for carriage to Buenos Aires. The vessel arrived 
on July 12, but, as there was no cargo ready, no nominated shipper 
and no loading berth, the vessel was sent to the buoys. Lay days had 
commenced to run and were due to expire on July 21. The owners 
took the view that no cargo would be loaded, and on July 18 .re- 
chartered the vessel to other charterers at a lower rate of freight. In 
due course the owners brought their action for damages and the 
issue before Devlin J. was whether the owners could succeed in their 
claim. After deciding that no right to terminate had accrued from 
the breach of any obligation the time for the performance of which 
had arrived, Devlin J. went on to consider whether the owners had 
proved an anticipatory breach of the obligation to load the vessel. 
The matter had to be tested by reference to the position at the time 
of the owners’ termination on July 18, and it was clear that the 
loading of the vessel could not have been completed before expira- 
tion of the lay days. Since the obligation to complete loading is not 
a “condition,””’ the mere fact that loading could not be completed 
by July 21 did not of itself justify the owners’ action.” Equally, it 
did not mean that the case had to be decided in favour of the 
charterer. As Devlin J. said, “a party to a contract may not purchase 
indefinite delay by paying damages and a charterer may not keep a 
ship indefinitely on.demurrage.”~ Accordingly, his Lordship turned 

18 In cases of frustration proper no right to damages will accrue by reason of the 
frustrating event. Discharge under the doctrine of frustration is usually said to be automatic: 
Hirji Mulji v. Cheong Yue Steamship Co. Ltd. [1926] A.C. 497; National Carriers Ltd. v. 
Panalpina (Northern) Ltd. [1981] A.C. 675, 702, per Lord Simon. However, this proposition 
was criticised by McElroy and Williams, supra, note 3, at pp.221 et seq. and this criticism 
has been taken up by Stannard, supra, note 16, at pp.744-747, 751~753 who emphasises 
the difficulty of applying it to. cases of frustration through delay. In any event, where the 
Embiricos principle operates, the issue is not whether the contract was automatically 
discharged, but rather whether a frustrating delay was reasonably foreseeable at the time 
when the promisee considered himself as discharged. 

9 [1957] 2 Q.B. 401. 

20 Ibid. at p. 430 and recently followed in The Al Hofuf [1981] 1 Lloyd’s Rep. 81, 89. 

2 Devlin J.’s assumption that an anticipatory breach of a condition is a valid ground for 
discharge under the doctrine of anticipatory breach is implicitly doubted by Lord Diplock’s 
analysis in Afovos Shipping Co. S.A. v. Pagnan [1983] 1 W.L.R. 195, 203. But cf. Federal 


Commerce and Navigation Co. Ltd. v. Molena Alpha Inc. [1979] A.C. 757, 778, 783, 785. 
2 [1957] 2 Q.B. 401, 430. 
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to the next question, viz., the delay which had to be proved by the 
owners in order to justify their termination. As has already been 
stated, Devlin J. decided that the appropriate delay was a delay 
which would frustrate the commercial purpose of the contract. 

Having established the appropriate standard of delay, Devlin J. 
next had to ask whether the owners had proved the existence of 
such a delay. His Lordship discussed two possible modes of proof. 
The owners would succeed if they could establish that, on July 18, 
the charterer had (to use Lord Sumner’s words) “become wholly 
and finally disabled”? from “finding a cargo and loading it before 
delay frustrated the venture. . . .”** Alternatively, the owners would 
succeed if they proved that a “reasonable and well-informed”™ man 
would have come to the conclusion which the owners had reached, 
i.e. that a cargo could not be found and loaded before the expiry of 
a frustrating delay. There is an important distinction between these 
two modes of proof. The first involves consideration of all the facts 
which come to light at the trial, whereas the second, as Devlin J. 
acknowledged, embodies the Embiricos principle and concentrates 
on the evidence available at the time of the promisee’s termination 
of the performance of the contract. Although his Lordship con- 
sidered that the owners had discharged the onus involved in the first 
mode of proof,” the present concern is with the second, which his 
Lordship rejected, stating: “Questions of breach of contract are not 
to be determined on the principle of Embiricos v. Sydney Reid and 
Co.” 


(b) Why Did Devlin J. Reject the Embiricos Principle? 


The main reason why Devlin J. rejected the Embiricos principle, as 
inapplicable to cases of anticipatory breach, was his view that its 
application would have permitted the owners to claim substantial 
(loss of bargain) damages even if the actual facts, disclosed at the 
trial, had indicated that the owners would have suffered no loss.”8 


? British and Beningtons Ltd. v. N.W. Cachar Tea Co. Ltd. [1923] A.C. 48, 72. 

4 11957] 2 Q.B. 401, 446. 

Ibid. at p.449.. 

6 In fact the arbitrator had found that although the charterer would not have been able 
to perform within a reasonable time he would have been able before the expiry of a 
frustrating period of delay. Devlin J. expressed the view that the proper inference to be 
drawn was that the charterer could not have performed before the expiry of a frustrating 
period but felt constrained by the stated case procedure to remit the award for further 
findings. (After the remission, Devlin J. (see [1957] 2 Lloyd’s Rep. 311) made an order in 
the owners’ favour.) However, on appeal (sub nom. Universal Cargo Carriers Corporation 
v. Citati (No. 2) [1958] 2 Q.B. 254) it was held that Devlin J. should have himself drawn 
the necessary inferences from the arbitrator’s award and his order as to costs was reversed. 
Devlin J.’s order for remission had earlier been affirmed by the Court of Appeal, see 
[1957] 1 W.L.R. 979. 

*7 [1957] 2 Q.B. 401, 449. It seems that the point was conceded. His Lordship also 
rejected an argument that the owners could regard the charterer’s conduct as constituting 
an implicit renunciation of obligation. 

8 Ibid. at pp.449-450. His Lordship was content to quote from his earlier decision in 
G. W. Grace & Co. Ltd. v. General Steam Navigation Co. Ltd. [1950] 2 K.B. 383, 393 
(“The right to damages depends on a wrong done and an injury actually sustained, not on 
someone’s estimate of whether a wrong is likely to be done or an injury likely to be 
sustained.”). See on this case The Evia (No. 2) [1983] 1 A.C. 736. 
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This view stemmed from what Devlin J. conceived as the “essential” 
feature of the anticipatory breach concept, viz., that “the injured 
party is allowed to anticipate an inevitable breach.”” Thus, his 
Lordship considered that if the Embiricos principle had been applied 
the owners would have been allowed to anticipate as inevitable a 
breach causing them substantial loss irrespective of the loss in fact 
suffered. Clearly, Devlin J.’s fear was that application of the Embiri- 
cos principle might result in an award of damages which unjustly 
enriches the promisee at the promisor’s expense. The question which 
necessarily arises is whether the statement of the law in Citati should 
be followed today. 


3. THE INEVITABLE BREACH BASIS FOR THE ANTICIPATORY BREACH 
DOCTRINE 


(a) Bases for the Doctrine 


Lord Devlin’s view in Citati, that the anticipatory breach doctrine is 
based on a presumed inevitable breach, is merely one possible view 
of the basis for the doctrine.” Many other theories have been 
suggested over the years. Thus, it has been said that the basis of the 
promisee’s cause of action is the practical impossibility of the 
promisor performing.’ On other occasions the doctrine has been 
based on an implied term of the contract.” The American cases 
generally support a fourth view, that the conduct of the promisor is 
itself a breach of contract.” A fifth explanation, at least in cases of 
express renunciation, is that the promisor’s repudiation is the “offer” 
of a breach which the promisee may “accept.”** It seems clear that 
these various views may produce different legal results. Thus, on the 
inevitable breach theory, damages must be assessed by reference to 
the promisor’s inevitable failure to perform at the appointed time. 
The same would be true if the impossibility of performance theory 
were applied. However, the other views produce different results. 


3 [1957] 2 Q.B. 401, 438 (‘Since the reason for the rule is that a party is allowed to 
anticipate an inevitable event and is not obliged to wait till it happens, it must follow that 
the breach which he anticipates is of just the same character as the breach which would 
actually have occurred if he had waited.”). 

3% The inevitable breach basis can be traced back to Frost v. Knight (1872) L.R. 7 Ex. 
111, 114, per Cockburn C.J. 

31 See, for example, Hochster v. De la Tour (1853) 2 E. & B. 678, 688-689, per Lord 
Gosh C.J.; and Atkinson v. District Bond Co., 43 P. 2d 867, 869; 5 Cal.App. 2d 738 

1935). 

32 See, for example, Bradley v. H. Newsom, Sons & Co. [1919] A.C. 16, 53-54, per Lord 
Wrenbury; Tramways Advertising Pty. Ltd. v. Luna Park (N.S.W.) Ltd. (1938) 38 S.R. 
(N.S.W.) 632, 646, per Jordan C.J. (reversed on other grounds (1938) 61 C.L.R. 286); and 
sat (19 Trust of Illinois v. Chicago Auditorium Association, 60 L.Ed. 811, 815; 240 U.S. 
581 (1916). 

33 See, for example, Kammert Brothers Enterprises Inc. v. Tanque Verde Plaza Co., 428 
P. 2d 678; 102 Ariz. 301 (1967); William B. Tanner Co. Inc. v. W100 Inc., 528 F. 2d 262 
(C.A., 3rd Circuit, 1975); Stefanowicz Corporation v. Harris, 373 A. 2d 54; 34 Md.App. 
2d 136 (1977); and Corbin on Contracts, Vol. 4, § 981. i 

Denmark Productions Ltd. v. Boscobel Productions Ltd. [1969] 1 Q.B. 699, 731, per 
Winn L.J. Contrast Moschi v. Lep Air Services Ltd. [1973] A.C. 331, 349-350, per Lord 
Diplock. 
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Thus, on the implied term theory damages must be assessed on the 
basis of a breach of the term implied. Similarly, on the American 
view, damages need not be assessed by reference to an anticipated 
failure to perform. Lord Denning M.R. has stated that the “words 
‘anticipatory breach’ are misleading. The cause of action is not the 
future breach. It is the renunciation itself.”*> However, this view 
must be regarded as unorthodox since, under English law, damages 
are assessed on the basis of an anticipated failure to perform or 
anticipated defective performance.” For example, if a seller of goods 
repudiates his obligation to deliver prior to the time appointed for 
delivery, and the buyer accepts this as an anticipatory breach, the 
buyer’s damages are assessed on the basis of non-delivery by the 
seller.” The offer and acceptance theory seems idiosyncratic since it 
conceives of the promisor offering to pay damages in place of the 
performance of his primary obligations. Acceptance of such an offer 
would no doubt discharge the promisee, but it should, logically, give 
rise to a new contract rather than a right to recover damages under 
the original contract. 

The inevitable breach theory, applied by Devlin J. in Citati, does 
conform with orthodox views as to the basis of the doctrine of 
anticipatory breach. However, the question remains whether the 
theory achieves the results which his Lordship explained in Citati. 


(b) The Mihalis Angelos 


The Court of Appeal’s decision in The Mihalis Angelos® suggests 
that Lord Devlin was mistaken as to the results achieved by the 
inevitable breach basis of the doctrine of anticipatory breach. The 
case concerned a voyage charterparty, clause 1 of which provided 
that the vessel was “now trading and expected ready to load under 
[the] charter about July 1, 1965.” On July 17 the charterers purported 
to cancel the charterparty on the ground of force majeure, and the 
owners claimed that this cancellation could be treated by them as an 
anticipatory breach permitting the recovery of substantial damages. 
It turned out that no event constituting force majeure had actually 
occurred and so the charterers were forced to rely on breach of 
clause 1 of the charterparty as justification of their cancellation. The 
arbitrators found that a breach of clause 1 had occurred, since, at 
the date of the charterparty, the owners could not honestly and 
reasonably have estimated that the vessel could or would arrive 
about July 1.” The Court of Appeal held, reversing Mocatta J., that 
ee ee erg ee 

35 Maredelanto Compania Naviera S.A. v. Bergbau-Handel G.m.b.H. (The Mihalis 
Angelos) [1971] 1 Q.B. 164, 196. 

* For an analysis of the American law see Jackson, “‘Anticipatory Repudiation’ and the 
Temporal Element of Contract Law: An Economic Enquiry into Contract Damages in 
Cases of Prospective Nonperformance” (1978) 31 Stan.L.R. 69. 

"© Melachrino v. Nickoll [1920] 1 K.B. 693; Millett v. Van Heek & Co. [1921] 2 K.B. 369; 
Garnac Grain Co, Inc. v. H.M.F. Faure & Fairclough Ltd. [1968] A.C. 1130n, 1140; and 
Tai Hing Cotton Mill Ltd. v. Kamsing Knitting Factory (1979) A.C. 91. 


= [1971] 1 Q.B. 164. But cf. Braithwaite v. Foreign Hardwood Co. [1905] 2 K.B. 543. 
2 See Scrutton on Charterparties and Bills of Lading (18th ed., 1974), p.77. 
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clause 1 provided for a condition and that the owners’ breach did 
justify the charterers’ cancellation. However, the court went on to 
consider what the position would have been had the charterers not 
been able to justify their cancellation. Obviously their conduct, as 
Mocatta J. actually held, would have resulted in an anticipatory 
breach of contract, the owners having “accepted” the charterers’ 
conduct as such. It was therefore necessary for the court to consider 
the damages to which the owners would have ‘been entitled, on the 
assumption that they had anticipated the charterers’ breach of 
contract. Mocatta J. had applied the inevitable breach reasoning,” 
relying on Devlin J.’s decision in Citati. Accordingly, his Lordship 
held, albeit “with some regret,” that the owners were entitled to 
substantial damages. This was a particularly unjust result since, 
under clause 11 of the charterparty, the charterers had the right to 
cancel if the vessel was not ready to load by July 20. It was proved 
that the vessel would not have been ready to load by this date and 
so the charterers would undoubtedly have exercised their right to 
cancel, had the charter run its course. Although Mocatta J. had said 
that he was “bound by authority . . . to assume a failure to load in 
breach of contract,”* the Court of Appeal said that the owners 
could not have recovered substantial damages because the charterers 
had not lost the right to rely on clause 11. 

The Court of Appeal reasoned along the following lines. First, the 
existence of an anticipatory breach would have entitled the owners 
(at least) to nominal damages. Secondly, the precise quantum of 
damages depended on the loss or detriment proved by the owners 
and caused by the charterers’ breach. Thirdly, in assessing damages, 
regard was to be had to the fact that the charterers would have 
cancelled the charter. Thus, although the charterers could not 
contend that they had exercised their right in advance,” the fact 
that they would have exercised their right to cancel indicated that 
their inevitable breach would not have been as serious as Mocatta 
J. had held. Accordingly, Edmund Davies L.J. said that the “rights 
lost to the owners by reason of the assumed anticipatory breach 
were . . . certain to be rendered valueless.”*’ Similarly, Megaw L.J. 
said that the owners were entitled to “recover by way of damages 
the true value of the contractual rights”“* they had lost. The “true 

See [1971] 1 Q.B. 164, 178-183. 

^ Ibid. at p.183. 

42 Lord Denning M.R. dissented on this point, being of the opinion that the cancellation 
pursuant to the express clause could be exercised in advance of the cancelling date. See 
D. W. Greig, “Condition—or Warranty?” (1973) 89 L.Q.R. 93; and cf. Rawson v. Hobbs 
(1961) 107 C.L.R. 466. 

3 [1971] 1 Q.B. 164, 203. His Lordship had earlier (ibid. at p.202) said “But the true 
test in a case of anticipatory breach is: ‘What would the position of the parties have been 
if the defendant had not wrongly announced his refusal to fulfil his part of the contract 
when the time for performance arrived?” In The Rijn [1981] 2 Lloyd’s Rep. 267, 270, 
Mustill J. emphasises that, on the facts in The Mihalis Angelos, the owners could not have 

erformed in such a way as would have avoided cancellation. 

# [1971] 1 Q.B. 164, 210. Lord Denning M.R.’s view was coloured by his conception of 
the cause of action. Thus he said (at p.196) that the owners would have been entitled to 


compensation for the loss suffered “by reason of the renunciation.” Nevertheless, he 
reached the same conclusion as the other members of the court. 
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value” of such rights was minimal due to the charterers’ right to 
cancel. 

What is the position, then, if the Embiricos principle is applied to 
the law of anticipatory breach, having regard to the discussion in 
The Mihalis Angelos? If the owners in Citati had been permitted to 
justify their termination on the ground of reasonable apprehension 
the result would have been the same as that reached by Devlin J. 
since the subsequently proved facts showed the charterer would have 
been unable to perform. The critical situation, therefore, is where 
the subsequent facts render erroneous the reasonable apprehensions 
of the commercial man. If in Citati the facts had shown that the 
charterer could have procured a cargo before the expiration of a 
period of time sufficient to frustrate the commercial purpose of the 
charter, the critical situation would have been reached. Now the 
result of The Mihalis Angelos is that in the critical situation substan- 
tial damages will not be awarded. On the inevitable breach reasoning 
the determination of pertormance for anticipatory breach provides 
“conclusive evidence”” of a breach enabling the promisee to recover 
nominal damages. However, his entitlement to substantial damages 
will depend on his being able to prove the existence of some 
quantifiable loss or detriment occurring in fact and not in supposition. 
In the critical situation the promisee will not recover substantial 
damages: he will not be able to establish that the promisor’s breach 
has destroyed the bargain since, in fact, the promisor would have 
been able to perform. 


4. DISCHARGE AND DAMAGES 


: We have already seen that the reason for Lord Devlin’s rejection of 
the Embiricos principle in Citati was his fear that a promisee might, 
as a result of the inevitable breach basis for the doctrine of antici- 
patory breach, be unjustly enriched by the court’s damages award. 
Although the decision in The Mihalis Angelos is a convincing 
authority against such a view, the matter can be approached from a 
wider basis, viz., that there has been a confusion between discharge 
for breach and the quantification of damages. Lord Devlin assumed 
in Citati that a decision that the owners were discharged from their 
obligation to perform, i.e. to leave the vessel at the charterer’s 
disposal, necessarily implied a right to substantial damages. This is 
by no means an isolated assumption, it is, in fact, guite similar to 
one which was made in Hochster v. De la Tour,* where it was 
assumed that for the courier to be able to consider himself as 
discharged and to take up alternative employment, he also had to be 
given an immediate right of action. Professor Williston*’ consistently 
argued that this was an erroneous assumption and that the courier 
should have been discharged from the moment of De la Tour’s 
43 The Hermosa [1980] 1 Lloyd’s Rep. 638, 650 (affirmed without reference to the point 
ae, 1 Lloyd’s Rep. 570). Cf. Scrutton on Charterparties, supra, note 39, at p.393. 


4 (1853) 2 E. & B. 678. 
7 See S. Williston, “Repudiation of Contracts” (1901) 14 Harv.L.R. 317, 421. 
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renunciation. Williston went even further, arguing that no right of 
action should have been given prior to the arrival of the time for 
performance. It is far too late in the day to reject the whole doctrine 
of anticipatory breach, but still less should a court lose sight of the 
distinction between (1) a promisee’s right to consider himself as 
discharged, and (2) any right to substantial damages which may or 
may not fiow from premature discharge of the contract. The fact 
that the Embiricos principle emerged from the law of frustration 
indicates that it is primarily concerned with the right of a party to 
consider himself discharged. 

The leading authority on the distinction between discharge and 
damages is the decision in Jackson v. Union Marine Insurance Co. 
Ltd.* (hereinafter Jackson’s case). A voyage charterparty had been 
entered into for the carriage of a cargo of rails from Newport to San 
Francisco. The vessel was to proceed, in order to load the cargo, 
from Liverpool to Newport, and the shipowner promised that the 
vessel would proceed with “all possible dispatch.” Unfortunately, 
the vessel ran aground on the rocks in Caernarvon Bay. Naturally 
the repairs to the vessel would cause delay and the charterers were 
not prepared to wait; they took the view that the delay would cause 
them substantial detriment and they therefore chartered another 
vessel without waiting for the delay to occur. It transpired that the 
repairs would have taken a considerable period of time and the jury 
found that the delay would have been unreasonably long. Such a 
delay would have discharged the charterers from their obligation to 
load the vessel, and, if matters had gone no further, the charterers 
would also have had a claim for damages for breach of the warranty 
that the vessel would proceed with all possible dispatch. However, 
no damages could be claimed by the charterers since the shipowner 
was protected by an exception clause. The issue which then arose 
was whether, because there had been no breach by the shipowner, 
the charterers were obliged to pay freight. Resolution of this issue 
depended on whether the, charterers were discharged from their 
obligation to pay even though the delay in question was caused by 
an excepted peril. The significance of the case is that the Exchequer 
Chamber held the charterers to be discharged. As Bramwell B. 
(delivering the majority’s judgment) said: the “contract is at an end 
and the charterers discharged, though they have no cause of action, 
as the failure arose from an excepted peril.”” . 

The reason why Jackson’s case is regarded as a leading authority 
on the doctrine of frustration is because both parties were discharged: 
the shipowner was discharged by reason of the application of the 
exception clause; the charterers were discharged because, in modern 
parlance, they had been deprived of substantially the whole benefit 

48 (1874) L.R. 10 C.P. 125. See Brian Coote, “Discharge for Breach and Exception 
Clauses Since Harbutt’s ‘Plasticine’” (1977) 40 M.L.R. 31, 35-36; Stannard, supra, note 16, 
at pp. 740-741. 


(1874) L.R. 10 C.P. 125, 145. This meant that the shipowner could recover lost freight 
from the insurance company. 
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which it was intended they should obtain from the contract.°° The 
essential features to be drawn from Jackson’s case are, that the 
shipowner was permitted to rely on the exception clause even though 
the contract had been discharged, and that the charterers were 
discharged even though they had no claim for damages against the 
shipowner, and notwithstanding that they had not actually waited 
for the frustrating delay to occur. These features are relevant to the 
Embiricos principle because they indicate that the entitlement of a 
promisee (such as the charterers in Jackson’s case) to consider 
himself as discharged from the obligation to perform is distinct from 
his right, which may or may not exist, to claim damages from the 
promisor. Moreover, the court did not say, in Jackson’s case, that 
the charterers had to wait for the necessary delay to occur since it 
expressly allowed the case of a promisee acting on delays of 
“probably long duration.”* i 


5. REASONS FOR APPLYING THE EMBIRICOS PRINCIPLE 


In the final analysis the doctrine of anticipatory breach seems to be 
little more than a means to an end. Entering into a contract generates 
an expectation, on the part of the parties to the contract, that the 
contract will be performed when the time for performance arrives.” 
The law of breach of contract protects these expectations, and one 
means by which this is done is through the doctrine of anticipatory 
breach. A right of action is given, where the promisor will not or 
cannot perform, because the promisee is entitled to be protected 
from destruction of his expectation of performance. Therefore the 
doctrine is simply a practical rule of convenience. Application of 
the Embiricos principle would be in furtherance of the practical 
utility of the anticipatory breach doctrine. Once the distinction 


*® In other words, the test of Diplock L.J. in the Hongkong Fir case [1962] 2 Q.B. 26, 
66, 72 was satisfied. The link between breach and frustration (see supra, text at notes 
16-18) is again shown by the satisfaction of the test stated by Lord Radcliffe in Davis 
Contractors Ltd. v. Fareham Urban District Council [1956] A.C. 696, 729, which, as Lord 
Roskill pointed out in Pioneer Shipping Ltd. v. B.T.P. Tioxide Ltd. [1982] A.C. 724, 751, 
must be regarded as authoritative. Thus, although the Exchequer Chamber (in Jackson's 
case) based its decision on the failure of an implied condition precedent, viz., that the ship 
would arrive in time for the voyage, the implied term device must now be regarded as an 
“unnecessary colophon” as Diplock L.J. described it in the Hongkong Fir case [1962] 2 
Q.B. 26, 71. See also Codelfa Construction Pty. Ltd. v. State Rail Authority of N.S.W. 
(1982) 56 A.L.J.R. 459. 

*! (1874) L.R. 10 C.P. 125, 145. See also Geipel v. Smith (1872) L.R. 7 Q.B. 404, 411, 
per Cockburn C.J. and Nobel’s Explosives Co. v. Jenkins & Co. [1896] 2 Q.B. 326, 331. Of 
course, in Citati, Devlin J. felt constrained to restrict such statements to cases of frustration 
proper. Having regard to the subsequent case law and the basis for the shipowner’s 
discharge, i.e. an exception clause, this seems unsatisfactory. 

° Cf. P. S. Atiyah, The Rise and Fall of Freedom of Contract (1979), pp.428-430. 

5 See, for example, Frost v. Knight (1872) L.R. 7 Ex. 111, 114, per Cockburn C.J.; and 
Hawkinson v. Johnston, 122 F. 2d 724, 729 (C.A., 8th Circuit, 1941). 

* Woodar Investment Development Ltd. v. Wimpey Construction U.K. Ltd. [1980] 1 
W.L.R. 277, 296-297, per Lord Keith. Cf. The Mihalis Angelos [1971] 1 Q.B. 164, 182, per 
Mocatta J. (“the doctrine of anticipatory breach . . . may be said to be one of the legal 
fictions which remains very much alive”); and see Gulotta, “Anticipatory Breach—A 
Comparative Analysis” (1976) 50 Tulane L.R. 927, 928-929. 
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between discharge and damages is appreciated application of the 
principle is both reasonable and practical.” 

Of the two modes of proof referred to by Lord Devlin in Citati,% 
the second mode, embodying the Embiricos principle, seems a more 
certain way of dealing with the discharge of a promisee than the first 
mode of proof. It will be remembered that the first mode involves 
consideration of all facts which come to light at the trial and the 
uncertainty generated by this is obvious. Moreover, on Lord Devlin’s 
analysis, the second mode is the only means available to a promisee. 
Allowing a promisee to rely on after-acquired knowledge is difficult 
enough,” to compel him to rely on this seems unwarranted and 
inconvenient. Thus, if the case happens to come to trial before the 
arrival of the time for performance, the promisee would have no 
case to present unless it was absolutely certain that delay would 
occur and continue for a sufficiently long period of time. This is in 
direct opposition to the cases on express refusals to perform. For 

. 1 58 e 
example, in Frost v. Knight, where the defendant promised to 
marry the plaintiff on the death of the defendant’s father, it was 
held that a refusal by the defendant justified the plaintiff in bringing 
her action even though the father was still alive.°° The problem of 
uncertainty can be examined from another point of view. Consider 
the commercial man, who reasonably apprehends that the promisor’s 
performance will be delayed to such an extent that the commercial 
venture is frustrated, but who is uncertain whether the promisor will 
be contractually responsible for the delay. There may, for example, 
be doubt as to the scope of an exception clause protecting the 
promisor. If the view in Citati were to prevail, .the promisee would 
only be protected if the exception clause gave the promisor a 
complete defence, as in Jackson’s case, and a promisee would be 
bound to fail, if it turned out that the promisor was, in fact, legally 
responsible, unless he (the promisee) was able to discharge the more 
onerous burden applied to the owners in Citati. 

It must be remembered that English law, unlike American law,” 
does not allow a promisee to demand an assurance of performance 
from a promisor. Nor can a promisee suspend performance merely 
on the ground of prospective delay.” Therefore, in order to protect 
See eee ee et AY POLECI 

5 H. Beale, Remedies for Breach of Contract (1980), p.72. 

% See supra, text at notes 23-27. 

” Some of the difficulties are discussed by Francis Dawson, “Waiver of Conditions 
Precedent on a Repudiation” (1980) 96 L.Q.R. 239. See also M. G. Lloyd, “Ready and 
Willing to Perform: The Problem of Prospective Inability in the Law of Contract” 1974) 
37 M.L.R. 121. 

8 (1872) L.R. 7 Ex. 111. 

® Of course the assessment of damages had to take into account the possibility of the 
plaintiff (or defendant) predeceasing the father. See also Synge v. Synge [1894] 1 O.B. 466 
and Schaefer v. Schuhmann [1972] A.C. 572. 

© See U.C.C. (1978 text), § 2-609; Restatement (Second) Contracts (1979), § 251; AMF 
Inc. v. McDonald’s Corporation, 536 F. 2d 1167 (C.A., 7th Circuit, 1976). 

®! Generally, there is no “half-way house” between the obligation to continue perform- 
ance and the right to terminate: Tankexpress A/S v. Compagnie Financière Belge des 
Petroles S.A. (The Petrofina) [1949] A.C. 76, 91, per Lord Porter. But cf. Ex parte Chalmers 


(1873) 8 Ch.App. 289; Morgan v. Bain (1874) L.R. 10 C.P. 15, 21, 27 and contrast 
Restatement (Second) Contracts (1979), § 252. 
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the legitimate commercial interests of a promisee, he should be 
accorded the right to terminate performance on the ground of 
reasonable apprehension embodied in the Embiricos principle.” Lest 
it be thought that this would be too generous to the promisee, the 
strict criterion of “frustrating” delay must be retained.” 

If matters are looked at from the point of view of the risks run by 
a promisee who terminates in reliance on the Embiricos principle, 
the argument for application of the principle becomes, it is submit- 
ted, even more compelling. Assuming that he does not claim 
damages, then, applying the principle, the promisee runs the risk 
that at the trial he will not be able to prove that a reasonable 
commercial man would have taken the view that the promisor could 
not have performed in time.™ If he goes further, and claims damages, 
he runs an additional risk, viz., not being able to prove any loss 
resulting from the anticipatory breach. However, these two risks are 
distinct, and, on the Embiricos principle, materialisation of the 
second risk would not prevent the promisee from being discharged. 
Thus, even if the second risk does materialise, the promisee would 
not be exposed to a third risk, namely, that of being held to be in 
breach of contract by reason of an unjustified termination. On the 
other hand, the owners in Citati were exposed by Lord Devlin’s 
analysis of the law to the third risk. Had the owners failed to 
discharge the more onerous burden involved in the mode of proof 
applied by his Lordship, they would have been exposed to a claim 
for damages, even though they were perfectly able to perform, since, 
generally, a wrongful termination gives rise to'a claim for damages 
even if the terminating party has acted bona fide.© The Embiricos 
principle is itself commercially convenient and the fact that the 

€ Francis Dawson and D. W. McLauchlan, The Contractual Remedies Act 1979 (1981), 
pp.88-96, take the view that the Embiricos principle cannot be applied to anticipatory 
breach under New Zealand law, as regulated by the Contractual Remedies Act 1979. 

& Cf. Rands Developments Pty. Ltd. v. Davis (1975) 133 C.L.R. 26, 30, per Gibbs J. 

& Professor Treitel (The Law of Contract (6th ed., 1983), pp.645-646) supports the 
adoption of the Embiricos principle, but without the promisee being accorded the right to 
damages. Although such a defensive right of termination would be valuable and commer- 
cially sensible, it is difficult to conceive of the right of termination for breach without the 
right to damages, unless the promisee is permitted to justify his position on the ground of 
apprehended frustration. 

Bailhache J.’s statement in Melachrino v. Nickoll [1920] 1 K.B. 693, 697, that once an 
anticipatory breach has been proved, a promisor cannot take advantage of subsequent 
events which would have afforded him a justification for non-performance had his conduct 
not been accepted as an anticipatory breach, must be restricted to liability rather than the 
quantum of damages. In other words, and as The Mihalis Angelos indicates, the fact that 
subsequent events prove that the promisor would have had a defence to an action for 
non-performance may limit the amount of damages available to the promisee even though 
they do not divest him of his cause of action. But cf. D. M. McRae, “Repudiation of 
Contracts in Canadian Law” (1978) 56 Can.B.R. 233, 242. 

6 See Federal Commerce and Navigation and Co. Ltd. v. Molena Alpha Inc. [1979] A.C. 
757 and J. W. Carter [1979] C.L.J. 270. In Woodar Investment Development Ltd. v. 
Wimpey Construction U.K. Ltd. [1980] 1 W.L.R. 277, a wrongful termination was held not 
to constitute conduct which could be accepted as an anticipatory breach, but termination 
was pursuant to a contractual right and the facts were rather special. See J. W. Carter 


[1980] C.L.J. 256. Cf. Peter Dumenil & Co. Ltd. v. James Ruddin Ltd. [1953] 1 W.L.R. 
815. 
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discharge of the promisee is accompanied by a right to nominal 
damages for anticipatory breach should not affect the matter.” 
Finally, it can be argued that there is no logical reason for not 
applying the Embiricos principle to cases of anticipatory breach. The 
basis for such an argument is that, in cases where the breach relates 
to a promise the time for the performance of which has actually 
arrived, the Embiricos principle is applied.” For example, in the 
Hongkong Fir case, the issue was whether breach by shipowners of 
their promise that a vessel, the subject of a charterparty, would be 
seaworthy, justified the charterers in cancelling the charter. The 
Court of Appeal said that in deciding whether the charterers were 
justified regard could be had both to the delay which had actually 
occurred by reason of the breach and to any delay which was likely 
to occur in the future.” This is, of course, completely in accordance 
with the Embiricos principle.” Similarly, in Millars’ Karri and Jarrah 
Co. (1902) v. Weddel, Turner & Co.,”' which concerned a contract 
for the sale of 1,100 pieces of Tasmanian Blue Gum, the issue was 
whether the buyers were entitled to terminate performance because 
of the sellers’ breach. The goods were deliverable in instalments and 
the buyers had rejected the first instalment (constituting half of the 
contract quantity) which did not conform with the contract. Bigham 
J. stated the issue as being whether the sellers’ breach reasonably 
led to the inference, which had been drawn by the buyers, that the 
sellers would either not deliver or would deliver goods which the 


In Citati [1957] 2 Q.B. 401, 450, Devlin J. sought to justify his rejection of the 
Embiricos principle by reference to the following example. Assume that a promisee goes 
to a promisor and says that “well-informed opinion on the market” is that he (the promisor) 
will be unable to perform. Devlin J. said that if the promisor assured the promisee that he 
would be able to perform but the promisee rejected that assurance and terminated 
performance it would be “intolerable,” if the assurance turned out to be well-founded, for 
the promisee “to claim that he was protected because he had acted on the basis of well- 
informed opinion.” Three things can be said about this. First, under English law the 
promisor cannot be obliged to give such an assurance (see supra, text at notes 60-61) so 
that there is no way for the promisee to protect his position, other than by terminating the 
performance of the contract. Secondly, the whole basis of the Embiricos principle is that 
it is “intolerable” for the promisee in a commercial contract to be required to remain ready 
and willing to perform when well-informed opinion is that a promisor cannot perform. 
Thirdly, although it would be unjust for the promisee to claim substantial damages from a 
promisor who could have performed, it is by no means intolerable to allow a promisee to 
consider himself discharged from performance when well-informed opinion has it that the 
promisor cannot perform, even if this attracts a right to nominal damages. 

® Professor Treitel points out (op. cit., note 64, at p.644, n.72) that Citati may have 
been a case of this kind. However, Devlin J. did not consider whether the charterer’s 
breach, e.g. of his obligation to provide a cargo, justified the conclusion that it was 
reasonably foreseeable that loading would be delayed for a period of time sufficient to 
frustrate the purpose of the contract. Contrast Warinco v. Samor S.p.A. [1979] 1 Lloyd’s 
Rep. 450. 

$ See [1962] 2 Q.B. 26, 38, 57, 64, 72. 

In Federal Commerce and Navigation Co. Ltd. v. Molena Alpha Inc. [1979] A.C. 757, 
778-779 (a case of anticipatory breach) Lord Wilberforce quoted with approval the 
formulations of (inter alios) Lord Coleridge C.J. in Freeth v. Burr (1874) L.R. 9 C.P. 208, 
213, and Diplock L.J. in the Hongkong Fir case and treated them as equivalents. He said: 
“they represent . . . applications to different contracts of the common principle that to 
amount to repudiation a breach must go to the root of the contract.” Cf. Shevill v. Builders 
Licensing Board (1982) 56 A.L.J.R. 793, 795, per Gibbs C.J. Contrast Lord Devlin, “The 
Treatment of Breach of Contract” [1966] C.L.J. 192, 197. 

7 (1908) 14 Com.Cas. 25. 
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buyers could reject. His Lordship went on to explain that in cases 

involving a sale of goods by instalments: 
“If, for instance, a buyer fails to pay for one delivery in such 
circumstances as to lead to the inference that he will not be able 
to pay for subsequent deliveries; or if a seller delivers goods 
differing from the requirements of the contract, and does so in 
such circumstances as to lead to the inference that he cannot, 
or will not, deliver any other kind of goods in the future, the 
other contracting party will be under no obligation to wait to 


see what may happen; he can at once cancel the contract and 
rid himself of the difficulty.”” 


This statement, which was approved by subsequent decisions,” is 
clearly analogous to the Embiricos principle. Applying it to the facts 
before the court it was held that the buyers were justified in 
terminating performance. 


6. CONCLUSION 


Application of the Embiricos principle to cases of anticipatory breach 
would, it is suggested, be fully justified. Despite Lord Devlin’s fears 
in Citati, application of the principle would not lead to the promisee 
recovering substantial damages if the actual facts, disclosed at the 
trial, indicate that the promisor could have performed in time. The 
inevitable breach basis for the doctrine may lead, as the discussion 
in The Mihalis Angelos indicates, to the promisee recovering merely 
nominal damages. Moreover, once the distinction between discharge 
and damages is drawn, application of the doctrine achieves results 
consistent with the purpose of the anticipatory breach doctrine. It is 
therefore hoped that, should the matter arise for decision in a future 
case, deference to the views of so great a commercial judge as Lord 
Devlin will not lead to rejection of the Embiricos principle in the 
context of anticipatory breach. 


J. W. Carrer” 


” Ibid. at p.29. Although the case concerned s.31(2) of the Sale of Goods Act 1893, that 
provision (which is reproduced in s.31(2) of the Sale of Goods Act 1979) is generally 
considered to state the common law laid down by the House of Lords in Mersey Steel and 
Iron Co. Ltd. v. Naylor, Benzon & Co. (1884) 9 App.Cas. 434. See Ross T. Smyth & Co. 
Ltd. v. T. D. Bailey, Son & Co. [1940] 3 All E.R. 60, 73, per Lord Wright. 

B See, for example, Robert A. Munro & Co. Ltd. v. Meyer (1930} 2 K.B. 312; Maple 
Flock Co. Ltd. v. Universal Furniture Products (Wembley) Ltd. [1934} 1 K.B. 148, 156, per 
Lord Hewart C.J. Like the Embiricos principle, the principle stated by Bigham J. must be 
applied with caution: Shevill v. Builders Licensing Board (1982) 56 A.L.J.R. 793, 796, per 
Gibbs C.J. See also Loughridge v. Lavery [1969] V.R. 912, 924 (sale of land). 

* B.A., LL.B., Ph.D., Lecturer in Law, University of Sydney. 


DAMAGES FOR WRONGFUL DEATH: HAS 
LORD CAMPBELL’S ACT OUTLIVED ITS 
USEFULNESS? 


A SERIES of recent English cases has raised, in an acute form, the 
problem of the relationship of the two theories underlying liability 
for wrongful death: loss to the survivors, and loss to the estate. It 
has generally been assumed that loss to the survivors is the preferable 
theory. The object of this paper is to explore the alternative theory. 
It will be suggested that there are substantial advantages to the 
régime where only the estate can recover for wrongful death, and 
survivors’ claims are against the estate, not against the wrongdoer. 

This suggestion is not original. It was made in 1846 during the 
Parliamentary debate’ on Lord Campbell’s Act by Sir Frederick 
Thesiger, later Baron Chelmsford L.C. The suggestion was again 
put forward, though without enthusiasm, in 1981, in Gammell v. 
Wilson,’ discussed below. 

Before 1846 a tortfeasor could not be made to pay damages for 
wrongfully causing a death. Two separate rules supported this result. 
The first was that personal actions (with some exceptions) did not 
survive to a deceased plaintiff's estate. The second rule (the rule in 
Baker v. Bolton*) was that a living plaintiff could not sue a living 
defendant for the death of a third person even where the death 
caused financial loss. 

The origins and logical foundation of the rule in Baker v. Bolton 
are obscure. The case itself was a Nisi Prius decision involving a 
husband’s claim for his wife’s death in a coach accident. Lord 
Ellenborough is reported as saying simply: 

“In a civil court, the death of a human being could not be 
complained of as an injury; and in this case the damages as to 
the plaintiffs wife must stop with the period of her existence.” 


No reasoning supports the assertion. Lord Ellenborough evidently 
assumes that it was settled law. 

In 1846 Parliament modified the rule in Baker v. Bolton by 
enacting a statute for the compensation of families of persons 
wrongfully killed. This is Lord Campbell’s Act, or the Fatal Acci- 
dents Act.* Its effect was to inhibit the development of any common 
law right to damages for wrongful death. 

In the first case to discuss the rule in Baker v. Bolton, Osborne v. 
Gillett,’ a father’s action for the death of his daughter, Bramwell B. 

! (1846) 87 H.C.Deb., col. 1365. 

2 [1982] A.C. 27 (H.L.). 

* (1808) 1 Camp. 493. See W. S. Malone, “The Genesis of Wrongful Death” (1965) 17 
Stan.L.R. 1043. 


19 & 10 Vict. ¢.93, “An Act for compensating the Families of Persons Killed by 
Accidents.” See also Fatal Accidents Act 1976, amended by Administration of Justice Act 
1982 


S (1873) L.R. 8 Ex. 88. 
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put forward very powerful arguments in favour of an action at 
common law. But his views were rejected by the majority largely on 
the ground that the preamble to Lord Campbell’s Act stated firmly 
that “no action is now maintainable against a person who by his 
wrongful act, neglect or default may have caused the death of 
another person.” It seems probable too that the statutory list of 
persons entitled to claim and the statutory procedures and limitation 
period inhibited the court from developing a common law action 
that would presumably differ from the statute in those matters. The 
House of Lords confirmed in 1916 that there was no action for 
wrongful death apart from Lord Campbell’s Act.° 

The rule that personal actions did not survive to a deceased 
plaintiffs estate, though subjected to almost universal criticism, 
lasted, in England, until 1934, when the Law Reform (Miscellaneous 
Provisions) Act provided that (with certain exceptions) all actions 
survived to the estate, adding that the rights given by the Act were 
“in addition to and not in derogation of any rights conferred on the 
dependants of deceased persons by the Fatal Accidents Acts.”’ The 
courts thus had to deal after 1934 with two separate actions against 
a wrongdoer for the death of a person, one by the statutory claimants 
under Lord Campbell’s Act, the other by the deceased person’s 
estate under the 1934 Act. Often the claimants under Lord Camp- 
bell’s Act were identical with the beneficiaries of the estate, and in 
those cases double recovery was avoided by the rule that in calcu- 
lating a claimant’s loss under Lord Campbell’s Act credit had to be 
given for benefits received from the estate.” Where the claimants 
and beneficiaries were different, no serious problem of overlap arose 
because it was held by the Court of Appeal in 1961 in Oliver v. 
Ashman’ that an injured plaintiff suing on his own behalf, whose life 
was shortened by the defendant’s tort, could not recover income lost 
during the period of the shortening of his life. Thus if a person’s 
working life were reduced from 40 years to two years, he could not 
recover lost income in respect of the 38 “lost years.” It followed that 
if he were killed instantly (i.e. his life expectancy were reduced to 
nil) no action for lost earnings would survive to the estate. The only 
action was assumed to be under Lord Campbell’s Act if there were 
eligible claimants. 

The rule in Oliver v. Ashman has a certain logical attraction. 
Many would say instinctively that a person cannot be said to suffer 
a financial loss during a period when he will not be alive to enjoy 
the use of any compensation that might be awarded for lost earnings. 
However, this view would lead also to the denial of recovery in the 

6 Admiralty Commissioners v. S. S. Amerika [1917] A.C. 38. 

724 & 25 Geo. 5, c.41, ss.1(1), 1(5). Ontario had acted as early as 1886. See Statute 
Amendment Act 49 Vic. c.16, s.23, amending the Trustees and Executors Act R.S.O. 
1877, c.107, ss.8, 9. 

8 Davies v. Powell Duffryn Associated Collieries Ltd. [1942] A.C. 601. See now Admin- 


istration of Justice Act, 1982, s.3(1), amending s.4 of the Fatal Accidents Act 1976. 
9 [1962] 2 Q.B. 210. 
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case of a plaintiff rendered permanently unconscious for of him also 
it can be said that he will not-be able to enjoy the use of compen- 
sation. A more serious difficulty with Oliver v. Ashman is that it 
gives rise to a potential injustice when an injured person’s life is 
shortened so that he lives just long enough to recover judgment or 
to settle in his own right. The plaintiff with a 40-year life expectancy 
tortiously reduced to two years will recover nothing in respect of the 
38 lost years’ earning capacity. Assuming the prediction of post- 
accident life expectancy is accurate, and he dies two years after the 
accident, he will leave his estate without any money representing 
the lost earning capacity. If he has dependants they will receive 
nothing in this respect either from the estate or under Lord Camp- 
bell’s Act, because the action under that Act is precluded by 
satisfaction of the deceased’s claim in his lifetime. This seems very 
harsh and highly anomalous. The dependants would have been much 
better off if the deceased had been killed instantly, in which case 
they would have benefitted from an action under Lord Campbell’s 
Act. 

One possible approach to this problem might be to permit an 
action by the dependants for lost earning capacity despite settlement 
or judgment in the deceased’s lifetime. This would raise difficult 
procedural problems and in Pickett v. British Railway Engineering 
Limited" the House of Lords assumed that this route was unavail- 
able. Consequently the House took the alternative route, overruling 
Oliver v. Ashman and allowing an award of damages for lost future 
earning capacity. The injured person had actually died by the time 
the case reached the House of Lords, so the result of the decision 
was to increase very considerably the size of the estate that Mr. 
Pickett’s widow inherited. The legal reason for the result was that 
‘an injured plaintiff whose earning capacity is reduced by shortening 
of life suffers a present immediate capital loss that he is entitled to 
recover in his own right.” The real social and policy reason for the 
result was very plainly the sense of injustice at the prospect of Mr. 
Pickett’s widow receiving no compensation under either statute for 
her husband’s lost earning capacity. 

The law was thus established that a person whose life was 
tortiously shortened was entitled to recover for lost earning capacity 
on the basis of his pre-accident life expectancy. It was only a matter 
of time—as it turned out a very short time—before the question 
arose whether the injured person’s estate succeeded to the benefit 
of this claim if the person died before judgment, or before instituting 
action, or if he were killed instantly. The House of Lords in Pickett 
was aware of some of the probable difficulties ahead, but so plainly 

" This view was favoured by Lord Denning M.R. in Lim Poh Choo v. Camden and 
ree A Health Authority [1979] Q.B. 196, but rejected by the House of Lords [1980] 
At [1980] A.C. 136. 


* See per Lord Wilberforce at p.149. The same view had been earlier adopted in 
Canada. See R. v. Jennings [1966] S.C.R. 532. 
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did justice seem to require some way of securing compensation for 
Mr. Pickett’s widow that the House of Lords stated almost in so 
many words that it was willing to face any difficulties that should 
arise. 

Cases of immediate death were not long in arising. In Kandalla v. 
British European Airways” it was held that a claim for lost earning 
capacity survived to the estate of persons killed in an aircraft crash. 
In Gammell v. Wilson” the case arose of the immediate death of a 
22-year old man, unmarried, without dependants, with good earning 
prospects. The House of Lords consolidated the case with another 
similar case to consider the relationship between the two statutes. It 
was held that an action for lost future earning capacity vested in the 
deceased at the instant of his death, and that under the 1934 Act the 
benefit of the action passed to the estate. This decision had several 
far-reaching consequences. First, where (as is usual) the same 
persons are the beneficiaries of the estate and entitled to claim under 
Lord Campbell’s Act, recovery under the Act was effectively 
superseded, for the estate’s recovery of the lost earning capacity will 
always equal or exceed the value of the lost dependency. A second 
consequence is that a tortfeasor who caused the death of an unmar- 
ried wage earner had to pay much larger damages than was formerly 
thought to be exigible, for the value of the lost earning capacity was 
recoverable by the estate. Thirdly, if it should happen that the estate 
beneficiaries and the Lord Campbell’s Act claimants were different 
persons there arose a real prospect of the defendant being made to 
pay twice over for the loss of the deceased’s earning capacity. 

Lord Scarman made the following comments on these features of 
the law: 


“My Lords, there is some disquiet expressed by judges and 
understandably felt by insurers about two aspects of the law— 
the ‘double recovery’ now possible in some cases, and the very 
great discrepancy which can arise, as happened in [one of the 
cases in issue], between the damages recoverable by the estate 
for the lost years and the damages recoverable by the depen- 
dants under the Fatal Accidents Act. Each of these possibilities 
may be a mischief: certainly a law which allows the discrepancy 
to arise, wears the appearance of anomaly and is unlikely to be 
understood or acceptable. 

The logical, but socially unattractive way of reforming the law 
would be to repeal the Fatal Accidents Act, now that the rule 
actio personalis moritur cum persona has itself belately perished. 
This would leave recovery to the estate; and the dependants 
would look, as in a family where the breadwinner is not 
tortiously killed, to him (or her) for their support during life 
and on death. They would have the final safeguard of the 
Inheritance (Family Provision) Act 1975. But the protection of 
the Fatal Accidents legislation has been with us for so long, that 


13 See per Lord Wilberforce at p.150; Lord Scarman at pp.170-171. 
14 [1981] Q.B. 158. 
Supra, note 2. 
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I doubt whether its repeal would be welcomed. If, therefore, 
the law is anomalous (and it certainly bears hardly on insurers 
and ultimately the premium paying public), the way forward 
would appear to be that adopted by Parliament for Scotland. 
The Damages (Scotland) Act 1976 appears to work well: and 
the Royal Commission on Civil Liability and Compensation for 
Personal Injury 1978 . . . recommends its adoption in English 
law. The denial of damages to the estate, but not to a living 
plaintiff, 1s the denial of a right vested in the estate: but social 
and financial circumstances, as well as the legal situation of 
which the Fatal Accidents Act is now an integral part, suggests 
that, though illogical, this is the reform which is needed.” 


These remarks are a little puzzling. The comments in the first 
paragraph reflect a fear that recovery by the estate may lead to 
overcompensation. Yet the phrases “socially unattractive” and “pro- 
tection that has been with us for so long” seem to reflect a fear of 
under compensation. It will be suggested in the following discussion 
that neither objection is conclusive. 

The principal effect of repealing Lord Campbell’s “Act would be 
that the courts would have to deal only with one kind of action for 
wrongful death and only one kind of action for lost earning capacity. 
The principles applicable and the damages payable would be the 
same whether the injured person was disabled or killed outright, 
-~ and whether or not he had dependants. Some force would be 
removed from the old taunt that tort law makes it cheaper to kill 
than to maim. Destruction of a person’s earning capacity would 
always lead to damages calculated according to a single scheme. 

Some might argue that this ts not a desirable result. It is cheaper 
to kill than to maim, it may be argued, for the good reason that the 
two kinds of injuries cause different losses to different persons. 
There is no justification, it might be added, for enriching an estate 
where the beneficiaries are not dependant on the deceased. Lord 
Scarman indeed suggests as much, when he points to the discrepancy 
between damages recoverable by the estate and by the dependants. 
The implication is that the estate gathers a windfall. But, in reply, 
it can be said that this kind of windfall is an inevitable consequence 
of the 1934 legislation. Once the old rule is abandoned and it is 
accepted that a personal action survives it inevitably follows that a 
deceased’s estate will receive what some might describe as a windfall. 
Indeed the real cause of the enrichment is not even the 1934 Act, 
but the very concept of inheritance of wealth. Suppose that a living 
plaintiff whose life is shortened to one year lives to recover judgment 
or to settle his claim, and is paid in full for his lost earning capacity; 
it can hardly be doubted that on his death his estate inherits the 
whole of his wealth even if there are no dependants eligible to claim 
under Lord Campbell’s Act. If the injured person dies before 
recovering judgment, or before instituting the action, the 1934 Act 
simply provides that the benefit of the claim survives to the estate. 


16 Id. at pp.267-268. 
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The enrichment of the estate is due to the personal entitlement in 
the deceased before death to recover damages together with the 
statutory rule of survival. The point has no necessary connection 
with shortening of life or wrongful death. The same enrichment 
enures to the estate if an injured person, totally disabled, his life not 
being shortened by the defendant’s tort, recovers judgment in full 
for his lost earning capacity, and is then killed by an extraneous 
cause.” The compensation for the lost earning capacity will enrich 
the estate, some might say unjustly if the beneficiaries are not 
dependants. But if this result is to be challenged it must be on the 
ground of objection to the lump sum system of accident compensa- 
tion or to the general principle of inheritance of wealth. 

Where it is provided by legislation, as it is in some jurisdictions,'® 
including, now, England,” that the claim of an injured person for 
lost earning capacity shall not survive to his estate, new anomalies 
are created. An injured person who lives just long enough to recover 
a judgment will leave a substantial sum to his estate; if he dies just 
before judgment, the estate will recover nothing for lost earning 
capacity. Some might say that it is the lump sum system of accident 
compensation that leads to the undesirable result of enriching 
survivors where an injured person recovers damages and then 
unexpectedly dies; perhaps (they will say) we have to live with that 
anomaly, but why tolerate its extension to the case where the injured 
person dies before judgment? 

This is the sort of dilemma that very commonly, faces courts, 
commentators and legislators considering the desirability of changes 
in the law. Is it better to extend an anomaly to its logical limits, or 
to restrict the anomaly, even at the expense of logic? The answer 
depends on the preferences of the observer. If he sees the anomaly 
as intolerable he will favour its restriction at all costs, for he would 
rather accept illogical distinctions than see the anomaly extended. If 
on the other hand the observer is fairly tolerant of the anomaly, as 
I am of the lump sum system of compensation and of inheritance of 
wealth, he will tend to regard the sacrifice of logic as a greater evil 
than the extension of the anomaly. So I would prefer the conclusion 
that the estate of an injured person who then dies should have the 
same rights whether death occurs just before or just after judgment. 

The opposite objection to repealing Lord Campbell’s Act is that 
it may undercompensate the dependants. One can suppose three 
situations: the injured person dies intestate; he leaves his property 
away from his dependants by will; he dies insolvent and creditors 

'7 The same point could be made in relation to death from an extraneous cause before 
judgment, if the extraneous cause were one for which a third person could be made liable. 
An extraneous cause (such as death from natural causes) for which no one was responsible 
would lead to an elimination of damages for the lost future earning capacity because this 
would be seen not to have been caused by the defendant’s wrong. See Baker v. Willoughby 
[1970] A.C. 467, Jobling v. Associated Dairies Ltd. [1982] A.C. 794 (H.L.). 

8 Damages (Scotland) Act 1976 (c.13), s.2(3)(b), Estate Administration Act R.S.B.C. 


1979 (c.114), s.66(2)(c). 
ve Administration of Justice Act 1982, s.4. 
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claim the assets of the estate. Also there might be estate tax 
problems. 

In the case of intestacy, legislation provides for the division of the 
assets of the estate among relatives. The relatives named in the 
legislation governing intestate succession may not be identical to 
those entitled to claim under: Lord Campbell’s Act, but both lists 
always include the spouse, children and parents. The result of claims 
against the estate will often be similar to claims under Lord Camp- 
bell’s Act, though not always indentical. A spouse’s share of assets 
under intestate succession legislation might be more or less than the 
pecuniary loss that would be established in an action under Lord 
Campbell’s Act. The question, however, is not whether the results 
would be identical under the legislation now current in any particular 
jurisdiction, but whether there is any good reason in principle for 
making a distinction between shares of a deceased’s assets on 
intestacy and shares in a claim for lost earning capacity caused by 
wrongful death. It is difficult to see a reason for a distinction. In 
both cases the legislature directs its mind to the proper treatment of 
dependants from whom an expected source of continuing support 
has been removed. In both cases a fixed sum has to be divided 
among the claimants. It may be argued that Lord Campbell’s Act 
has the advantage over succession legislation of greater flexibility—_ 
each claimant in theory recovers his own actual loss. But if there is 
a good case for flexibility in that context, the logical conclusion 
would seem to be to introduce flexibility into the process of intestate 
succession so as to permit claimants to demonstrate their actual 
pecuniary loss.” Thus there is in English law a greater flexibility in 
claims against an estate than in claims under Lord Campbell’s Act, 
because the dependants entitled to claim on intestacy are not limited 
to immediate relatives as under Lord Campbell’s Act.*! In short, 
there seems to be no reason why the law of intestate succession 
should not accommodate the interests of dependants just as well as 
separate fatal accidents legislation. 

Secondly, there is the case of the deceased leaving his property 
away from his dependants by will. This case also can be met by the 
use of dependant’s relief legislation such as, in England, the Inheri- 
tance (Family Provisions) Act 1975.” Such legislation would not 
assist in every case where claimants might succeed under the existing 
Fatal Accidents Act. For example, a claimant who has independent 
wealth might fail in an attempt to set aside a will, while being 
entitled to succeed under Lord Campbell’s Act, pecuniary loss, not 
“dependency” being the requirement for success under the latter 
Act. This will be a rate result because if the deceased were so ill 
disposed towards his relatives as to omit them from his will, they 
will be unlikely to succeed in showing a pecuniary loss caused by the 

%2 See Ontario Succession Law Reform Act S.O. 1977 (c.40), s.65(1 


(1). 
21 Inheritance (Provisions for Family and Dependants) Act 1975 (c.63), s.1(1)(e). 
2 Ibid. s.2(1). 
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death. A case can be supposed, however, where the deceased has 
made adequate provision for his dependants by inter vivos settle- 
ments. In such a case there might be no ground for attacking the 
will, but still a loss caused by the death. However, the desirable 
solution in such a case is not obvious. If the deceased has left his 
money away from his relatives by a will that is immune from attack 
under dependants’ relief legislation, public policy presumably per- 
mits the deceased so to dispose of his property. It does not seem 
obvious that it is desirable to permit the (lawfully) disinherited 
relatives to secure the value of the deceased’s lost earning capacity 
by an action under Lord Campbell’s Act. 

The third case is that of insolvency of the deceased’s estate. A 
prominent characteristic of a Lord Campbell’s Act action is that the 
claimants are not affected by the claims of the deceased’s creditors. 
There is a natural tendency to suppose that dependants are always 
more deserving than creditors, but one can easily construct cases 
that throw doubt on the supposition as, for example, where the Lord 
Campbell’s Act claimants have themselves induced the advance of 
credit to the deceased and benefitted directly from it. It is possible 
too that the creditors might include a needy former spouse. Under 
the present law claimants under Lord Campbell’s Act may be 
financially benefitted by the deceased’s death. His future earning 
capacity against which he had obtained credit, is in effect capitalised 
and made over to the claimants free of the creditor’s claims. One 
approach might be, therefore, to conclude that dependants do not 
deserve a priority over creditors. Against this argument it must be 
recognised that in the case of a living debtor some protection is 
available to dependants through exemption from seizure of assets 
and income and through the possibility of discharge of debts by 
bankruptcy. In answer to this it might be said that the dependants 
could not have expected more than subsistence support from an 
insolvent earner and that in the modern welfare state there is no 
hardship in leaving the dependants to claim against the state, the 
creditors having a prior claim to the assets of the deceased. But the 
basic question is not whether dependants are too generously treated 
at present vis-à-vis creditors, but rather whether the appropriate 
balance between these potentially worthy and competing claims 
could not be established under a régime where the estate only could 
recover for lost earning capacity. If there is a case for preferring 
dependants to creditors of an estate could not the case by made 
where there is no Lord Campbell’s Act claim at all? Let us suppose 
that an injured person who is totally disabled by the defendant’s tort 
recovers full compensation before his death for loss of life-time 
earning capacity. He then dies insolvent. Under present law the 
creditors will come in ahead of dependants however needy and 
deserving the claims of the latter. The same result ensues if the 
deceased is totally disabled by the defendant and then killed by 
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another person.” No action under Lord Campbell’s Act is available 
in such circumstances against the defendant. In other words, if there 
is a case for giving dependants a preference over creditors of an 
estate the preference should apply more widely than in cases where 
a Lord Campbell’s Act action happens to be available. The preferred 
position that current law gives to Lord Campbell’s Act claimants 
may be defensible but not its current restricted scope. If Lord 
Campbell’s Act were repealed, therefore, general legislation could 
be introduced, if thought to be in the public interest, to provide that 
where an estate included assets representing compensation for lost 
earning capacity of the deceased, the class of persons named in the 
dependants’ relief legislation should be entitled to priority over the 
creditors to the extent of those assets. 

Another possible disadvantage to claimants is that, if claims were- 
made against the estate, a capital transfer tax or other estate tax 
might become payable. The desirable solution to this problem 
depends on debatable questions of tax policy, but the general 
question ought not to be determined by particular tax provisions. If 
the only objection to the proposals made here were. on the ground 
of inheritance tax, the taxing statute could be amended to provide 
an exemption for inheritance representing lost earning capacity. 

These preliminary objections, it is suggested, are not conclusive 
against the desirability of the disappearance of Lord Campbell’s Act. 
Simplification of the law has been already suggested as one benefit 
of such disappearance. There would be one principal action and one 
kind of calculation only necessary to determine tortious liability for 
lost earning capacity. 

I turn now to the incidental benefits that would accompany the 
repeal of Lord Campbell’s Act. The first of these relates to the 
awkward problem now faced by the courts of double recovery, or 
more strictly, of the defendant’s having to pay twice over for the 
loss of earning capacity. Where, as is usual, the claimants under 
Lord Campbell’s Act are also beneficiaries under the estate, benefits 
received or expected from the estate went to reduce the claim.” 
This had after Gammell v. Wilson the effect of eliminating the Lord 
Campbell’s Act claim in most cases. But if the estate were insolvent 
or if the deceased had a will that left his property away from his 
relatives and was immune from attack under dependants’ relief 
legislation, there arose a real possibility of the defendant being 
compelled to pay twice. Several approaches have been suggested to 
this overlap.’ 

It is very difficult to avoid the duplication by ordinary principles 
of statutory construction. One solution, favoured by Lord Scarman, 
and implemented in some jurisdictions,” is to provide by express 
legislation that damages for lost future earning capacity should not 

B See note 17, supra. 

4 See note 8, supra. 


* See Fleming, Law of Torts (Sth ed., 1977), p.661. 
% See notes 18 and 19 supra. 
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diminish a wrongdoer’s liability; everything is made to turn on 
whether death occurs before or after judgment. Moreover legislation 
in that simple form leaves dependants without any compensation 
from any source where a person is disabled by one wrongdoer and 
then killed by another. The first wrongdoer would not be liable 
under Lord Campbell’s Act, for he would not have caused the death. 
The second wrongdoer would not be liable either, for he would not 
have caused the loss of earning capacity.” The only possible source 
of compensation is, in this case, through the estate. 

A troublesome problem in calculating damages under Lord Camp- 
bell’s Act concerns the possibility of the claimant’s forming future 
relationships of dependency. The typical case is remarriage of a 
widow. The courts have held that remarriage, if it occurs before 
adjudication of the claim, is relevant to reduce or potentially to 
extinguish the claim,” and that the prospects of future remarriage 
are also relevant.” This view of the law invited investigation by the 
defendant and cross-examination by his counsel to show the proba- 
bility of remarriage and required the judge to assess the claimant’s 
marriage prospects. So distasteful was this procedure thought to be 
that the United Kingdom Parliament enacted in 1971 that neither 
the actual remarriage nor the prospects of remarriage of a widow 
should be relevant to reduce her claim.” But the position is still 
thought by many to be unsatisfactory, first because it discriminates 
between widows and widowers and secondly because it appears to 
demand compensation of a loss that is known to have ceased. The 
Law Commission went so far as to describe the position as leading 
to “gross overcompensation”’'—strong language for the usually 
moderate Commissioners—but felt unable to recommend repeal of 
the 1971 Act on the ground that the matter had recently been 
debated and the result presumably represented Parliament’s current 
view of desirable policy. The Pearson Commission described the 
result of the 1971 Act as a “manifest absurdity” but found itself 
“almost equally divided” on what should be done.” The Law 
Commission was actually driven to recommending the extension of 
the Act to widowers; although this involved an increase in “gross 
overcompensation” it removed the discriminatory aspect of the 
legislation. It seems probable, however, that with or without such 
legislation, amended or not, our problems in this field have only 
begun. With the tendency in many jurisdictions to extend the scope 
of Lord Campbell’s Act to de facto spousal relationships, investiga- 

27 See note 17, supra. 

78 Curwen v. James [1963] 1 W.L.R. 748. 

2 See Keizer v. Hanna (1978) 82 D.L.R. (3d) 449, 460. 

30 Law Reform (Miscellaneous Provisions) Act 1971, s.4(1), Fatal Accidents Act 1976, 
s.3(2), continued by Administration of Justice Act 1983, s.3(1). 

31 Report on Personal Injury Litigation—Assessment of Damages, Law.Com. No. 56 
(1973), para. 261. 

32 Royal Commission on Civil Liability and Compensation for Personal Injury, Cmnd. 


7054-1 (1978), para. 414. The question was complicated by the majority recommendation 
of a scheme of periodic payments in wrongful death cases. 
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tion will be required into the probability of the claimant’s forming 
a similar relationship.” With family law generally moving in the 
direction of giving support rights and property sharing rights to de 
facto or common law spouses formation of such relationships pre- 
sumably ought in theory to reduce a Fatal Accidents Act claim and 
it would be hard, in that case, to exclude evidence designed to show 
that the claimant was likely to form such a relationship in the future. 
Indeed the 1971 English legislation, though excluding evidence of 
remarriage, would not seem to exclude evidence of a de facto 
relationship with similar financial consequences.™ It would be ironic 
if a claimant’s remarriage could not be proved but a claimant’s 
extra-marital affairs could be fully investigated to show the formation 
of or possible future formation of de facto relationships. 

A related matter, not made easier by the 1971 Act, is the 
significance of a widow’s remarriage to the claims of dependant 
children. In a claim by a widow and children for the wrongful death 
of their husband and father, the 1971 Act precludes the court from 
taking into account the remarriage of the widow in calculating the 
amount recoverable by her. But it does not preclude the taking into 
account of that possibility for the purpose of calculating the proper 
amount to be recovered by the children.” Thus proof that the 
children have acquired or are likely to acquire a wealthy stepfather 
remains relevant, and invites the same kind of investigation and 
cross-examination that the 1971 Act was designed to avoid. 

If claims were made against the estate, these problems would 
disappear. The loss of earning capacity would entitle the estate to 
recover, and, assuming the surviving spouse (or de facto spouse) 
were the beneficiary of the estate, he would recover in full. His 
future intentions as to remarriage or his actual remarriage would be 
quite irrelevant. 

This, I suggest, is a very desirable solution. It is because Lord 
Campbell’s Act depends theoretically on proof of the claimant’s own 
loss that these intractable problems of remarriage arise. The change 
of theoretical basis to recovery by the estate removes these problems, 
because the extent of the beneficiaries’ loss becomes irrelevant. The 
actual result of the 1971 Act, that is ignoring remarriage, can thus 
be justified despite the criticisms. It may be suggested that behind 

3 In Wild v. Eves (1970) 92 W.N.(N.S.W.) 347, the N.S.W. Court of Appeal held that 
cohabitation was not relevant to reduce damages, but the relevant statute (Compensation 
to Relatives Act) did not extend to de facto spouses as claimants, and the majority of the 
court distinguished marriage as involving “the legal obligation to the wife in relation to 
maintenance,” and “in a class by itself.” Recent developments in family law cast doubt on 
the distinction. 

+ But see Bennett v. Liddy (1979) 25 A.L.R. 340 (S.C.N.T.) where it was held, under 
a statute permitting de facto spouses to claim, that formation of future de facto relationships 
fell within the word “remarriage.” 

= poy v. Clarke Chapman & Co. Ltd. [1956] 1 W.L.R. 76, Thompson v. Price [1973] 
pee per Buckley L.J. in Hay v. Hughes [1975] Q.B. 790, 816-17. The Law Commission 


had earlier recommended a change in the law to exclude considerations of a parent’s 
remarriage. Law Com. No. 51 (supra), paras. 252, 262. 
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the feeling of distaste that prompted the legislation lay an instinctive 
appreciation that recovery ought not to depend on the claimant’s 
future matrimonial prospects; this view is compatible only with a 
theory of recovery by the deceased’s estate. 

A hardly less problematic or distateful inquiry required by current 
principles of damage assessment under Lord Campbell’s Act con- 
cerns the stability of the claimant’s marriage with the deceased. It 
has been held that it is relevant to reduce damages to show that the 
claimant was separated from the deceased,” and therefore it must 
be relevant also to show that future separation was probable.” The 
line of investigation and cross-examination opened up to the defend- 
ant by this prospect and the difficulties presented to the court in 
making a judgment on the matter suggests that there is merit in an 
approach that will avoid the inquiry, if one can be devised. This 
inquiry would not necessarily be eliminated in a claim by the estate, 
however, because the same questions might be relevant to determin- 
ing the probable future living expenses of the deceased (a single 
person having greater personal living expenses) and therefore might 
affect the calculation of the amount to be recovered by the estate. 
The variation due to this factor would, however, in most cases be 
comparatively small, and so would not often warrant an investigation 
by the defendant into the stability of a marriage. 

Another problem is the definition of the statutory class of claim- 
ants. With the changing social view of family relationships there is 
constant pressure to enlarge the class of claimants. Amendments in 
most jurisdictions have included illegitimate and adopted children*’; 
-some have included foster children” and de facto spouses. a But 
there is no persuasive reason to stop at that point. It is foreseeable 
that with the declining significance of the marriage relationship as 
such, pressure groups will lobby for extension of the statutory 
benefits to homosexual relationships and to non-sexual household 
arrangements. Quite a strong case can then theoretically be made 
for including remote dependant relatives and unrelated dependant 
persons especially if they are elderly or handicapped. Similar prob- 
lems may of course arise in dealing with claims against estates, but 
if the estate only could recover for the death of a person these 
problems could be dealt with in a single framework. No sound 
principle appears to justify different treatment of such claims in the 
two contexts. 

It might be said that there is no great difficulty in amending the 
Fatal Accidents Act from time to time to keep pace with changing 
social ideas. But amendment to statutes of this sort is not always 

37 Davies v. Taylor [1974] A.C. 207. 

38 See Julian v. Northern & Central Gas Corp. Ltd. (1978) 5 C.C.L.T. 148 (Ont.H.C.), 
affd. 118 D.L.R. (3d) 458. 

39 See for example s.1(4)(b) of the (U.K.) Fatal Accidents Act 1976. 

oe of Justice Act 1982, s.3(1); Compensation to Relatives Act (N.S.W.), 
ù a o Administration of Justice Act 1982, s.3(1); Family Law Reform Act (Ont.), 
S. r 
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promptly secured, and this route seems to lead to two separate lists 
of beneficiaries, one in the intestate succession legislation and one 
in the Fatal Accidents Act, the second list never quite catching up 
with the first. There is a more fundamental difficulty. The Fatal 
Accidents Act requires one action only to be brought; it is the 
responsibility of the plaintiff to join all persons entitled to claim. 
This is easy when the statutory claimants are limited to immediate 
relatives, but if the list is extended, difficult procedural problems 
will appear. First, it will be difficult to discover all the potential 
claimants; secondly, there will often be a severe conflict of interest 
between the various claimants that will make the conduct and 
settlement of a single action difficult. One only needs to think of a 
spouse, a former spouse, a de facto spouse and the children of each, 
to see that these are claimants, adverse in interest, seeking shares in 
a limited pot—the precise situation to which the procedures for 
distribution of an estate are well adapted, and a single claim under 
the Fatal Accidents Act is not. Again, the underlying assumptions 
of 1846 become apparent. It was then assumed that the family would 
have, in substance, a single interest. As the definition of family for 
this purpose becomes looser, the scheme of a single action becomes 
less convenient. 

All these considerations raise a broader issue, that is whether the 
concept of dependency is really useful or appropriate in the context 
of modern family relationships. In fact, Lord Campbell’s Act did 
not use the word “dependant,” though it was introduced, curiously, 
in the 1976 English consolidation; dependency has never been a 
strict requirement for recovery, and, presumably, the use of the 
word in the 1976 statute does not alter the position. Financial loss 
caused by the death is the test and from the earliest cases it has been 
held that an earner can recover for the loss of his spouse’s household 
services. Yet it cannot be doubted that in the social context of 1846 
the Act was seen as designed to benefit widows and children, and 
courts and writers have always used the words “dependants” and 
“dependency” in discussing the Act and calculating the amount 
recoverable. In modern times however it is often not obvious that 
one spouse is dependant upon the other, and the decline of the 
concept of dependency calls into question the soundness of the 
concept of enabling one spouse to collect damages for the death of 
the other. In 1846 there was a general consensus that a wife suffered 
a financial loss on the death of her husband. Today, the Fatal 
Accidents Act requires the court in calculating damages for the loss 
of a spouse to venture into territory where social consensus is 
conspicuous by its absence. The difficulties are illustrated not only 
by the matters already discussed, but by the most basic calculation 
of all—the annual value of the dependency. This is usually calculated 
by deducting from the net income of the deceased money which he 
would have spent on himself, and savings. But where the claimant 
also has earnings it is not clear whether the claimant’s own mainten- 
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ance is deemed to come first from his own earnings, enhancing the 
deceased’s savings, or whether the claimant can claim support as a 
first charge on the deceased’s income allocating his own earnings to 
his own savings. It seems very artificial for the result to turn on the 
particular manner in which the claimant and the decased during their 
life together chose to allocate their income to current expenses. 
There is also the difficult problem of how to treat the claimant’s 
future earning capacity.” The courts will find themselves caught in 
an invidious dilemma. If it is assumed that claimants will support 
themselves, the courts will be accused of forcing widows on to the 
factory floor (the majority of claimants will probably continue to be 
women for some time to come); if the contrary is assumed this will 
be taken as a sign of the courts’ old fashioned view that only men 
can be earners. In short, the assumption that the loss of earning 
power of one spouse automatically affects the future wealth of the 
other is not always justified where both are earners and is likely to 
be less often justified in the future. A claim under Lord Campbell’s 
Act may require assertion of a dependency that the claimant might 
vigorously have repudiated during the deceased’s lifetime. Many 
recent family law cases have preferred the analogy of partnership to 
that of dependency. Yet there is a decision specifically rejecting a 
claim under Lord Campbell’s Act for loss of business income to a 
husband and wife partnership.” These problems will not disappear 
on the repeal of Lord Campbell’s Act, for the extent of the estate’s 
recovery will vary in response to some of the questions. But a claim 
against the deceased’s estate by a survivor, not requiring the assertion 
or proof of dependency will, it is suggested, ease the task of the 
courts and fit better into modern family law. 

Where the person killed was resident in the home, the problem 
arises of valuation of household services. Arguments can be adduced 
to support valuation by the actual cost of replacing the lost services, 
by the loss of housekeeping capacity, or by the loss of foregone 
earning capacity.“ These problems are now arising in personal 
claims by injured housekeepers.* The solution is not obvious but, 
it is suggested, there is merit in a single rule that will lead to the 
same valuation, whether the housekeeper is permanently disabled 
or killed outright. This would have the advantage of simplicity, 
would avoid the difficult question of whether loss to the housekeeper 
is the same as loss to the spouse, and also would put the problem in 
the wider context of valuation of lost working capacity of non- 
earners. 

@ See Shiels v. Cruikshank [1953] 1 All E.R. 847; Howitt v. Heads [1973] Q.B. 64; 
Davies v. Whiteways Cyder Co. [1975] Q.B. 262, 272; Dodds v. Dodds [1978] Q.B. 543; 
Cookson v. Knowles [1977] Q.B. 913, 922, per Lord Denning M.R. 

43 Burgess v. Florence Nightingale Hospital for Gentlewomen [1955] 1 Q.B. 349. 

44 See Komesar, “Towards a general theory of personal injury loss” (1974) 3 J.Leg. 
Studies 457. 

45 See Daly v. General Steam Navigation Co. [1981] 1 W.L.R. 120 (C.A.); Pottick, “Tort 


damages for the injured homemaker: opportunity cost or replacement cost?” (1978) 50 
U.Col.L.R. 59. Abolished by s.2 of the Administration of Justice Act 1982. 
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This approach is in keeping with the modern view that an injured 
person’s loss is his own loss, not anyone else’s. Thus the old actions 
by a husband for loss of his wife’s services are everywhere now 
regarded as obsolete. Most people would say that the loss to an 
injured housewife is her own loss, not her husband’s. It follows 
naturally that, 1f she dies from her injuries, the loss is her estate’s 
loss, and still not her husband’s. Again the assumptions of 1846 are 
apparent. Jt was then taken for granted that a husband had a right 
to his wife’s services, and that a wife had a right to her husband’s 
support. Like the action for loss of services, these assumptions are 
based on a pattern of family relationships that can no longer be 
taken for granted. 

A number of other benefits would flow from amalgamating the 
claims. The special statutory provisions requiring the exclusion of 
insurance benefits and pension benefits? and the problems of their 
interpretation would disappear. The need to evaluate the benefits 
received by a Fatal Accidents claimant from the deceased’s estate 
(often a complex and contentious procedure) would be eliminated.” 
The procedural rules designed to avoid a multiplicity of suits by the 
various claimants would be unnecessary and the problem of division 
of the proceeds among them would also disappear. This last question 
raises another thorny issue, that isthe division between adult 
claimants (usually a widow) and dependent children. Do the children 
recover in their own right for their full expected benefits or is it 
assumed that their dependency is transferred to their mother, who 
should herself recover the damages representing the children’s 
support? The one view may imply a distrust of the reliability of the 
adult claimant; the other may do an injustice to the children. 

From the beginning, Lord Campbell’s Act, while creating an 
independent right in the statutory claimants, has included important 
elements that can only be explained by a theory that the claim is 
derived from the deceased’s own rights. Thus, the action depended 
on the deceased’s having been entitled himself to sue, and if the 
deceased settled or secured a judgment in his lifetime the claimant’s 
action was defeated, as also if the deceased lost an action or allowed 
it to become time-barred. The action had to be a single action only, 
brought in the name of the deceased’s contributory negligence. All 
these factors are inconsistent with the notion of an entirely indepen- 
dent action vested in the claimants personally. 

The considerations discussed here suggest that the interests of 
dependants can, even when they are not beneficiaries of the estate, 
be protected by giving them claims against the estate, and that the 

* Fleming, The Law of Torts (1983), pp.619-621; but see now Administration of Justice 
Act 1982, s.2(a). - 

“ S.4 of the Fatal Accidents Act 1976. 

*8 See Canadian Pacific Ltd. v. Gill [1973] S.C.R. 654. 

See Clement v. Leslie's on Ltd. (1979) 97 D.L.R. (3d) 667, (Man.C.A.); Daniels 
v. Jones [1961] 1 W.L.R. 1103 (C.A 


.). 
% See Goodburn v. Thomas Cotton Ltd. [1968] 1 Q.B. 845 (C.A.), per Willmer L.J. at 
pp.852-853. 
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preservation of Lord Campbell’s Act is likely to involve the courts 
and the legislature in a continuing series of tendentious and incon- 
clusive debates on highly controversial questions. Of course, where 
individual or social justice requires it, neither judge nor legislator 
should hesitate to grapple with controversial issues. But where 
another route lies open that promises equal justice with greater 
simplicity, comprehensibility and public acceptance, it can make a 
strong claim to the greater social attractiveness. 

A critic may say: I admit these advantages, but they can only be 
purchased at a cost, namely allowing a windfall to the estate where 
there are no dependants, and the cost is too high. Admittedly 
defendants would have, in some cases, to pay more than formerly. 
But it is clear from Gammell v. Wilson that the sums involved are 
modest. In Gammell v. Wilson it was held that the entire estimated 
future living expenses of the deceased must be deducted in calculat- 
ing the net annual loss. In the case of a person with no dependants, 
the expenses are to be estimated on the basis of a single person 
living alone. That is to say, only the anticipated savings out of 
income form the basis of the award. This approach ensures that 
awards for children and young single persons would be moderate, 
while permitting an increase in the award for the benefit of depen- 
dants or other person eligible to claim from the estate. The larger of 
the two awards considered in Gammell v. Wilson was based on a 
sum of £19,000 for a lifetime’s lost earnings, a figure reached on the 
assumption of savings on one-quarter of net income. Future awards 
would be likely to be lower, for several of the Law Lords commented 
that the award was high, and savings of one-quarter of net income 
would be higher than average. The estates of younger children will 
receive lower awards, discounted for contingencies and advance 
payment.” An award to the estate of a young person of, say, £10,000 
does not seem astonishingly high. It would be unlikely to seem so to 
the ordinary person, who, it was said by the Pearson Commission, 
is more apt to be shocked by the absence of liability for the wrongful 
death of children. Nor would it trouble the insurance industry, being 
a moderate and readily predictable figure. 

Suggestions of introducing an award for grief, or loss of society, 
ensuing on wrongful death, which have always accompanied recent 
proposals” to reverse Gammell v. Wilson show that there is public 
support for increased, rather that diminished, recovery for survivors. 
An open-ended award for loss of society would be very difficult to 
assess or to predict. A small fixed conventional sum, seems arbitrary 
and might even be considered insulting. Indeed the whole concept 
of money for loss of society seems more distasteful than the idea of 
survival of an action for the deceased person’s own loss. Gammell 

51 See Connolly v. Camden and Islington Area Health Authority [1981] 3 All E.R. 250, 
where Comyn J. held that damages were available to a young child in respect of the lost 
years, but assessed them, on the material before him in that case, at nil.. 


52 See government proposals in 131 New L.J. 228. And see Administration of Justice 
Act 1982, s.3(1). 
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v. Wilson did not of course set out to solve this problem. Nevertheless 
its effect was that, in the ordinary case of the wrongful death of a 
child, the parents succeeded to a moderate sum of money. This 
seems, as it happens, as good a solution as is likely to be found to 
the problem of compensation for grief or loss of society. 

Gammell v. Wilson was subjected to a barrage of criticism, 
commencing with the apologetic speeches of the Law Lords them- 
selves, and continuing in the learned journals and even in daily 
press. The government’s decision to introduce legislation reversing 
its effect was announced almost immediately. But, it is suggested, 
Gammell v. Wilson points in a direction that deserves further 
exploration. 


S. M. Wappams* 


* Professor of Law, University of Toronto. This article is based on a lecture given at 
Queen Mary College, London, before the enactment of the Administration of Justice Act 
1982. 





NOTES OF CASES 


THE PATIENT ON THE CLAPHAM OMNIBUS 


MEDICAL law used to be fun. All you had to do was read lots of 
strange American cases, the odd Commonwealth decision, and 
maybe some English nineteenth-century cases on crime then you 
could reflect that none of these was relevant and get on with the fun 
of inventing answers. Suddenly, in the last few years, the courts have 
got into the act. Cases have come rattling along. Medical law is 
beginning to get a corpus of law. Medical lawyers are having to do 
homework. 

This is not an unimportant point. It suggests that the parties 
involved in the practice of medicine, not only patients, but doctors, 
nurses, parents, pressure groups, social service departments, are 
concerned to clarify the relationship they have with each other and 
their respective rights and duties. The reasons for this pressure for 
clarification are too many and complicated to be pursued here. They 
include the introduction of complex technology, a more informed 
and better educated population, more likely, therefore, to ask 
questions and expect answers, and a changed attitude among the 
products of the welfare state towards the medical profession, 
whereby the doctor is expected to see his patients as partners in-the 
enterprise of health care. This last point is also now reflected more 
and more in the education of doctors and in their attitudes, particu- 
larly in the case of general practitioners. You may, however, be 
forgiven for not noticing this trend, if you only listen to those who 
claim to speak for the medical profession. It would not be the first 
time that trade union leaders lost touch with their members and 
continued to defend barricades long since abandoned as indefensible 
(morally or practically) by the rest. 

This pressure for clarification concerns both medical ethics and 
law. As regards the law, it is the courts which are being asked to 
provide the answers. It is another argument for another place 
whether this is the right way of going about things. There are lots of 
disadvantages in waiting for a tenacious litigant to appear, then for 
a court to decide, and in hoping the court will get the right facts on 
which to build a ruling of general application. The arguments in 
favour of a more liberal use of declaratory judgments seem over- 
powering in medical law, so that a coherent body of doctrine can be 
developed, and doctors and patients need not find themselves in a 
legal vacuum. Perhaps the best way is to follow the lead of the 
Australian and Canadian Law Reform Commissions or the Presi- 
dent’s Commission for the Study of Ethical Problems in Medicine in 
the United States. These bodies have examined both the ethical and 
legal dilemmas posed by modern medicine and suggested solutions, 
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which, to the extent that proposals are made to change the law, 
need further action by the legislature, but otherwise take the form 
of recommendations for the profession and the public and suggested 
codes of practice or guidelines, which thereafter serve as guides to 
what is good law and ethics. In the United Kingdom, apart from the 
odd ad hoc Committee, we seem happy to stumble along, such that 
doctors, patients, nurses and their advisers often seek in vain for 
guidance. a 


Informed Consent 


The nature of the consent a doctor must obtain from his patient 
has been a classic area of difficulty for some years, particularly in 
the light of the changing nature of medical practice and of the 
doctor-patient relationship. In an attempt to take stock, make sense 
of the cases and arguments, and offer a way forward, the Canadian 
Law Reform Commission published an excellent study paper on law 
and ethics in 1980.’ In compliance with its brief, given by Congress, 
the President’s Commission published its three-volume report, 
Making Health Care Decisions, in 1982, charting a path for the 
future development of law and practice.” This is a brilliant work, not 
least because two volumes are dedicated to examining, through 
careful research, the various anecdotes about informed consent, and 
to comparing the evidence with the myth. 

In England, it was left to Mrs. Sidaway to follow the path of 
several others? and go to court to clarify her legal position.* Her 
complaint was that she was not given certain information about the 
surgery she underwent, and that, had she been given it, she would 
not have had the operation. Skinner J. had found as a fact, at first 
instance,” that she would not have had the operation had she known 
of the possible risk of severe disablement. He held, however, that 
her doctor’s obligation in law was to give her that.information which 
a reasonable and responsible member of the medical profession 
would think it proper to give. Since the medical evidence was that 
a reasonable doctor would not have imparted information about the 
risk which materialised, Skinner J. dismissed her claim. In so doing, 
he fell in line and approved previous judgments at first instance, 
Bolam v. Friern Hospital Management Committee® and Chatterton v. 

1 Consent to Medical Care, Law Reform Commission of Canada, 1980. 

? Making Health Care Decisions, President’s Commission for the Study of Ethical 
Problems in Medicine, U.S. Govt. Printing Office, 1982. Hereafter, President’s 
Commission. 

3 For example, Chatterton v. Gerson [1981] Q.B. 432, Hills v. Potter [1983] 3 All E.R. 
716, Sankey v. Kensington, Chelsea and Westminster A.H.A. (2 April, 1982, unreported). 

* Sidaway v. Governors of the Bethlem Royal Hospital and the Maudsley Hospital and 
Others, The Times, February 24, 1984. All subsequent references are to the Lexis transcript, 
and cited as Sidaway. Now reported at [1984] 1 All E.R. 1018. 


5 Ibid. p.1, per Donaldson M.R. 
€ [1957] 1 W.L.R. 582. 
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Gerson,’ and his judgment was later followed in Hills v. Potter." 
Mrs. Sidaway appealed. The Court of Appeal upheld Skinner J.’s 
decision. , x 

The crucial holding for the medical lawyer is seen as being that 
the transatlantic doctrine of informed consent is not part of English 
law. Instead, the court opted for the standard of the reasonable 
member of the medical profession. What the particular patient 
wanted to know about her treatment, or what a prudent, reasonable 
patient may wish to know, is not, they held, the legal standard with 
which to measure the doctor’s duty. This decision, it is submitted, 
is insupportable both in principle and on its own reasoning. 


Consent in Medical Ethics 


Before examining the judgments in the Court of Appeal, it is as 
well to recall briefly the significance and purpose of consent in the 
context of medical care. It is, of course, not a legal, but an ethical 
doctrine. It flows from the Kantian imperative of respect for others, 
respect for each person as a person in his own right.? One of the 
crucial consequences is that we should respect each person’s auton- 
omy, his power to reach his own decisions and to act on them. 
Consent is one aspect of respect for autonomy. In the context of 
medical ethics, it means that a doctor may not touch or treat another 
without his consent, always assuming that other is competent to 
make an autonomous decision. The unconscious person is, by 
definition, incompetent. The immature, the mentally ill person, the 
overwrought or the over-anxious may well be. In such a case any 
purported consent would be invalid and ethically may not be relied 
upon, but rather may be ignored, just as refusal of consent may be 
overridden. This is ethically justifiable because, in fact, it is not 
autonomy-reducing but autonomy-enhancing, in that the incom- 
petent person is prevented from doing that which deleteriously 
affects his ability subsequently to come to an enjoyment of autonomy 
free from avoidable harm. On this reasoning, to take a six-year-old 
to the dentist, against his kicks and screams, is autonomy-enhancing 
and justified paternalism, in that it means he will come to maturity 
able to chew his food. Thereafter he has the choice whether to 
neglect his teeth. 

Clearly, then, the commitment to autonomy represented by the 
requirement of consent is respected by having a notion of incom- 
petence, but it can also be undermined by it, unless the criteria of 
incompetence are articulated as clearly as possible, and the inquiry 
as to their presence is conducted with total integrity. The doctor, 
therefore, ought ethically to begin with an assumption of com- 

7 Op. cit. note 3. 

8 Op. cit. note 3. p 

9 Good medical ethics would not distinguish between a paying and a non-paying patient, 
but see Donaldson M.R., “At the same time the patient received a letter from Mr. Falconer 
asking her how she was getting on. Bearing in mind that the plaintiff was not a private 


patient, it is a great tribute to Mr. Falconer’s compassion and interest that he wrote as he 
did,” Sidaway, p.1. 
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petence, and must defend a determination otherwise. This way of 
ordering the analysis is crucial to good medical ethics and will find 
its echo subsequently in the discussion of the law. 

The need for consent may be an ethical imperative, but what does 
‘consent consist in? Emphasis on the doctrine of informed consent 
may blind some to the fact that consent has two equally important 
qualities; it must be. voluntary as well as being informed, as was 
discussed in the recent case of Freeman v. Home Office.** To be 
informed, a person, or patient, needs to know not only about risks 
but also about alternatives. This latter requirement is often over- 
looked, but is of central significance. A woman with breast cancer 
is entitled to know not only what radical mastectomy may do to her 
and its attendant risks, but also that other forms of treatment exist, 
such as chemotherapy, radiation therapy, or lumpectomy. Without 
knowing this, she is not sufficiently informed to make a reasoned 
and comprehending decision. As regards the amount of information 
the doctor is obliged to give, the ethical principle can only be, 
therefore, that she be given that information which she would regard 
as material in reaching a decision consistent with her views and 
values. 

Consent, in short, therefore, is an ethical doctrine about respect 
for persons and about power. It seeks to transfer some power to the 
patient in areas affecting her self-determination, so as to create the 
optimal relationship between doctor and patient, which is the same 
as that between any professional and client, namely a partnership of 
shared endeavour in pursuit of the client’s interests. Good medical 
ethics strive for a relationship which is neither one of “medical 
paternalism” nor “patient sovereignty” but one of “shared 
decision-making.”’° Some, of course, do not see medical care as 
involving such a partnership, either because they believe patients do 
not want this or because doctors may not find it appropriate." 
Neither of these arguments is sound: the first, because whatever 
evidence there is suggests otherwise; the second, because it is not 
for professionals to set the moral agenda for their relationship with 
those they serve. They have only extra duties, not privileges. 


Enter the Law 


It would be nice if the law reflected and gave effect to good 
medical ethics, to the greatest extent possible, having due regard to 
matters such as evidence and the burden of proof, and the extent to 
which these may give unfair advantage to one party or another. 
Indeed, some pretty good reason would have to be found if it did 
not. As Lord Coleridge C.J. put it in R. v. Instan, “It would not be 
correct to say that every moral obligation involves a legal duty; but 

% [1984] 1 All E.R. 1036. | 

10 President’s Commission, op. cit. note 2, p.36. f 

H Interestingly, the President's Commission found that while 72 per cent. of the public 


wanted to make a shared decision, 88 per cent. of doctors said that the public wanted them 
to choose. President’s Commission, op. cit. note 3, pp.43—44. 
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every legal duty is founded on a moral obligation. A legal common 
law duty is nothing else than the enforcing by law of that which is a 
moral obligation without legal enforcement.”’? The Court of Appeal ' 
in Sidaway appeared to endorse the view advanced earlier as being 
good medical ethics. As Browne-Wilkinson L.J. observed, “I start 
from the basic proposition that in the ordinary case it is for the 
patient and not for the doctor, to decide whether he wishes to run 
the risk of an operation.”’? Unhappily, the Court also seems to have 
persuaded itself that there were good reasons why good medical 
ethics should not become law. The Master of the Rolls and 
Browne-Wilkinson L.J., if not Dunn L.J., did so, it is submitted, 
somewhat sheepishly, aware that good reason and ethics were 
tugging them one way, while what they saw as good policy pulled 
them another way. 

This policy which the Court endorsed is, it is submitted, both 
unjustified and inappropriate. This is so not for the cynic’s reason 
that this is one more:case in which the legal profession protects the 
medical profession. It is so because tragically most doctors and 
patients do not want such a policy, and good medical practice, in the 
changed environment in which we live, will be sadly damaged by it. 
This is the significance of the case. It cannot be overstated. The 
future development of medical practice as a partnership of shared 
decision-making was at stake. The Court voted, for reasons which, 
it will be argued, are at best based on anecdote and largely on myth, 
for a type of doctor-patient relationship in which the patient is seen 
as having only those rights granted by the profession. Make no 
bones about it, this is how the case has been received. Yes, of 
course, the Master of the Rolls said that “the law will not permit the 
medical profession to play God,” with the implication that consent 
was for the courts and not for doctors to regulate. But those who 
see their task as defending doctors against what they perceive to be 
a hostile world will nod gently and then feel tempted to follow 
Holmes J.’s dictum and look not at what the Court said, but what 
it did. 

Any critical examination of Sidaway must, of course, put aside 
Holmes J.’s aphorism, valid though it may be, and analyse the 
respective judgments, remembering that they are not intended to be 
read as a tax statute, so that a touch of realism is not out of place. 
All three members of the Court agreed that, as Dunn L.J. put it, 
“there is no English decision binding on this Court which compels 
us to answer the question posed in this appeal in one way or 
another.”! The most interesting and, with respect, the most thought- 
ful, and, therefore, the most troubled and troubling judgment is that 
of Browne-Wilkinson L.J. In effect, he does three things; he analyses 

2 [1893] 1 Q.B. 450, 453. 

B Sidaway, p.19. 


4 Sidaway, p.10. 
IS. Sidaway, p.13. 
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the North American doctrine of informed consent, the English law, 
and the, to him, relevant policy considerations. 


The Transatlantic Doctrine of Informed Consent 


As regards North American law, Browne-Wilkinson L.J. con- 
cluded that he “receive[d] no assistance from the transatlantic cases 
in the determination of this appeal.”’® He held, as apparently did 
the other members of the Court, that the North American doctrine 
of informed consent neither was, nor should be, part of English law. 
The arguments warrant close analysis. The doctrine in the United 
States, from which the later Canadian cases"’ drew their inspiration, 
has been described as drawing upon trespass, negligence and fidu- 
ciary obligations. '® Not every jurisdiction endorses the doctrine by 
any means,” and several juridical bases have been laid for it. 
Nonetheless, the near universal trend, begun in 1972, is to regard it 
as a doctrine in the tort of negligence. The reasons for this are 
undoubtedly pragmatic. The rules on limitation of actions and on 
causation were thought to be too oppressive to the defendant, and 
the crucial fact that intentional torts are usually not covered by 
insurance tipped the balance in favour of basing the action in 
negligence. But, as Browne-Wilkinson L.J. rightly observed,” the 
foundations of the duty to disclose lay in the tort of trespass and its 
assertion of the right to be free from unconsented-to touchings. The 
task then for the courts in the United States, in developing the 
doctrine, was to justify the creation of a duty in negligence to 
disclose information, in addition to the duty to take reasonable care 
in treatment. The method chosen was to describe the relationship 
between doctor and patient as a fiduciary relationship, casting on 
the doctor a fiduciary duty to disclose, failure to comply with which 
amounted to negligence. This has some intrinsic appeal, since the 
basis of the notion is some kind of potential for undue influence, or, 
more generally, an imbalance in the power of decision-making, born 
of the status of the party or of his being better informed. Browne- 
Wilkinson L.J. chose to regard fiduciary obligations as limited to 
dealings with the property of clients or patients and refused to 
extend it further. Dunn L.J. was of the same view: “this doctrine 
has been confined to cases involving the disposition of property, and 
has never been applied to the nature of the duty which lies upon a 
doctor in the performance of his professional treatment of his 

16 Sidaway, p.17. 

7 Hopp v. Lepp (1980) 112 D.L.R. (3d) Reibi v. Hugha (1981) 114 D.L.R. (3d) 1, 
and White v. Turner (1981) 120 D.L.R. (3d) 26 

8 Presidents Commission, p.22. 

Y Although the Master of the Rolls regards Canterbury v. Spence, 464 F. 2d 772 (1972) 
as the “leading authority” in the United States (Sidaway, p.6), it is interesting to note that 
it may not even have reflected the law of the District of Columbia, in which it was decided, 
let alone United States law, until it was affirmed in the District of Columbia Appeal Court 
in Crain v. Allision, 443 A2d 558 (1982). See further, Sharpe, Fiscina and Head, Law and 
Medicine (West Publishing Co., 1978), p.203. On United States law generally, see Louisell 


and Williams, Medical Malpractice, Vol. 2, 1983 
% Sidaway, p.15. 


460 THE MODERN LAW REVIEW [Vol. 47 


patient.” “Has never been” is accurate. But the question can be 
asked whether it could be so applied in the future. Browne- Wilkinson 
L.J., however, could not see “any policy reason to make such an 
extension.”~ This was because, having identified trespass as the real 
source of the right to be free from unconsented-to touchings, he felt 
that “the concept that carrying out an operation constitutes a battery 
to the plaintiff does not accord with common sense.”” Like it or 
not, however, this is how the law has always analysed medical 
treatment involving any touching, that it is a battery unless consented 
to. 

Thus, it was open to the Court, in the absence of authority against 
it, to find that for a doctor to behave lawfully, he needed consent 
for his touching, and that the relationship with his patient was such 
that the law cast on him a fiduciary duty to disclose all material 
information concerning the treatment. The Court could have then 
gone on to hold that failure to disclose vitiated any purported 
consent and rendered the doctor liable in trespass. All three judges 
were, however, categorical in their affirmation that trespass did not 
lie, once a general consent had been given. In doing so, they 
endorsed the view taken previously in Chatterton v. Gerson™ and 
Hills v. Potter.” Indeed, Hirst J. in Hills v. Potter agreed in 
“deploring reliance on these torts [assault and battery] in medical 
cases of this kind.” The reasons are undoubtedly similar to those 
influencing North American judges in the same direction; the stigma 
which attends a finding of battery in the context of a therapeutic 
relationship, connoting, as it does, an intentional and offensive or 
harmful interference, and the difficulties it might expose the doctor 
to in defending a case, particularly as the plaintiff need not prove 
damage and the rules of causation are less restrictive. Notice that 
these reasons of policy, which do not include insurance considera- 
tions, reflect, in essence, a desire not to expose the doctor to a 
burden of litigation on terms which may not conduce to the main- 
tenance of good relations between doctors and their patients and to 
the good image of the profession. As will become clear, these same 
arguments were also used to bar the plaintiffs claim in negligence. 

It is accepted that the arguments may well tell against allowing an 
action in trespass, though they are by no means as overpowering as 
Dunn L.J. would have it, in his stark assertion that “this is not the 
law of England.” To clinch his argument, Dunn L.J. relies, with 
the Master of the Rolls, on R. v. Clarence.“ This is, perhaps, to 
invest that case with more significance than it deserves. Indeed, 
Fleming savages the reasoning in the case and argues, “Doctors 

1 Sidaway, p.12. 

2 Sidaway, p.16. 

23 Ibid. 

a Op. cit., note 3. 

3 Op. cit., note 3. 

% Ibid., p.728. 
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frequently fail to make a full disclosure to patients concerning 
proposed surgery. If not justifiable by genuine concern over the 
patient’s health, half-truths or ‘soft’ answers today run the risk of 
being condemned as either negligent misrepresentation, deceit or 
even Vitiating consent. The modern patient has the ‘right to know.’”” 
The Court, however, thought otherwise, at least as regards the tort 
of trespass, and by. implication, though it was not argued, also as 
regards misrepresentation and deceit. And they did so for largely 
policy reasons. These reasons may, indeed, justify the Court’s refusal 
to extend the law and thereby create the necessary legal infrastruc- 
ture to support the North American doctrine of informed consent. 
They do not, it is submitted, apply in the context of a home-grown 
basis of liability arising out of the traditional tort of negligence, to 
which it is necessary now to turn. 


Negligence and the Duty to Disclose 


Browne-Wilkinson L.J. began “by considering the general duty of 
care which the law would impose on anyone who in the course of 
business has undertaken to give advice.”*° Stop at this point for a 
moment and notice the word “advice.” It can lead the unwary astray 
and seems to have done so, with respect, in the case of Dunn L.J. 
To him, the doctor’s functions include “diagnosis, advice and treat- 
ment.”*! There is no doubt that the standard of care for diagnosis 
and treatment is that of the ordinary skilled practitioner in the 
circumstances. But what of advice? To Dunn L.J., “in the realm of 
advice the standards of his profession are also to be applied.”** Saif 
Ali v. Sidney Mitchell and Co.” is cited in support. But there. are 
difficulties with this. Advice-giving is to a solicitor what diagnosis 
and treatment are to the doctor, namely what their skill consists in. 
Indeed, the advice which is the professional preserve of the doctor 
is that which is involved in treatment, i.e. advising as to what if 
anything can be done. The advice given by the doctor, in the context 
of informed consent, is not the same sort of advice as that given by 
the solicitor. Rather than advice, what is really involved is infor- 
mation. Thus, Dunn L.J.’s conclusion, that the standards of the 
medical profession are to be applied, begs the question by assuming 
that information-giving is the same as advice-giving. This mis-analysis 
is clear when Dunn L.J. goes on to argue that “in giving advice the 
professional man will normally refer to the advantages and dis- 
advantages of the course which he recommends.”” But this is 
precisely to mistate what patient self-determination is about. Advan- 
tages and disadvantages are evaluations which only patients can 
make. What doctors must give is information about alternatives and 

3 Fleming, The Law of Torts (Sth ed., 1977), p.79. 

» Sidaway, p.17. 

31 Sidaway, p.13. 
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consequences, including risks, thereby enabling the patient to judge 
for himself. For example, a woman has breast cancer. Only she can 
decide whether the risk of not eliminating the cancer by opting for 
radiation treatment is a disadvantage as against undergoing maiming 
surgery. 

The next step for Dunn L.J. is to argue that advice cannot easily 
be distinguished from warning, which, at least on the above analysis 
of advice, must be right. This, then, allows Dunn L.J. to square the 
circle, and conclude, with suitable brevity, that “since his advice as 
to the advantages of a particular treatment is to be judged in 
accordance with the standards of his profession, . . . his advice as to 
disadvantages, including any warning or lack of warning of the risks, 
should be subject to the same standard.”” But, substitute “infor- 
mation as to consequences, including risks,” for “advice as to 
disadvantages,” and the proposition that it is for the profession to 
set standards becomes hard to sustain. 

Browne-Wilkinson L.J. reached this same conclusion and, thus, 
by implication, rejected Dunn L.J.’s analysis, by another route. He 
simply states as his opening premise that “in the absence of special 
circumstances” a person who has undertaken to give advice “would 
owe a duty to disclose any unusual and material risks of which he 
knows or ought to know and which will be run if the advice he 
tenders is adopted.” Here, Browne-Wilkinson L.J. seems to be 
using the term advice in the way it has been suggested it ought to be 
understood. He cited the example of “a hotel brochure which 
represents that there is sea swimming but fails to point out that there 
are sharks in the sea.”°’ The “failure to disclose the risks of sharks 
would,” he concludes, “be a breach of an obvious duty of care.” 
Browne-Wilkinson L.J. goes on to hold that if this is the case 
generally as regards advice-givers, it is surely the case where the 
person is a professional, such as an engineer, and holds himself out 
as having a special skill. And, he emphasises, “once it was established 
that there was such a risk and the engineer either knew, or in the 
exercise of reasonable professional skill, ought to have known of 
such risks . . . the duty to disclose the risk and the answer to the 
question whether there had been an adequate disclosure would be 
determined by the general law, not by the standard of the 
profession.”*? 

Well, you may say, that does it. The reasoning makes the 
conclusion inevitable. The standard for disclosure to the patient is 
for the court, not for the medical profession. But, Browne-Wilkinson 
L.J. chose to ask himself another question. Are there “factors 
peculiar to the medical profession which demonstrate that the 

35 Ibid. (my emphasis). 
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general rule applicable to other professions is inappropriate to that 
case?”® He found that there were. So what are these policy factors? 


Policy 

Two factors distinguishing the doctor’s position from that of other 
professionals were held by Browne-Wilkinson L.J. to be fundamen- 
tal. They flow from the doctor-patient relationship. The first is that 
“the patient goes to the doctor to be cured”*’ (or, more accurately, 
to be treated). The second is that the doctor-patient relationship 
depends on the patient having confidence in his doctor. “If the 
disclosure of the risks results in prejudicing the ability of the doctor 
to cure and the confidence of the patient in the doctor, the existence 
of a duty to disclose such risks would probably militate against the 
main purpose of the relationship.” This is, of course, sound 
common sense. No one, not even the wildest court in the United 
States, has ever held that a doctor must in all circumstances disclose 
material risks. Canterbury v. Spence,® Cobbs v. Grant“ and Wilk- 
inson v. Vesey,” the three landmark decisions in 1972, all spell out 
what has come to be known as the “therapeutic privilege,” that 
“situations may be envisioned where the disclosure of a risk would 
be detrimental to the patient. The existence of such a situation is a 
matter of defense for the doctor. . . . Included are mental incom- 
petence, emergencies and potential physical trauma or mental dis- 
turbance to the patient.”” 

It is most important to notice how Browne-Wilkinson L.J. 
describes this problem. “There are undoubtedly cases where the 
emotional state of the patient is such that disclosure of the full 
risks . . . would be medically harmful.”*’ Notice that the word “full” 
may beg some of the questions. “Some patients,” he continues, 
“may not want to be told of the risks.” Clearly, therefore, 
Browne-Wilkinson L.J. regards the cases calling for non-disclosure 
as exceptions. As he remarks later, “most people want to know the 
material risks in taking a particular course of action before they take 
it.”® Well, that does it again. Surely, then, Browne-Wilkinson L.J. 
must adopt the doctrine of informed consent endorsed in the North 
American cases. He edges even nearer when he states that “in 
general the doctor is under a duty to take such steps to ensure that 
the patient has such information relating to the benefits and material 
risks of the operation as is reasonable in the circumstances.” All 
that has to happen now is for Browne-Wilkinson L.J. to hold that 
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reasonableness is for the patient or the court, and contains the 
notion of reasonable non-disclosure, and a sensible and sensitive 
octrine of informed consent would be part of English law. 

There is, however, one step still to be taken. “If,” Browne- 
wilkinson L.J. continues, “the duty is as I have formulated it . . . the 
crucial question will be whether the steps taken are in all the 
circumstances reasonable.” His next sentence reads, “This, being a 
matter of professional judgment’ and the balancing of risks and 
benefits, must essentially be determined by reference to the practices 
of the profession.”°? What happened?! Browne-Wilkinson L.J. sud- 
denly persuaded himself apparently that the exceptions relating to 
justified non-disclosure, which are matters for professional judgment, 
rather than the norm, which would be for the court, should dictate 
the legal principle. He even hints that he recognises this, and is not 
entirely convinced by his own reasoning, when he further refines the 
doctor’s duty to disclose as governed by the practice of the profession 
only so long as this practice relies on “the circumstances of the 
particular patient.”® What does this mean? The only way that this 
can be consistent with his ruling that disclosure is to be judged by 
the standard of the profession, is if “the circumstances of the patient” 
are also a matter for professional judgment. But, this is hardly 
consistent with his previously stated “basic proposition that in the 
ordinary case it is for the patient, not for the doctor, to decide 
whether he wishes to run the risk of an operation,”™ and that most 
people want to know the material risks. On this basis, professional 
judgment should only be relevant as regards the exceptional case. 
Where does that leave Browne-Wilkinson L.J.’s general ruling? And 
the problem is compounded when, in a final attempt to be seen to 
be furthering patient self-determination, he points out that the effect 
of his decision is that “there is a prima facie duty to inform.”* So 
there is, but if it is only to inform to the extent considered proper 
by the medical profession, it clearly is not the assertion of patient 
self-determination which Browne-Wilkinson L.J. would have us 
believe. 

The policy factors, then, which Browne-Wilkinson L.J. identifies 
as fundamental do not necessarily entail the decision he reached. 
On the contrary, it is submitted, they demand a rejection of the 
professional standard rule. Admittedly, the issue is not clear-cut. It 
calls for balance. It is submitted, however, that entirely the wrong 
balance was struck. 


The Master of the Rolls’ Judgment 
The judgment of the Master of the Rolls follows the same pattern. 


While he asserts that a patient is ordinarily entitled to that infor- 
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mation which will enable him to make a reasoned decision, he too 
is persuaded that disclosure is to be judged by professional standards. 
“What information should be disclosed and how and when... is 
[sic] very much a matter for professional judgment.”*° Having said 
that, like Browne-Wilkinson L.J., he also seems anxious to retain 
some sense of patient self-determination in the final test he proposes. 
“The duty,” he states, “is fulfilled if the doctor acts in accordance 
with a practice rightly accepted as proper by a body of skilled and 
experienced medical men.””’ In other words, the standard is for the 
medical profession, provided they get it right, or, in the Master of 
the Rolls’ language, unless a judge was satisfied that the medical 
view was “manifestly wrong and the doctors must have been mis- 
directing themselves as to their duty in law.”® It is at least doubtful 
whether doctors will feel encouraged by this ruling. If the legal 
standard was unclear before, such a rule can hardly be said to have 
enhanced its clarity. Doctors, it seems, must comply with their legal 
duty, which, on consulting a lawyer, they will be told consists in 
setting a standard which is right. When they ask what rightness 
consists in, they will be further advised that it involves setting a 
standard which conforms with their legal duty and which a judge 
does not subsequently think is wrong!** 


More Policy 


This is not the end of the story. What are, perhaps, the real 
reasons for the decision emerge at the end of the judgments of both 
Dunn and Browne-Wilkinson L.JJ. They consist in the now familiar 
litany of horror stories should a rule other than the professional 
standard rule be adopted. Patients’ trust in doctors would be 
undermined and the practice of medicine would be adversely 
affected. There would be an increase in claims against doctors and 
“defensive medicine” could follow. In short, the American disease 
might break out. These, undoubtedly, are the real reasons for the 
Court of Appeal’s decision. If, therefore, they can be shown to be 
lacking in real substance, the reasoning advanced so convincingly by 
Browne-Wilkinson L.J. would have to prevail and a non-professional 
test for disclosure adopted. 

% Sidaway, p.10. 

5” Sidaway, p.11. 
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Therapeutic Privilege 


The first argument in rebuttal of the “look where it will take us” 
school of thought calls in aid the development of the defence of 
therapeutic privilege in the United States. The doctrine explicitly 
responds to the fears voiced by the Court of Appeal. It allows the 
doctor proper discretion in the exercise of his duty to disclose. It 
does, however, require that the doctor show good cause (since the 
onus is on him) why information was not disclosed. Such a defence 
could well be incorporated into English law. If it were, then any law 
which aimed to be sensitive to the interests of both patient and 
doctor, should probably stipulate that the general categories of 
circumstance in which the privilege may be invoked should be a 
matter for the court. As the Canadian Law Reform Commission 
paper suggested, the privilege should not be a “wide doctrine and 
probably only applies when to disclose the information would cause 
recognised physical and mental harm to the patient.” It would then 
be a matter of professional judgment and evidence whether the 
particular patient came within one of these categories. Clearly, the 
principle behind the doctrine is the same as that justifying informed 
consent, namely respect for the person. What the doctrine makes 
clear is that the balance is best and most fairly struck if a presumption 
is made in favour of disclosure, which can be rebutted by good 
evidence. Indeed, some argue that unless that which can amount to 
good evidence is carefully stated, the defence can, in effect, swallow 
up the principle. The doctrine equally makes it clear that the 
circumstances in which the patient will not wish to be informed are 
the exception and not the norm. So, if the balance is struck in favour 
of therapeutic privilege, not as a defence but as a rule, by making 
disclosure a matter for the medical profession, this inevitably means 
that a doctrine developed for exceptional circumstances will result 
in diminishing respect for the patient as a person in the majority of 
cases. ' 


Confidence and Trust 


The second argument relates to confidence and trust. It is import+ 
ant here to tread warily. Is there a real danger or is it a case of the 
medical profession, like any profession, being anxious to preserve 
the status quo, anxious to guard what it sees as its territory from any 
sort of interference, and in that anxiety engaging in a form of 
“shroud-waving”? It is submitted that it is the latter. In saying so, 
there is no intention of questioning the integrity of doctors. It is 
simply suggested that they have succeeded in persuading themselves, 
as well as others, that trust and confidence will wither if they, as 
doctors, are asked to disclose more than they wish to. Instead, the 
opposite is true. Confidence and trust can only prosper if the patient 
is treated as a partner, to be taken into confidence by his doctor, to 
be trusted to participate in the enterprise called treatment. What 


59 Consent to Medical Care, op. cit., note 1, p.16. 
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empirical evidence there is confirms this unreservedly. The studies 
undertaken for the President’s Commission in the United States 
demonstrated clearly that people wish to be given information by 
their doctors and resented being ill-informed.” The picture is the 
same in the United Kingdom.” Even more compelling is the evidence 
which any medico-legal analyst will vouchsafe, that the vast majority 
of complaints made against doctors, whether or not resulting in 
litigation, arise precisely from the doctor’s failure properly to com- 
municate with his patient, particularly by withholding information. 

So far from enhancing doctor-patient trust, the affirmation of a 
professional standard for disclosure is, therefore, more likely to 
corrode it. This is so particularly in the case of hospital care. It is 
common knowledge that when a number of doctors are involved in 
treating a patient, such that the patient does not feel he has his own 
doctor, the incidence of complaints again rises. With one doctor, the 
patient can become a friend but it is hard to establish such a 
relationship with several doctors sporadically. And while someone 
may be reluctant to sue a friend, he will be more willing to complain 
in the latter case. Openness and a sharing of information, therefore, 
become even more important, if the patient is to trust and have 
confidence in his doctors. Finally, if further proof were needed, the 
debates on the reform of the law relating to the treatment of the 
mentally ill, and the wishes of the people expressed by Parliament 
in the provisions on consent ultimately incorporated into the Mental 
Health Act 1983, should surely be of the greatest weight. 


Floodgates? 


Thirdly, will litigation against doctors increase if the professional 
standards are not adopted? Or is this a case of the medical profes- 
sion’s hyperbole translated into the judiciary’s much-loved floodgates 
argument? Again, it is submitted that it is the latter. There has 
already been an increase in litigation on this issue, with the several 
cases noted earlier. This is merely part of the phenomenon of 
seeking to clarify the patient’s relationship vis-à-vis his doctor. But 
what of the United States experience? Surely that proves that 
litigation will increase. Again, the facts may not wholly sustain the 
fears. Undoubtedly, there was a great increase in malpractice 
claims in the 1970s. But the reasons for this are very complex and 
largely relate to factors not present in the United Kingdom. Gerald 
Robertson may have been right™ that such litigation is a method of 

© President’s Commission, Chap. 4. ` 

6! See, e.g. Report of the Royal Commission on the National Health Service, Cmnd. 7615, 
H.M.S.O., 1979, Chap. 5, and McClean, “Learning about Death,” Journal of Medical 
Ethics, June 1980. 

& See, generally, The Influence of Litigation on Medical Malpractice, Royal Society of 
Medicine, 1977, particularly pp.45-56 and p.184. Hart reports, for example, that the 
National Malpractice Commission set up in the mid-1970s found that lawyers accepted only 
approximately one in eight claims on which their advice was sought. 

See, for example, The Economics of Medical Malpractice, American Enterprise 


Institute, 1978, especially pp.125-155. 
& Robertson, “Informed Consent to Medical Treatment,” 97 L.Q.R. 102, 109. 
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compensating injured parties in the absence of a developed social 
welfare system and a National Health Service. But he may have 
been too persuasive, and caused some to conclude that there is no 
need for such a doctrine here, despite his expressed view to the 
contrary. There is still room for an English doctrine of informed 
consent which would not need to serve the ends it serves in the 
United States and, therefore, would not promote litigation. Fur- 
thermore, if the evidence rather than the myth is examined, informed 
consent cases form a very small part of malpractice litigation in the 
United States. Once the standard has been established, it seems, 
the number of cases has settled down. Of course, this has not 
necessarily satisfied the medical and insurance lobbies which have 
successfully persuaded a number of state legislatures to take action 
to change the law. 

Regardless of what happens in the United States, it is fair to 
observe that so far from ensuring that claims against doctors will not 
increase, the Court of Appeal’s judgment, if left as it is, seems to 
invite further claims against doctors. The Master of the Rolls’ 
judgment, resting as it does on the single undefined, and undefinable 
word “rightly,” could well persuade unhappy patients to take pro- 
ceedings, as could Browne- Wilkinson L.J.’s insistence that the doctor 
must take account of the patient’s “particular circumstances.” 
Because the Court could not bring itself wholeheartedly to endorse 
a professional standard, it gave any number of hostages to fortune. 
One such further hostage is that the whole thesis of the Court rests 
on an obvious fiction. In the context of the disclosure of information, 
the very notion of a professional standard is something of a nonsense. 
There simply is no such standard, if only because the profession has 
not got together to establish which risks should be disclosed, to 
which patients, in which circumstances. That the profession has, by 
contrast, got together and established which treatment should be 
attempted, for which patients, under which circumstances, is, if you 
will, strong evidence of what their sphere of competence is and 
should be. Furthermore, in the absence of a professional standard, 
the likelihood exists of doctors affirming that Dr. X’s conduct was, 
in the circumstances, proper, out of some sense, misguided or 
otherwise, of professional solidarity.© If such a state of affairs were 
to occur, it would do nothing for patient confidence and could well 
foster a sense of bitterness or frustration, out of which grows further 
litigation. 


Defensive Medicine 


A fourth argument to be addressed is the commonly rehearsed 
spectre of “defensive medicine.” Doctors may in Dunn L.J.’s words 


6 “The number of successful claims... appears to be relatively small,” President’s 
Commission, p.21, n.22. A national survey of claims in 1975-76 showed that informed 
consent was raised as an issue in only 3 per cent. of cases (ibid.). 

6 Also, “there are strong biases in medical practice and training against making 
disclosure,” Presidents Commission, p.22, n.25. These factors would combine to make a 
plaintiff's task of obtaining experts willing to testify on his behalf even harder than it now 
is in the context of alleged malpractice in diagnosis or treatment. 
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“Inevitably be concerned to safeguard themselves against . . . claims, 
rather than to concentrate on their primary duty of treating their 
patients.” Is defensive medicine a real possibility or another 
example of hyperbole. Again, it is the latter. To begin with, one 
doctor’s defensive medicine may well be another’s idea of good 
practice. In other words, it may simply be a term to describe that 
kind of careful medicine which ought to be practised, but some find 
irksome. Next, to engage in a dialogue with a patient, in which the 
doctor explains the nature and implications of treatment, can hardly 
be called defensive medicine. It can only properly be described as 
good medicine. The legal test need only be that the doctor does that 
which is reasonable in disclosing risks, just as he is required to do in 
the case of treatment and diagnosis. If sensitive guidance were 
available on what may be reasonable, what, for example a prudent 
patient in the particular patient’s circumstances may wish to know, 
and what amounted to justifiable exceptions, there need be no more 
defensive medicine than there is now. It is uncertainty about what 
is ethically and legally called for which may cause doctors to act 
defensively. Finally, references to alleged defensive medicine in the 
United States do not carry great weight. Most critically, there is no 
hard evidence to sustain the claims which are made.® Also, in a 
fee-for-service form of medical care, defensive medicine may well 
be a method whereby fee-splitting or generating income, by, for 
example ordering further diagnostic tests which may otherwise be 
uncalled for, can be justified by being blamed on the legal system! 

There is, however, one lesson to be learned from the United 
States, if the courts in England are to develop their own informed 
consent doctrine. This is that disclosure can become formalised and 
routinised through the use of consent forms. Here is not the place 
to explore the theory and practice behind consent forms. Suffice it 
to say that good patient care is not achieved by courts, or laws, or 
lawyers drafting forms. It depends on training, understanding, edu- 
cation, experience and guidance. All that the law can do is to set the 
framework of what is right, within which medicine is to be practised. 
It is then for other social mechanisms to take over. If this happens, 
we would be saved from the formal incantations often associated 
with consent forms. This is the basic thrust of the recommendations 
of the President’s Commission and must be right.” 


The Way Forward 


If the arguments set out above are accepted as demonstrating that 
the standard for disclosure should not be for the profession, it only 
remains to sketch out what approach English law should adopt, in 
what can only be the briefest outline. 

7 Sidaway, p.14. 

& See, e.g. Hart, in The Influence of Litigation on Medical Malpractice, op. cit., note 62, 


p.52. 
® “Conclusions and Recommendations,” President's Commission, pp.2-6. 
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A doctor should be under a duty to disclose any unusual and 
material risks inherent in the proposed treatment, and any feasible 
alternatives. Whether a risk and/or an alternative exist and ought to 
be known by the doctor should be a matter for expert evidence. 
Whether a risk was material should be decided by the court on the 
basis of the prudent patient test, that is, a risk is material if it is one 
which a prudent patient in what the doctor knows to be the patient’s 
position would regard as significant in deciding on the proposed 
treatment.” It is admitted that ethically the test for disclosure ought 
optimally to be measured by the needs of the particular patient. 
Such a standard would, however, pose great problems in law, and, 
since hindsight is always an exact science, would weigh the scales 
unfairly in favour of a complainant. Whether the disclosure had 
adequately been carried out would also be for the court. The manner 
in which disclosure should be made is one calling for skill and 
sensitivity. It should not consist in presenting the patient with an 
indigestible lump of information. It may, for example, take more 
than one session. Written consent forms could provide useful evi- 
dence but may not be regarded as a substitute for real disclosure. 
Some patients may not comprehend what is being said, despite the 
doctor’s best efforts. To adopt a standard demanding comprehen- 
sion, as has been hinted at in, for example, Canada,” is to set a 
standard which is both too high and impractical. All that can be 
demanded of the doctor is that he makes his best efforts in a sensitive 
and appropriate manner and records his conclusion carefully if he 
forms the view that the patient is not able to comprehend what is 
being said. 

Once the basic duty to disclose is understood, there are specific 
points which call for attention. First, the duty would be subject to 
the defence of therapeutic privilege. Next, if the patient waives his 
right to disclosure, the doctor is absolved in most circumstances. 
And, of course, waiver may be express or implied. Equally, there 
can be no justification, ethically or legally, in forcing unwanted 
information on a patient. If the patient remains silent when his 
treatment is discussed, or says, for example, “Whatever you say, 
Doctor,” the doctor must judge by sensitive appraisal whether this 
is out of a desire not to be informed, or for some other reason, 
which may create in the doctor the duty to disclose. Such sensitive 
appraisals, properly noted by the doctor, can, of course, take time, 
although they are part of many doctors’ regular practice. But time 
taken is not wasted.” Not only is it part of the treatment, since it 
mobilises the co-operation of the patient, but it also heads off 
problems which could arise later. 

7 See, e.g. Miller v. Kennedy, op. cit., note 46. 

71 See, Kelly v. Hazlett (1977) 75 D.L.R. 3d 536, 556, Reibl v. Hughes, op. cit., note 17, 
and, generally, Consent to Medical Care, op. cit., note 1. 

% Interestingly, the President’s Commission recommended that the time for such discus- 


sion should be taken account of when setting the price for the treatment, so as to give an 
incentive to doctors: Presidents Commission, p.5. 
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A further question is whether the doctor needs to disclose the 
ordinary risks of treatment. Browne-Wilkinson observed that “it is 
of course obvious that the doctor is not under a duty to give 
information as to the ordinary risks normally attendant upon any 
operation.””’ With respect, it is not so obvious. Surely, it must 
depend on the particular circumstances of the patient and his 
awareness of what others may regard as ordinary risks. Probably the 
rule is better stated that prima facie the doctor is under no such duty 
and strong evidence will be needed to show that the particular 
patient warranted special consideration. 

It follows from the analysis so far put forward that telling a patient 
something which is untrue cannot be justified, except, perhaps, 
rarely in the context of the therapeutic privilege. Thus, Denning 
L.J.’s judgment in Hatcher v. Black” must be open to the most 
serious doubt, particularly his aphorism that “the law leaves this 
question of morals to the conscience of the doctor,” which, after all, 
is the antithesis of the sort of disclosure rule being proposed. 

Finally, the patient in a negligence action must always show that 
the defendant caused him damage. The first question to be faced is 
what is the proper rule of causation. Bristow J. in Chatterton v. 
Gerson” seemed to favour'a subjective approach, which looks to 
what the particular patient claims he would have done, had he 
known then the risks and alternatives which he knows now. Many 
United States jurisdictions, and the leading Canadian case of Reibl 
v. Hughes,” favour an objective approach which looks to what a 
reasonable person in the patient’s position would have done. The 
latter approach, it is submitted, is to be preferred, if only again 
because, with the best will in the world, an aggrieved patient is not 
unlikely to claim, after the event, that he would never have under- 
gone the treatment had he known. The second question is what 
amounts to damage. Must the unwarned-of risk have materialised, 
or is it sufficient, in a negligence action, for the patient to say his 
interests were invaded without real consent? Since negligence is 
fundamentally concerned with risk-creating behaviour, it seems that 
the former view is to be preferred, and this has been the approach 
in the United States and elsewhere. 

With this framework, English law could make a major contribution 
to the development of a doctor-patient relationship based on shared 
decision-making. It would then be for the educators, the trainers, 
the doctors and the patients to ensure that the idea became a reality. 
The courts would have done their task and litigation would be 
needed only, as now, in the rare case of malpractice. 


IAN KENNEDY* 


WRONGFUL DISMISSAL: A TAXING PROBLEM 


Shove v. Downs Surgical plc! may help resolve a long-standing 
difficulty in assessing damages for wrongful dismissal, the origins of 


B Sidaway, p.19. 4 The Times, July 2, 1954. 
5 Op. cit., note 3. * 

% Op. cit., note 17, followed in White v. Turner, op. cit., note 17. 

* Professor of Medical Law and Ethics, King’s College London. 

1 [1984] 1 All E.R. 7; [1984] I.R.L.R. 17. 
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which lay in the House of Lords decision in British Transport 
Commission v. Gourley.* In that case, as a result of an injury 
tortiously inflicted, the plaintiff suffered a gross loss of almost 
£38,000. However, by a majority of six to one,” the House of Lords 
held that the plaintiff could recover a sum in respect of his net losses 
only—taking into account income tax and surtax upon past and 
prospective earnings. Instead of the £38,000, the plaintiff received 
less than £7,000. This decision overturned previous case law relating 
to personal injury claims and though some doubts were expressed 
upon the application of the decision to cases involving claims for 
wrongful dismissal,* it seemed clear that the principle was applicable 
in such cases. Like personal injury claims, the sums involved in 
computing the compensation for wrongful dismissal would have been 
subject to tax, but the damages would have remained untaxed in the 
hands of the plaintiff. 

Whilst this was the situation in 1956, however, the latter element 
of non-taxation of compensation lasted only until 1960 when the 
Finance Act made taxable in the hands of the plaintiff “any payment 
(not otherwise chargeable to tax) . . . in consideration or in conse- 
quence of, or otherwise in connection with the termination of the 
holding of the office or employment.”® Although this provision was 
intended to cover “golden handshakes,” there is no doubt that it 
was drafted sufficiently widely to cover damages for wrongful dis- 
missal. No specific provision was made regarding the application of 
the Gourley rule,’ but this was to assume some importance since the 
1960 Act allowed that the first £5,000 of any payment should not be 
subject to the tax. This initial band has been subject to a number of 
increases and stands now at £25,000,° but its continued presence has 
posed a problem in relation to the computation of damages for 
wrongful dismissal. Should an award falling wholly or partly within 
the £25,000 be subject to taxation under the Gourley rule or not? 

The issue arose initially in Parsons v. B.N.M. Laboratories’ in 
respect of a gross award for wrongful dismissal of £1,200. At first 
instance, a neat solution was adopted.’ It was said that the Gourley 

2 [1955] A.C. 185. 

3 Lord Keith dissenting, although ironically the Scottish decision of M‘Daid v. Clyde 
Navigation 1946 S.C. 462, was in line with the majority decision in Gourley, 

+ Per Earl Jowitt at p.199. 

5 See judgment of Lord Goddard at p.210, and concurring judgments of Lords Radcliffe 
and Somervell. 

6 Finance Act 1960, s.37; Sched. 13 (see now Income and Corporation Taxes Act 1970, 
ss.187, 188). 

7 This may be because the relevant provisions of the Finance Act 1960 owe their origins 
to the Final Report of the Royal Commission on the Taxation of Profits and Income 
(Millard Tucker Committee) Cmnd. 9474 (June 1955) which pre-dated Gourley by a few 
months. For a useful review of the pre-Gourley case law, see R. Kerridge, “Dismissing 
Employees—Golden Handshakes and the Gourley Confusion” (1982) B.T.R. 87. 

8 The £5,000 band under Income and Corporation Taxes Act 1970, s.188(3), was raised 
by Finance Act 1978, s.24, to £10,000 and by Finance Act 1981, s.31, to £25,000. For the 
sake of convenience the figure under s.188(3) is treated as £25,000 throughout even when 
considering cases decided at the time of the original £5,000 figure. 


ee 1 Q.B. 95. 
10 See (1962) 106 S.J. 736. 
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rule could not apply where damages were subject to tax and that in 
wrongful dismissal cases, this had been the situation since 1960. The 
court was therefore willing to make a gross award. This solution 
treats a payment within the first £25,000 as subject to tax relief 
rather than tax free, but it was rejected by the Court of Appeal, 
who applied the Gourley rule and made a net award only. Following 
this‘ case, it was only a matter of time until the difficult question 
arose as to the application of the rule to an award which exceeded 
what the Court of Appeal viewed as the initial tax free band. Indeed 
this question was foreseen in Parsons, and the majority were in 
favour of variations on a system which would apply Gourley to a 
payment which, although prima facie within section 187, was below 
£25,000, while ignoring Gourley completely in the case of a payment 
above £25,000 which would be subject to a charge to tax under 
section 187."! 

There are obvious objections to this formula if one considers its 
application to plaintiffs whose gross award would fall either side of 
the £25,000 figure. However, the solution at first instance of applying 
only section 187 and ignoring Gourley is open also to objections, 
since it is likely to over-compensate the plaintiff, taking the law back 
towards its pre-Gourley position.” In the event, therefore, when a 
wrongful dismissal claim of this type arose soon after Parsons, 
neither proposed solution was adopted. In Bold v. Brough Nicholson 
and Hall Ltd.,”? Phillimore J., when faced with a payment of over 
£25,000, applied the Gourley rule to the first £25,000 only, leaving 
the balance subject to taxation under section 187. In fact the 
calculation is more complex than it might appear since the Gourley 
deduction was calculated upon the £25,000 as though it was the 
bottom slice of income spread over the remaining period of employ- 
ment specified in the contract. 

This method of calculation met with the apparent approval of 
Crichton J. in Basnett v. J. & A. Jackson Ltd., notwithstanding 
the fact that it is hardly likely to be an accurate method of assessing 
the actual loss suffered by the plaintiffs. The Gourley deduction 
calculated only on the first £25,000 is entirely artificial and ignores 
the true incidence of taxation, as it would otherwise have affected 
the loss which the award represents. Yet this was the primary aim 
of the Gourley rule.” Crichton J. offered no reason in Basnett for 
his preference for the Bold solution, but he did reject an alternative 
method of calculation. In Scotland, even prior to Bold, in the case 
of Stewart v. Glentaggart,*® the Court of Session applied the Gourley 
deduction to the whole of the award (as calculated prior to tax 

1 See particularly Harman L.J. at p.130, and also Pearson L.J. at pp.136-137. 

"2 See for example Fairholme v. Firth and Brown (1933) 149 L.T. 332. 

3 [1964] 1 W.L.R. 201. 

14 Hong LC.R. 63. 

1S See the words of Lord Reid at note 20. 

'€ 1963 S.C. 300. This method was considered by Harman L.J. in Parsons (supra) but 


was rejected as “impracticable” as it “adds greatly to the difficulty of assessing 
damages”—at pp.129, 130. 
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considerations) in order to arrive at a net figure. Then they worked 
backwards, adding on the tax which would be payable under the 
1970 Act, in order to arrive at that gross figure which, after taxation, 
would arrive at the initial net figure. 

Notwithstanding the rejection of this solution in Basnett and 
Parsons, Shove v. Downs Surgical favours the Scottish approach. 
This produces a situation in which there are conflicting approaches 
by the Queen’s Bench Division to the calculation of tax p ayable 
upon an award of damages in respect of wrongful dismissal.” Yet 
there is an overriding reason why the Scottish solution is to be 
preferred—it calculates exactly the compensation needed to satisfy 
the loss suffered by the plaintiff.’ Against this there is an argument 
that the defendant may be forced to pay more than the amount 
which would represent the plaintiffs gross loss prior to taxation, 
since the adding back of statutory tax to the net figure will lead 
ordinarily to a higher settlement figure than the initial gross loss 
prior to the application of the Gourley rule. The fault here, however, 
is the result of the lack of any statutory clarification as to the 
relationship between the Gourley rule and taxation, in accordance 
with sections 187 and 188 of the 1970 Act. There is no obvious 
reason why the plaintiff should receive other than exact compensa- 
tion on this account. 

In Shove, Sheen J. justified this approach by citing with approval 
the famous dictum of Parke B. in Robinson v. Harman” that the 
party sustaining a loss by reason of the breach should be placed in 
the same situation as if the contract had been performed and relying 
on the following words of Lord Reid in Gourley: 


“The defendant is only bound to pay damages based on an 
assessment of the plaintiffs actual and prospective loss taking 
into account. those factors which are not in ind too remote. It 
has sometimes been said that tax pia ane not be taken 
into account because it is res inter alios. That appears to me to 
be a wrong approach... .””° 


It is worth noting, finally, that in practice the crucial difference 
between the formula in Bold and that in Shove is that the application 
of the former will result, ordinarily, in a higher award of damages. 
We can anticipate, therefore, that in the immediate future the courts 
will be bombarded by the conflicting authorities, with the defendant 
employer in wrongful dismissal cases claiming the better pedigree of 
the earlier case law, against counter claims that Shove represents the 
correct current practice. 

Although the All England Law Reports omits those passages of 
the judgment not concerned with the tax issue, a reading of the 

V The view of Harman L.J. in Parsons is, of course, obiter. 

18 See M. B. Squires, Payments on Termination of Employment, Tax Digest No. 26, p.5. 

19 (1848) 1 Exch. 850, 855. 

20 tlase A.C. 185, 212. See also the view in McGregor on Damages (14th ed., 1980), 


para. 433 that this solution can be “contained within the maxim that ‘a wrongdoer must 
take his victim as he finds him.’ ” 
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remainder of the case, which is fully reported elsewhere,” illustrates 
that there are issues which are of obvious interest to labour lawyers. 
Thus an award of £10,000 was allowed in respect of the loss of a 
company car for the period of notice, rejecting arguments that the 
rate of benefit could be assessed at £2,680—the scale rate for taxation 
chargeable under the relevant benefit-in-kind provisions.” 

Shove deals inferentially with another point of labour law which 
has never been fully resolved—whether compensation for unfair 
dismissal can be awarded in addition to an award of damages for 
wrongful dismissal. In Berry v. Aynsley Trust Ltd.,“ in which the 
tribunal claim was heard first, the unfair dismissal compensation was 
deducted in full from the damages for wrongful dismissal. If, as the 
courts seem to prefer,” the unfair dismissal hearing is adjourned 
until after the wrongful dismissal action is resolved, the same result 
may be achieved, since the tribunal, in making an award subse- 
quently for unfair dismissal, does have the discretion to award only 
such compensation as is just and equitable in all the circumstances.” 
It is difficult to see the logic of such a deduction, however. There is 
no doubt that the losses of future earnings and benefits which 
comprise the compensatory award will be met fully by a later 
payment of damages for wrongful dismissal. The basic award, 
however, is a statutory award payable by reason of the unfair nature 
of the dismissal and’ ought by analogy with cases on redundancy 
payments” to be payable irrespective of damages for breach of 
contract. 

By inference, this point of view was accepted in Shove (in which 
the tribunal hearing had been adjourned). Sheen J. was invited to 
deduct the basic award from the damages for wrongful dismissal. It 
was argued that had the contract run its full length, the plaintiff 
would have received no basic award, since he would have reached 
normal retiring age. Sheen J. refused to make such a deduction. In 
fact the defendants had terminated the contract earlier than the 
normal retiring. age, allowing for full notice, and “accordingly it 
would not be correct to make any deduction from the damages to 
which the plaintiff is entitled by reason of the fact that the Industrial 
Tribunal will award him a basic award. . . .””” Quite apart from its 
obvious fairness to the plaintiff, this approach is to be welcomed as 
a clarification of the relationship between damages for wrongful 
dismissal and compensation for unfair dismissal in its assumption 

21 [1984] ILR.L.R. 17. 

2 See Finance Act 1976, s.64, as amended by Finance Acts 1980, s.51; 1981, s.68; 1982, 
s.46; and Income Tax (Cash Equivalent of Car Benefits) Orders S.I. 1982 No. 1159 
(prospectively repealed by S.I. 1983 No. 1102). 

* Reported only at (1977) N.L.J. 1025. 

2% See Cahm v. Ward & Goldstone Ltd. [1979] I.C.R. 574, E.A.T.; Jacobs v. Norsalta 
Ltd, [1977} I.C.R. 189, E.A.T.; Carter v. Credit Change Ltd. en 1 All E.R. 252, C.A. 

** Employment Protection (Consolidation) Act 1978, s.74(1). Note that the problem 
would not arise if the Lord Chancellor chose to confer jurisdiction for breach of contract 
claims upon industrial tribunals—see E.P.(C.)A., s.131. 


% See for example Basnett (supra). 
27 [1984] ILR.L.R 17 at p.22. 


476 THE MODERN LAW REVIEW [Vol. 47 


that the latter ought to be available at least in the form of a basic 
award. 

On all counts, then, Shove provides a thin line of authority. The 
wroneful/unfair dismissal point discussed above is not addressed 
directly. The earlier taxation point will stand alongside other first 
instance decisions which adopt a conflicting approach, and disap- 
proving dicta of the Court of Appeal. In each case, however, it 
seems clear that the decision in Shove carries with it the force of 
logic. 

ROBERT G. LEE* 


REGISTERED LAND AND GooD FAITH 


THE hazard of overriding interests for a purchaser of registered land 
is common enough knowledge. However, there is now a line of 
authority,’ verging on an established principle, to the effect that 
purchasers may be obliged to take subject also to minor interests 
not protected by an entry on the register. 

The most recent of these cases, Lyus v. Prowsa, was the subject 
of a highly critical note in this Review* which observed: “The court 
here showed the usual judicial reluctance to grapple firmly with the 
mechanics of land registration.” Perhaps, however, a better case 
might be made out to the opposite effect. The courts, when grappling 
with the formidable difficulty of a purchaser using the Land Regis- 
tration Act 1925 in a calculating way to rid himself of obligations 
which would otherwise be imposed, have taken a firm line. In four 
cases the court has refused to allow a transfer to override an 
unprotected minor interest where there has been some element of 
bad faith on the part of the purchaser as well as some colourable 
explanation as to why there was no effective protection of the 
interest by registration. 

In Lyus v. Prowsa specific performance was ordered of a contract 
to build a house and sell it to the plaintiffs with its plot of land. The 
first defendants had purchased the land from the original vendor- 
developer’s bank exercising its powers under a registered charge 
prior to the plaintiffs’ contract but selling subject to, but with the 
benefit of, that contract, unprotected though it was by the caution 
they had registered later than the charge. The second defendant, a 
builder, bought from the first subject to the Lyus’s contract in so far 
as it was enforceable against the first defendant. Dillon J. held that 
it would be “fraud” to renege on the bargain between the bank and 
the first defendant and constructive trusts would be imposed on both 
defendants. He also applied the doctrine of Halsall v. Brizell’— 

* Lecturer in Law, University of Lancaster. 

1 Jones v. Lipman [1962] 1 All E.R. 442; Orakpo v. Manson Investments Ltd. [1977] 1 
All E.R. 666, [1977] 1 W.L.R. 347, [1978] A.C. 95; Peffer v. Rigg [1977] 1 W.L.R. 285; 
Lyus v. Prowsa [1982] 1 W.L.R. 1044 


2 P, H. Kenny (1983) 46M. L.R. 96. 
3 [1957] Ch. 169. 
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mutual benefit and burden. Clearly the second defendant could not 
claim to be in any better a position than the first on either score, 
fraud—since the price must have been affected—or mutuality, since 
as successors in title to the original vendor they could enforce the 
contract to buy. 

Nor can it be correct to say that the provisions of the Land 
Registration Act 1925 ought to have prevented the imposition of a 
trust upon the second defendants. No one would deny that the effect 
of section 20* is that apart from overriding interests dispositions of 
registered land in most (if not all) circumstances take place free of 
any interest not protected by an entry on the register. Section 74, 
moreover, says that persons dealing with registered land are not to 
be affected with notice of a trust. Lord Wilberforce in Williams & 
Glyn’s Bank v. Boland put the principle thus: “The only kind of 
notice recognised is by entry on the register.” But Dillon J.’s 
judgment does not depend on notice. 

It is admittedly based on Lord Denning M.R.’s approach to a 
similar problem in Binions v. Evans,® an unregistered land case, 
where the Master of the Rolls says that even if a contractual licensee 
did not acquire an equitable interest at the outset she did so when 
the cottage was sold subject to her contract. “Whenever the owner 
sells the land to a purchaser and at the same time stipulates that he 
shall take it ‘subject to’ a contractual licence I think it plain that a 
court of equity will impose on the purchaser a constructive trust in 
favour of the beneficiary.” (The distinction that in Lyus v. Prowsa 
the first seller was a chargee, not bound by the contract, is not the 
point here.) If Dillon J. had been referred to Peffer v. Rigg where 
a constructive trust was imposed upon a transferee of registered land 
(the second defendant) in favour of her brother-in-law, who had an 
unprotected half share in the house, then support for taking the 
Binions v. Evans approach to registered land could have been 
obtained from the passage: “This is a new trust imposed by equity 
and quite distinct from the trust which bound the first defendant.” 
It is said that the imposition of constructive trusts in these circum- 
stances is itself an operation of the doctrine of notice.’ Peffer v. 
Rigg supports this view. But Snell? defines a constructive trust, with 
judicial approval, as one “imposed by equity to satisfy the demands 
of justice and good conscience.” And it will be argued that there are 
grounds in the cases under consideration for suggesting a narrower 
basis than notice for the trust. 

So much for notice. To explain the outcome of Lyus v. Prowsa 
strictly in terms of the mechanics of land registration one might take 
the view that there was a scintilla temporis when the land vested in 

* Combined in this instance with section 34(4) which provides that incumbrances inferior 
to a charge are defeated on a sale by its proprietor. 

5 [1980] 2 All E.R. at p.412. 

6 11972] Ch. 359. 


7 R. J. Smith (1977) 93 L.Q.R. 341, and J. S. Anderson, (1977) 40 M.L.R. 602. 
® Principles of Equity (28th ed.), p.192. 
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the transferee free of any unprotected encumbrance and before 
equity imposed a fresh trust. 

Peffer v. Rigg excited criticism. Perhaps those who take the 
conveyancer’s point of view feel uneasy at the use of a constructive 
trust here because it is external to the system, appearing periodically 
as a deus ex machina. And, being “founded upon large principles of 
equity,” it is inherently unpredictable. 

Therefore one criticism of Lyus v. Prowsa might be that the court 
ought if possible to have relied on the self-contained principles of 
the registration scheme. An approach which some prefer is that of 
rectification of the register per se, as in Orakpo v. Manson Invest- 
ments. The grounds for rectification, contained in section 82, include 
fraud, mistake, error and omission; but what is not clear is whether 
there must be some valid, pre-existing interest to give effect to which 
rectification will be ordered.'° In other words section 82 might be 
regarded as procedural, concerned with the mechanics of registration 
rather than with the preservation of substantive rights. 

The key to reconciling with the land registration scheme the four 
cases in question may lie within section 3(xxi): “‘Purchaser’ means 
a purchaser in good faith.” The difficulty is whether the protection 
conferred by section 20 upon a “transferee” is qualified by the 
requirement of good faith on the part of a “purchaser.” 

Section 59 provides a “purchaser” with immunity from unregis- 
tered matters which are also land charges, e.g. the Lyus’s estate 
contract. The requirement of good faith here, even in the light of 
section 20, was one of the grounds of Graham J.’s decision in Peffer 
v. Rigg, though it concerned an interest under a trust and it has 
been argued that section 59 was thus irrelevant.’ (Section 101(1) 
and (2) being more to the point.) His interpretation of the Act is 
supported by Megarry and Wade’s view” and by that of Ruoff and 
Roper’ who say: “‘Purchaser’ means a purchaser acting in good 
faith, so that it will not include a transferee who obtains registration 
on the basis of some sham transaction.” Restricting the explicit 
definition of a purchaser to relative insignificance cannot surely have 
been intended, even though it is only to apply unless the context 
otherwise requires. It hardly makes sense to confer on someone 
referred to as a “transferee” unqualified protection but to withhold 
it from someone described as a “purchaser” who, since by definition 
he must provide valuable consideration, ought surely to be if 
anything worthier of such a shield. Under section 20 the transfer 
must have been for valuable consideration but the transferee need 
not have given it. “Transferee” is defined in section 18 without 
mention of consideration. 

9 Per Lord Denning in Hussey v. Palmer (1972] 1 W.L.R. at p.1290. 

10 F, R. Crane, (1977) 41 Conv. (N.S.) 210. 

1 J. S. Anderson, op. cit. 


12 The Law of Real Property (4th ed.), p.1068. 
3 Registered Conveyancing (4th ed.), p.754. 
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But this construction (applied by Walton J. in the lower court) did 
not appeal to Buckley L.J. in Orakpo v. Manson Investments," nor 
does it to several writers.” One might argue that the draftsman 
chose his words with care, particularly since whereas a “transferee” 
is Only protected against unregistered estates and interests a “pur- 
chaser” is protected against pending actions, writs, orders, deeds of 
arrangement and other such matters. Moreover the section 18 
definition of “transferee” makes no mention of good faith. 

The note on Lyus v. Prowsa deplores that decision by contrast 
with the effect the House of Lords gave to the Land Charges Act 
1925 in Midland Bank v. Green’ where a purchaser of the legal 
estate took free_of an unregistered option to purchase even though 
she took with the sole object of defeating it. Yet the distinctions are 
striking. For one thing it was stressed that there was a simple remedy 
open to the holder of the option—to register—whereas in Lyus v. 
Prowsa a caution had been duly entered. (Although the plaintiff in 
Peffer v. Rigg did not go on the register this seems to have been to 
deceive Camden Council into granting a mortgage to the first 
defendant, a scheme at which the second defendant must have 
connived. Nor would one normally expect to see the interests at 
stake in Jones v. Lipman or Orakpo v. Manson Investments on the 
register.) In any case an all-embracing system of registration of title 
need not equate to a temporary way of registering a limited range 
of charges. But the vital distinction is that whereas the Land 
Registration Act carries the requirement of good faith the Land 
Charges Act does not, a feature of the House of Lords’ judgment in 
Green. l l 

Whenever good faith is mentioned in this connection, alarm is 
expressed at any apparent importation of the doctrine of notice into 
registered land. What is often not accepted is that not only is good 
faith a different test from that of notice, but that the draftsman of 
the Land Registration Act clearly saw it that way. Good faith is 
required; notice is excluded. See. Be 

The conflation of the two is evident even in Peffer v. Rigg. Le 
Neve v. Le Neve” (a solicitor acting in the utmost bad faith which 
was imputed to the client) is generally quoted in support of the 
notion that the test of bad faith became merged in that of notice, at 
least for establishing whether someone was equity’s darling.'® And 
Hayton equates a reading of “purchaser in good faith” for “trans- 
feree” with bringing in by the back door the doctrine of notice,’ 





14 [1977] 1 W.L.R. at p.360. 

5 Cheshire and Burn, Modern Law of Real Property (13th ed.), p.746; Hayton, 
Registered Land (3rd ed.), p.133; Farrand, Contract and Conveyance (3rd ed.), pp. 156-157, 
and Wolstenholme and Cherry, Conveyancing Statutes (13th ed.), Vol. 6, pp.9 and 24-25. 

“6 [1981] 1 All E.R. 153. 

17 (1747) 1 Ves.Sen. 64; Wh. & T. ii, 157. 

8 Megarry and Wade op. cit. p.116, although they concede “Any fraud or sharp practice 
will forfeit the privileges of a purchaser in the eyes of equity.” 

? Hayton, Registered Land (3rd ed.), p.135. 


480 THE MODERN LAW REVIEW [Vol. 47 


Yet in Midland Bank v. Green Lord Wilberforce thought: “It would 
be a mistake to suppose that the requirement of good faith extended 
only to the matter of notice or that when notice came to be regulated 
by statute the requirement of good faith became obsolete.””” (Refer- 
ring to the Conveyancing Act 1882, a predecessor of parts of the 
legislation of 1925.) There may be a requirement of good faith 
therefore which will generally be a less onerous burden for the 
purchaser to discharge than notice. The test however is a separate 
one. Pilcher v. Rawlins?! makes this clear as do cases after the 
Conveyancing Act 1882.” The House of Lords in Green found some 
indication of an intention to carry the concept of good faith into 
much of the 1925 code and it is surely neither too difficult to apply 
the requirement (so clearly inserted into the Land Registration Act) 
nor ought it to tend to undermine confidence in the register, 
particularly if compared to the uncertainties of overriding interests. 


For example, under the Settled Land Act 1925 a purchaser dealing 
in good faith with a tenant for life is protected~—how far may be a 
moot point—by section 110(1). The courts have decided what good 
faith means in this connection and whether the requirement has 
been met.” Again, section 113 of the Law of Property Act 1925 
frees “a person dealing in good faith with a mortgagee” from notice 
of trusts affecting mortgage debts. Commentators seem to shy away 
from this problem more nervously than do the judges who have the 
task of solving it.” In effect the judges have been working out a 
code as to the meaning of good faith in regard to registered land. 
Plowman J. decided in Smith v. Morrison® that a purchaser was 
acting in good faith under the Land Registration (Official Searches) 
Rules 1969 if he acted honestly and in that case had a genuine doubt 
as to the validity of an earlier contract by his vendor to sell the land 
to a third party. He took the view that the burden is on the party 
seeking to encumber the purchaser’s title to show that his conduct 
was dishonest.” If the interest was acquired without attempting to 
injure a pre-existing one there is no mala fides in then subsequently 
getting priority by registering. A solicitor owed money by a client 
and in possession of the client’s land certificate in de Lusignan v. 
Johnson” registered a charge in his own favour (very prudently one 





2 At p.157. 

2! [1872] L.R. 7 Ch.App. 259. 

2 Berwick & Co. v. Price [1905] 1 Ch. 632; Taylor v. London and County Banking Co. 
[1901] 2 Ch. 231 and Oliver v. Hinton [1899] 2 Ch. 264. 

2 Re Morgan's Lease re Ch. 1. 

4 Mogridge v. Clapp [1892] 3 Ch. 382 (on the Settled Land Act 1882). 

28 Cf. Lord Denning in Central Estates (Belgravia) Ltd. v. Woolgar [1972] 1 Q.B. at 

55: “The words ‘iri good faith’ are often used in statutes but rarely defined. ... The 
judges have to work out for themselves the meaning of it doing the best they can to 
interpret the will of the legislature in regard to it.” 

% [1974] 1 W.L.R. 659. 

7 This outcome was considerably influenced by Phillimore L.J.’s approach in Re 
Monolithic Building Co. Ltd. [1915] 1 Ch. at pp.669-670. 

% (1973) 117 S.J. 854; 230 E. G. 499. 
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might say) after discovering that the client had contracted to sell to 
a third party. It may be assumed (neither report is clear on the 
point) that at the time when the client became indebted to him the 
estate contract, over which he was allowed priority, did not exist.” 
On the other hand bad faith has been described as “an endeavour 
from the beginning ...to destroy that which he knows was an 
honest transaction though not protected by law,”*° which might have 
justified a finding to that effect in Peffer v. Rigg, particularly given 
the scheme to keep the plaintiff off the title when buying the house 
for the sake of the mother of the second defendant; after being party 
to that she could surely not honestly have taken a transfer of the 
whole house. The same test would deprive the defendant and his 
limited company in Jones v. Lipman of the protection of the Land 
Registration Act where the transferee company was “the creature of 
the first defendant, a device and a sham,” and therefore liable to an 
order for specific performance in the same way as the first defendant. 
Equally no sensible test of good faith could allow the plaintiff in 
Orakpo v. Manson Investments to plead the system of registration to 
aid him escape repaying, as a result of the equitable principle of 
subrogation, money he had borrowed to purchase two houses and 
repay loans-on others. | 

The real difficulty of Lyus v. Prowsa lies in the absence of any 
unified judicial approach to the same problem in the earlier cases. 
Whether the remedy is given via a constructive trust (Peffer v. Rigg), 
rectification of the register (Orakpo v. Manson Investments), the in 
personam jurisdiction of equity (Jones v. Lipman) or on a construc- 
tion of the Act (Peffer v. Rigg) the basis seems in reality to be bad 
faith. The problem now lies in making clear the foundation of the 
jurisdiction being exercised. 


PETER BENNETT“ 


Lis ALIBI PENDENS AND THE DISCRETION TO STAY 


IN The Abidin Daver' the House of Lords had to consider what 
influence upon the exercise of his discretion whether to grant a stay 
of English proceedings a judge should attribute to the fact that 
litigation is already proceeding abroad between the same parties 
about the same subject matter. The case arose out of a collision in 
Turkish waters between the Cuban vessel Las Mercedes and the 


2 Unregistered land cases should not be pressed too far but one might observe that 
while the defendants in Pritchard v. Briggs F980] Ch. 338 acted honestly, believing on 
seemingly sound legal advice that they were not interfering on its proper construction with 
the plaintiffs contract, the defendant in Midland Bank v. Green surely must fall foul of any 
sensible test of good faith and were it not on the Land Charges Act, under which good 
faith is not required, the House of Lords seems to suggest that it would not have reversed 
the Court of Appeal’s finding that the purchaser was bound. 

* Per Phillimore L.J. in Re Monolithic Building Co. Ltd., supra. 

* Senior Lecturer in Law, Ealing College of Higher Education. 

! [1984] 1 W.L.R. 196. 
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Turkish vessel Abidin Daver. Both vessels were damaged. The 
owners of the Turkish vessel promptly had the Cuban vessel arrested 
and commenced proceedings in Turkey for damages for negligence 
against the owners of the Cuban vessel, who took no active part in 
these proceedings. Three months later the owners of the Turkish 
vessel sent a sister ship to England. This was arrested by the Cuban 
shipowners, who brought an action in rem against the Turkish 
shipowners for damages for negligence in respect of the collision. 
The Turkish shipowners, as defendants, applied for a stay of the 
English proceedings. This was granted by Sheen J. at first instance. 
But on appeal the Court of Appeal lifted the stay.* The matter then 
went to the House of Lords who unanimously allowed the appeal by 
the Turkish shipowners and restored the stay on the English 
proceedings. 


The appeal from Sheen J.’s judgment had been allowed by the 
Court of Appeal on the ground that when exercising his discretion 
he had attached undue weight to the co-existence of the Turkish 
proceedings. Lord Diplock in the leading judgment in the House of 
Lords (Lords Edmund-Davies, Keith and Templeman concurring) 
started by looking at other more familiar matters. What was the 
most appropriate forum for trial and would the plaintiff obtain any 
advantage from trial of the action in England? His Lordship con- 
cluded that Turkey was not only the country with which the matter 
litigated had the closest connections, but also the natural and 
appropriate forum from the point of view of convenience and 
expense.’ Neither of the parties had any connection with England, 
nor had the collision. In contrast, the Turkish element was very 
strong. It was a collision in Turkish waters between a Turkish ship 
manned by a Turkish créw and whilst the Cuban ship was manned 
by a Cuban crew, it had been piloted by a Turkish pilot. Turkey was 
clearly the most convenient and economic forum as regards the 
witnesses on the Turkish side. As far as the witnesses on the Cuban 
side were concerned there was little to choose between England and 
Turkey. There were, finally, connections and factors of convenience 
which camé into play because this was a case involving the co- 
existence of proceedings in Turkey; surveyors had been appointed 
by the Turkish court and had made a report within a few days of the 
collision and damage to the Turkish ship was surveyed in a Turkish 
port. 

Their Lordships were also unconvinced that the Cuban shipowners 
would obtain any advantage by coming to England for trial. Lord 
Diplock could see no evidence that the Cuban shipowners would be 
disadvantaged by being counterclaimants in Turkey as opposed to 
being plaintiffs in England, since the Turkish shipowners had offered 
to provide security for the Cuban shipowners’ counterclaim in the 


2 [1983] 3 All E.R. 46; [1983] 2 Lloyd’s Rep. 279 (first instance). 
3 At p.201, p.207 (Lord Keith). Cf. C.A. at pp.49 and 53. 
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Turkish action.* This undertaking was incorporated into the stay of 
the English proceedings. The fact that the Cuban shipowners would 
have to pay a 15 per cent. deposit as regards costs if they counter- 
claimed in Turkey was no real disadvantage since their liability in 
respect of costs might well be the same in England. Would the 
Cuban shipowners have an advantage in coming to England because 
of the great experience of the Admiralty Court in maritime matters? 
Their Lordships refused to be drawn into any comparison between 
the merits of the Turkish and English courts and their procedure 
and pointed out the undesirability of such an exercise.° Neither could 
Lord Diplock see any evidence to suggest that the costs of litigation 
in court and lawyers fees were greater in Turkey than they were in 
England. 

With Turkey as the natural forum and the Cuban shipowners 
deriving no disadvantage from coming to England for trial, existing 
principles’ would call for a stay of the English proceedings. What 
significance was to be attached to the co-existence of Turkish 
proceedings? Lord Diplock pointed out that allowing litigation about 
the same collision to continue in two different jurisdictions would 
involve more expense and inconvenience than to litigate in just one 
jurisdiction. To make matters worse there could be two conflicting 
decisions with ,a race to obtain judgment first and consequent 
estoppel problems." Also, the Turkish shipowners, if denied a stay 
in England, might well feel under pressure to settle upon terms more 
favourable to the other party than would have been the case if they 
had been able to proceed unhindered as plaintiffs in Turkey. Lord 
Diplock thought that the existing principles on the discretion to stay, 
weighted as they are towards English actions continuing, were not 
adequate to deal with Zis alibi pendens cases and introduced a new 
principle for such cases under which it is easier to obtain a stay of 
English proceedings than in cases which do not involve this. Where 
an action “is already pending in a foreign court which is a natural 
and appropriate forum for the resolution of the dispute . . . and the 
defendant in the foreign suit seeks to institute as plaintiff an action 
in England about the same matter . . . then the additional inconven- 
ience and expense which must result from allowing two sets of legal 
proceedings to be pursued concurrently in two different coun- 
tries . . . can only be justified if the would-be plaintiff can establish 
objectively by cogent evidence that there is some personal or judicial 
advantage that would be available to him only in the English action 
that is of such importance that it would cause injustice to him to 
deprive him of it.” 

* At pp.202-203. 

$ At p.202, p.215 (Lord Brandon); see also C.A. at p.53. 

° At p.202, p.215 (Lord Brandon); see also Amin Rasheed Shipping Corporation v. 
Kuwait Insurance Co. [1983] 3 W.L.R. 241, 251. Cf. the C.A. at pp.49, 53 and The 
Wladyslaw Lokietek [1978] 2 Lloyd’s Rep. 520, 540. 

7 See MacShannon v. Rockware Glass Ltd. [1978] 1 All E.R. 625 and The Atlantic Star 
[1972] 3 All E.R. 705. 


8 At pp.203-204, p.214 (Lord Brandon). 
7 At p.203. 
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This new principle is a modified version of the more general 
principle on the discretion to stay stated by Lord Diplock in 
MacShannon v. Rockware Glass Ltd.*° In MacShannon Lord Diplock 
had said that the defendant had to show that there is another forum 
abroad where justice can be done between the parties at substantially 
less inconvenience or expense, which means that a mere balance of 
convenience would not be enough. All that is now required in a case 
involving the co-existence of proceedings abroad is that the foreign 
forum is a natural and appropriate one, it apparently does not have 
to be the overwhelmingly appropriate place for trial—although it 
was in the instant case. Nor does it even have to be the more 
appropriate place for trial in cases where there are two natural fora. 
It is not clear whom the onus of proof is on under this new principle, 
unlike under MacShannon where it is clearly up to the defendant to 
show the requisite degree of inconvenience and expense. When it 
comes to the advantage to the plaintiff the burden put on the plaintiff 
under the new principle is a high one. In MacShannon Lord Diplock 
said that the plaintiff must not be deprived of a legitimate personal 
or juridical advantage. The new rule seems to be referring to 
something very much more serious, what needs to be shown are 
advantages which are so fundamental that to deprive the plaintiff of 
them would be a positive injustice. He gave as an example of a 
decisive judicial advantage the fact that security can be obtained in 
English proceedings by arrest of a ship but it cannot be obtained 
abroad. He was also concerned about the situation where a positive 
injustice might be done to the plaintiff abroad—because of some 
political prejudice or because of the inexperience or inefficiency of 
the foreign court or excessive delay there, or because of the 
unavailability of appropriate remedies—and included the avoidance 
of this situation within the notion of a decisive advantage to the 
plaintiff in coming to England for trial. The position is also altered 
as regards when the plaintiff has an onus placed on him to justify his 
bringing proceedings in England. He must do so in all cases where 
there is a multiplicity of proceedings and the foreign proceedings are 
in a natural forum. MacShannon only put an onus on the plaintiff 
when the only natural forum was abroad.” 

When does Lord Diplock’s new principle come into play? His 
Lordship referred to where a suit is already pending in a foreign 
court and the defendant to the action seeks to bring proceedings as 
plaintiff in England. Will the principle also apply where proceedings 
have not actually been started abroad at the time of the commence- 
ment of the English proceedings? Lord Diplock mentioned the 
change of attitude over the past 10 years towards pending or 
“prospective” litigation in foreign jurisdictions so that arguably it 
will. The new principle certainly ought to apply whenever there is a 

10 [1978] 1 All E.R. 625. 


11 Ibid. at p.630. 
12 Ibid. at p.631 (per Lord Diplock). 
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real danger of two actions actually being fought out to a conclusion 
in separate jurisdictions, and the country in which proceedings are 
commenced first should not matter, to decide otherwise would only 
encourage races to commence proceedings. 

In attaching considerable significance to the existence of foreign 
proceedings Lord Diplock recognises the practical problems involved 
in this area and succeeds in achieving a nice compromise between 
the extreme views that this factor does not raise any problems and 
can be encompassed within existing principles, alternatively that this 
is of such importance that there should be a mechanical rule that the 
court where proceedings are started second should automatically 
give way to the court applied to first.’ Lord Brandon took the. 
former of these extreme views and to confuse matters Lord Diplock 
said that he approved of Lord Brandon’s judgment. Lord Brandon 
said that the weight to be given to there being a co-existence of 
proceedings abroad is a question of fact, but it may lead to the 
strong or overwhelming balance of convenience in favour of trial 
abroad which would justify a stay of English proceedings under 
MacShannon."* However, he went on to say that the existence of 
proceedings abroad would not always have this effect and he 
contrasted the situation where there is a mere disadvantage of 
multiplicity of proceedings (The Tillie Lykes was given as an 
example) with where the continuance of both sets of proceedings 
would result in serious consequences with regard to expense or other 
matters. But, surely, serious consequences will always inevitably 
follow whenever two ‘actions are fought out to their conclusion in 
different countries and the problems raised are special, particularly 
because of the comity aspect, and cannot be encompassed within 
existing principles. What was crucial in The Tillie Lykes was not that 
a multiplicity of proceedings was any less serious than in other cases, 
but that the place where trial had been commenced abroad could 
not be called by any stretch of the imagination the more appropriate, 
or even an appropriate, place for trial. The case was undoubtedly 
rightly decided on its facts and whilst Lord Brandon’s explanation of 
it may be rather unconvincing, it would be decided the same way 
after The Abidin Daver. There is no reason why an English Court 
should give way to a foreign court in such a case as The Tillie Lykes. 
But, in less clear-cut cases, it is not apparent from Lord Brandon’s 
judgment when it should do so. 

Lord Diplock’s judgment can be criticised on the ground that he 
dealt with the problem of lis alibi pendens by what looks more like 
a rule than a principle and this inevitably raises questions of the 
scope and interpretation of the rule. In so doing he is following 

See e.g. Art. 21 of the convention on jurisdiction and the enforcement of judgments 
in Civil and Commercial matters, O.J.L. 304 of October 30, 1978. On the undesirability of 
giving too much weight to the co-existence of foreign proceedings see Lord Templeman at 

At p.214. 
1$ [1977] 1 Lloyd’s Rep. 124. 
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the technique employed in earlier House of Lords decisions on the 
discretion to stay. Yet this does nothing to close the gap between 
the law as stated by the Law Lords and the practice in the Com- 
mercial Court and Admiralty Court where judges have adopted a 
more flexible approach towards the exercise of the discretion.° They 
have concentrated on the facts of the case and, whilst paying lip 
service to the relevant principles, have merely used these as con- 
siderations to guide them in reaching the right decision in the case 
before them. The co-existence of proceedings abroad should be 
treated as an additional special consideration of great weight in 
exercising the discretion and not as yet another principle/rule. 

How does the decision affect cases where there are no concurrent 
proceedings abroad? Not at all if one follows Lord Brandon’s 
approach. Lord Diplock did speak more generally about the changes 
in the discretion to stay over the past decade and said that “judicial 
chauvinism has been replaced by judicial comity ... to an extent 
which ... is.. . indistinguishable from the Scottish legal doctrine 
of forum non conveniens,” but was careful to confine his remarks to 
the field of law with which this appeal was concerned.’’ It is 
regrettable that their Lordships confined themselves to the problem 
of lis alibi pendens. The advantage to the plaintiff as a criterion for 
exercising the discretion to stay does not fit in easily with appropri- 
ateness and should go. The more appropriate forum should be the 
sole criterion in all cases, whether of lis alibi pendens or not. Only 
then would there truly be a doctrine of forum non conveniens.” At 
the same time it should be acknowledged that there is a public 
interest in allowing foreign litigation to take place in this country. 
However, in lis alibi pendens cases this public interest will be 
cancelled out by comity of nations considerations. 


J. J. FAWCETT* 


16 See e.g. Sheen J. in The Abidin Daver [1983] 2 Lloyd’s Rep. 229; O.T.M. Ltd. v. 
Hydranautics [1981] 2 Lloyd’s Rep. 211. 

17 At p.203. 

18 See e.g. the discretion to stay under para. 9 of Schedule 1 of the Domicile and 
Matrimonial Proceedings Act 1973, dealing with conflicts of jurisdiction in matrimonial 
cases. 

* Lecturer in Law, University of Bristol. 





REVIEWS 


A TREATISE FOR OUR TIMES? 


THE Law oF Torts. 6th edition. By Joun G. FLEMING. [The Law 
Book Co. Ltd. 1983. £20-00, soft covers. ] 


THE Law oF Torts. 7th edition. By H. STREET. [Butterworths 1983. 
£15-95, soft covers. ] l 


For Plucknett, the legal treatise was peculiarly the creation of the nineteenth 
century. It signified the death of special pleading and the forms of action, 
in Plucknett’s own words “the triumph of substance over form.”! Other 
factors no doubt contributed to its rise. The Victorian pride in scientific 
method permeated all the social sciences, manifested as much in Spencer’s 
enthusiasm for scientific and efficient principles of political economy as in 
Selborne’s demand for “a large, wide, liberal, and scientific basis” for the 
law.” The struggle of the professions to establish their status and autonomy 
led inevitably to claims of technical professional expertise and, in the case 
of the legal profession, to a prolonged dispute over the character of legal 
education: practical or academic?’ This dispute was reflected in the texts. 
Simpson‘ distinguishes two types of treatise: the academic, where the author 
consciously selects and where necessary remoulds; and the practitioner’s 
treatise, offering a comprehensive treatment and synthesis of the decided 
cases. The former he sees as rooted in reason, the latter in authority. The 
spirit which infused the celebrated aphorism that the object of three years 
at law school was not knowledge but acquisition of the power of legal 
reasoning,” would not necessarily recommend itself to a profession con- 
cerned with law as a hierarchical and uncodified system of precedent. But 
the dichotomy might equally be explained in terms of a struggle for status 
between two emerging professions: on the one hand the academic, concerned 
to establish himself as a scholar in the tradition of Austin; on the other the 
legal profession with the judiciary as its sheet anchor. As Simpson points 
out, the latter inevitably has the upper hand. “The text writer, unless he 
himself is a judge, possesses as an individual no authority derived from 
office. Consequently his views are important only if they are unoriginal.’”® 
In England, where the two professions are far more sharply divided than in 
America, this generally accepted perception of the author’s role has had a 
sobering effect on the literature. 

The first English tort treatise came late on the scene. The author, Sir 
Frederick Pollock, who had previously published a treatise on contract, 
claimed that this was natural. “It is not surprising that a complete theory of 
Torts is yet to seek, for the subject is altogether modern .. . The really 


! A Concise History of English Law (Sth ed., 1956), p.289. 

? In a well-known debate on legal education reported at H.C.Deb., Ser. 3, Vol. CCIX, 
col. 1225 (March 1, 1872) and cited by R. Cocks, Foundations of the Modern Bar (1983), 
p.177. 

3 See further Cocks, op. cit., pp.34-51 and 177-194; B. Abel Smith and R. Stevens, 
Lawyers and the Courts (1967), pp.63-76. 

* “Rise and Fall of the Legal Treatise: Legal Principles and the Forms of Legal 
Literature” (1981) 48 Univ. of Chicago L.R. 632. 

> Dean Ames of Harvard Law School cited G. Edward White, Tort Law in America 
(1980), p.29. 

6 Op. cit. note 4, p.638. 
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scientific treatment of principles begins only with the decisions of the last 
fifty years.”” White notes a correspondence in America. “As late as the 
first half of the nineteenth century, ‘torts’ was not an autonomous branch of 
law at all but merely . . . a collection of unrelated writs.” Clearly there was 
an urgent need for synthesis if substance was to triumph over form. And 
though Holmes wrote in 1871 that “Torts is not a proper subject for a law 
book,”!° White attributes to Holmes himself the principle which was to 
provide the basis for synthesis and ultimately unification, namely “the 
isolation of negligence as a comprehensive principle of tort law.” The 
Common Law, in which Holmes so brilliantly exposed his thesis that fault’ 
was the compelling reason to shift loss from victim to defendant,” was 
published in 1881. Pollock on Torts was dedicated to Holmes with whom 
the author was in correspondence. The work was an academic treatise, 
described by its author as “a book of principles if it is anything.”* It was 
also scholarly. In the introductions to his two treatises, Pollock acknow- 
ledged his debt to Willes who had taught him “to taste the Year Books” and 
to Bryce who had led him to Savigny. By the third page of his Torts he had 
arrived at Ulpian. Holdsworth stressed Pollock’s breadth of learning. His 
treatises were the 


“first books in which the principles of these branches of law were 
treated in a manner which was both scientific and literary . . . [and] 
showed students and practitioners that English law was no mere 
collection of precedents and statutes, but a system of principles and 
rules which were logically coherent, and yet eminently practical, because 
they were the long experience of the race recorded in cases decided 
from the first of the Year Books to modern times. ”* 


Lord Wright later described Pollock on Torts as “a model of comprehen- 
siveness and analytical arrangement.”!? The academic and scholarly bias is 
reflected in Pollock’s classification: the first section is devoted to a discussion 
of the nature and historical development of torts, the second to general 
principles. In contrast, practitioners’ texts, like Underhill’® or Clerk and 
Lindsell’” tend to approach the matter from a more practical standpoint of 
injury, damage, reparation, discharge and parties. General principles may 
be—as in the former work—passed over. 

The classic twentieth-century treatises were not at the outset primarily 
practitioners’ texts. Winfield wrote for the student.'® But as with Pollock, 
his fascination with classification," his belief in general principles of liability” 


7 Pollock, Law of Torts (1887), p.vii. 

8 The first American treatise was Hilliard, The Law of Torts (1859) and the first casebook 
Ames, A Selection of Cases on the Law of Torts (1874). According to Holdsworth, A 
History of English Law, Vol. 12, p.399, the first English text was anonymous: The Law of 
Actions on the Case for Torts and Wrongs; being a Methodical Collection of all the Cases 
concerning such Actions (1720). 

9 Tort Law in America, p.8. 

10 Book Review (1871) 5 Am.L.Rev. 340, 341. 

"Op. cit., p.13. 

2 The Common Law (1923 ed.), p.50. 

3 Cited by Lord Wright at (1937) 53 L.Q.R. 151, 164. 

4 Some Makers of English Law (1938), pp.285-286. 

Loc. cit., note 13. 

16 A. Underhill, Law of Torts. In the Preface to the 8th ed. (1905) the author describes 
his text as a student’s treatise aiming at the inculcation of principle. 

17 Clerk and Lindsell, The Law of Torts, first published 1889, now 15th ed. (1982). 

18 Textbook of the Law of Tort, Preface to the 1st ed. (1937). 

9 See particularly The Province of the Law of Tort (1931). 

20 Ibid. p.33. 
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and his pursuit of the unifying negligence theme,” mark him first and 
foremost as an academic and scholar. Salmond’s position was more equivo- 
cal. He addressed himself to “lawyers and students of law.” He was the 
leading exponent of the view that the law of torts was “a body of rules 
establishing specific injuries” and denied the existence of “any general 
principles of liability.”? Perhaps he should be described as a synthesist 
despite himself. Certainly in the preface to the first edition he claimed to 
have “set forth the principles of the law of torts with as much precision, 
coherence and system as the subject admits of and with as much detailed 
consideration as is necessary to make the work one of practical utility.” 
Treatises of this quality are, of course, devoid neither of character nor of 
literary merit. The relationship between writer and judge is more symbiotic 
than Simpson suggests. Students absorb texts and become the practitioners 
who rely on the same texts to index their legal reasoning, while judges, 
though it may please their Lordships to believe otherwise,” are influenced 
directly as well as indirectly. This is really implicit in the eulogistic obituary 
of Pollock, the distinguished scholar, by Lord Wright, the learned judge.” 
By way of contrast, the editor of another’s treatise must excel in the art of 
self-effacement. The dilemma is pinpointed in a reply by Stallybrass to a 
reviewer who “would have preferred that Salmond on Torts had remained 
in the 6th edition which was the last revised by the author, or that it had 
been handed over to more pedestrian editorship.” Stallybrass too modestly 
pleaded that he could never hope to produce on his own a book “comparable 
in merit with that of Sir John Salmond.”* Pedestrian editorship is, of 
course, no solution. That merely results in a ragbag of cases. Radical 
rewriting, which may be seen as /ése-majesté, becomes the only solution. As 
Gordon, agonising over substantial reworking of his Master’s text, put it: 


“Mr. Addison conferred a great benefit upon the profession by collect- 
ing into one book this multitude of examples. Viewed in the light of 
after years, the defect in his book was that as the statement of a general 
principle he too often took the major premiss in the judgment of some 
reported case; which, however sufficient for the decision of the particu- 
lar case, was inadequate as a statement of principle applicable to all 
cases.” 


Thus, through renewal and attrition, the academic treatise may easily 
degenerate into a practitioner’s handbook. By the post-war period, Salmond 
and Winfield had declined into shapeless repositories of legal knowledge, 
losing their original ability to transmit the power of legal reasoning. The 
time had come for revitalisation. 

What is the reviewer to say of books which, like Street or Fleming, have 
proved their popularity over two or more decades? That each in its own 
way is a good book goes without saying. Street on Torts is unashamedly a 
student’s text. The author’s aim was always to simplify the law, refining the 
morass of cases, and reintroducing a shape which Salmond and Winfield 
had lost. Like earlier law school writers, the author permitted himself to 


21 For example, “The Myth of Absolute Liability” (1926) 42 L.Q.R. 37; “Duty in 
Tortious Negligence” (1934) 34 Col.L.R. 41; “The History of Negligence in the Law of 
Torts” (1926) 42 L.Q.R. 184. 

2 The original text is preserved by every editor: see the current (18th) edition (1981), 
p.14. 2 
3 Paterson, The Law Lords (1982), pp.14-20. 

4 Op. cit. note 13. 
28 Preface to the 7th edition of Salmond on Torts (1928). 
26 In the preface to the 8th edition of Addison on Torts (1906), pp.vii-viil. 
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construct a theory of torts; unlike earlier texts, Street deliberately suppressed 
the historical dimension to concentrate on a critical approach to modern 
law, including statute. His analysis of tort law as a process of weighing 
protected interests against blameworthy conduct and then of offsetting 
defences and policy exceptions is actually historically unanswerable. How- 
ever, Street sometimes fails to push his general theory home. Take as an 
example the unsatisfactory law concerning damage caused maliciously.” 
Street falls back on the uncritical, practitioner’s approach, saying most 
confusingly, “[If] the interest interfered with is rated so low in the hierarchy 
of tort-protected interests that only malicious invasions are forbidden, that 
will be a case where malice will be essential to liability; which these are the 
reader will see for himself as he progresses through the book.” So Street’s 
“critical” approach never strays far from the letter of the law. It is a no- 
nonsense teaching text, designed for the training of competent, though no 
longer cultured, legal technologists. 

Not only is Fleming a treatise in the classic, academic mould but it is the 
first tort book to adopt the “law in context” approach. In the preface to the 
edition which marks the work’s quarter-century, the author makes two 
important statements of objective. First, he believes that a “respectable 
academic text must be sensitive to movement and direction.” Secondly and 
consequently, “it should be concerned with whence, whither, and, most 
important, with why for the very good reason that only those who know 
why the case is can understand and apply its rules.” Holmes and Pollock 
would certainly have approved these objectives. And the advent of Fleming’s 
treatise was directly comparable to that of Pollock, Winfield or Salmond. 
Once again, a scholarly text was available, lucid, clear, elegant and com- 
prehensively referenced to the periodical literature. Ironically, the feature 
of the book which renders it least easy to use as a student text, constituted 
its real originality and contribution to legal scholarship. Designed for 
Australia, the book “fixes its horizon over other Commonwealth jurisdictions 
. .. in the belief that the common core of ideas about torts makes a larger 
perspective at once possible and rewarding.” Reviewing the first edition, 
Street remarked that sometimes the book failed to represent the law in any 
of the jurisdictions and doubted “whether it was possible to survey from 
Mount Olympus the whole of the common law of torts and to depict some 
identifiable system of law as it is.”*' This is a problem if the writer’s primary 
aim is seen as accurate depiction of the law. We should not mistake the 
goals of the reviewer for those of his author. But everything suggests that 
Fleming does see description and synthesis as his major objectives. 

Fleming owes his classification to Holmes. He expressly rejects an 
interest-based classification, believing that the time has not come finally to 
inter the forms of action. Instead, he adopts Holmes’s threefold classification 
into intentional and malicious torts and torts of strict liability. Although 
reviewers should resist the temptation to substitute their own (untested) 
theories for those of their author, I cannot help seeing this as a mistake. 


” For example Mayor of Bradford v. Pickles [1895] A.C. 587, Abbott v. Sullivan [1952] 
1 K.B. 189. 

8 At p.6. Holmes, “Privilege, Malice and Intent” (1894) 8 Harv.L.R. 1, provides a more 
logical theoretical approach. 

At p.v. 

% Preface to sixth edition, p.v. 

31 (1958) 21 M.L.R. 104, 105. 

%2 “The Theory of Torts” (1873) 7 Am.L.Rev. 652. See too the American Restatement of 
Torts; Fleming, op. cit., p.14. 
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Whether it would have seemed so in 1957 is another matter; certainly Street 
accepted it without hesitation.” It could be argued however that tort law is 
too much the prisoner of its history. Fleming should be prepared to jettison 
the forms of action rather than blur his theoretical outline by making minor 
concessions to modern developments. Reclassification would stimulate dis- 
cussion of key problems and encourage more sensible solutions. 

To illustrate my point with practical examples, we find here a chapter on 
Products Liability in which Fleming links contract to tort by openly discussing 
warranties. But the text, though clear and informative, rarely strays far from 
the case law. There is not enough discussion of policy alternatives or of 
projected reforms. The chapter is reminiscent of the practice, fashionable 
10 years ago, of combining contract and tort under the rubric of “common 
law.” The wider and more difficult questions of boundaries and possible 
substitution of tortious for contractual obligations” do not receive enough 
space. Again, Fleming’s views on the most intractable problem of modern 
tort law—how far to allow economic losses to be redistributed through the 
tort system—would be worth having. Because the forms of action dominate 
his thinking, discussion never materialises. Indeed, the topical question 
whether to change direction by encouraging the growth of a tortious remedy 
for unfair competition® is relegated here to a waste bin of miscellaneous 
torts in Chapter 29. 

A more serious defect concerns the central area of accident compensation. 
Curiously, a chapter on Social and Private Insurance pops up amongst the 
animals and servants in a section on torts of strict liability. We are all aware 
that private insurance is crucial both to the continuance of fault hability and 
the development of negligence without fault. The court-dominated academic 
treatises have tended to follow the practice of the judges in paying minimum 
attention to this key matter. We could expect Fleming, with his superb 
knowledge of American literature and evident interest in these subjects” to 
do rather better. Yet the two pages which deal with the key question of the 
insurer’s subrogatory action are separated from the discussion of negligence. 
Once again, the treatise format is probably to blame because, both here and 
in his later Introduction to the Law of Torts, Fleming tacitly admits the 
central importance of social insurance saying, “The principal, nay para- 
mount, task of the law of torts is to play an important regulatory role in the 
adjustment of . . . losses and the eventual allocation of their cost. It is thus 
part and parcel of our system of social security.”*’ Yet, in his textbook, 
Fleming treats accident plans as a form of strict liability. This arrangement 
does not help the student to understand the deficiency of existing legal rules 
by setting them against administrative compensation schemes. The arrival 
of Atiyah’s decisive text on accident compensation” emphasises the inade- 
quacy of the arrangement. 


3 Loc. cit., note 31. 

4 Esso Petroleum v. Mardon [1962] Q.B. 801: Morgan, “The Negligent Contract 
Breaker” (1980) 58 Can. Bar Rev. 298; Junior Books v. Veitchi Co. [1982] 3 W.L.R. 477, 
noted Palmer and Murdoch {19831 46 M.L.R. 213. 

35 Lonrho v. Shell (No. 2) [1982] A.C. 173; Garden Cottage Foods Ltd. v. Milk Marketing 
Board [1983] 3 W.L.R. 143. And see W. R. Cornish, “Unfair Competition?: Progress 
Report” (1972) J.S.P.T.L. 126. 

See for example, Fleming, “The Pearson Report: Its ‘Strategy’ (1979) 42 M.L.R. 
249. 

37 Introduction, pp.8-11; An Introduction to the Law of Torts, Oxford, Clarendon Law 
Series, 1967 reprinted 1979, p.1. 
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I have chosen to dwell at length on the unfashionable question of 
classification because the feeling that Fleming has today become a rather 
conservative book prompts certain questions about the function of the 
treatise and its relationship both to the legal system and the teaching 
syllabus. If a main reason for the rise of the treatise was the need to 
establish the teaching profession, then its continued existence reflects both 
the monopoly of that profession by practitioners and their domination of 
the law syllabus. Simpson is in no doubt about the effect. “The continual 
production of such works, even in fields such as contract law that have been 
worked over and over for nearly two centuries by a multitude of writers, 
must reflect a curious stagnation in English private law, or at least in certain 
parts of it.”” The treatise can seldom digress because it aims at totality. It 
cannot afford to be selective because it never moves far from its original 
purpose of practitioner’s reference book. It cannot play to the author’s 
strengths. Street, for example, makes cursory concessions in his latest 
edition to topical issues such as social insurance or quantum of damages. 
How much more interesting if this space were devoted to privacy, to which 
topic Street’s “balance of interests” framework and his eminence in the field 
of civil liberties are particularly suited. It must, like Fleming, hint at the 
real issues, leaving amplification to the more interesting periodical literature. 
Street is notable for the paucity of the academic references. The author’s 
essentially dismissive attitude to theory emerges still more clearly in the 
preface to his seventh edition when, explaining his refusal to stray into the 
pastures of economic tort theory (which I suspect he does not find very 
green), he says that this “would be justified only if it affected judicial 
thinking or made it easier for students to grasp.” But judicial thinking will 
only be affected by theory when writers train judges not to ignore it. And, 
can it be right in a period increasingly dominated by the values of economists 
to encourage students to be bounded in a legal Nutshell? Will this approach 
make even reasonably competent practitioners? 

Fleming claims that the writing is on the wall for tort law which is 
becoming obsolescent in all western countries: “. . . the residual tort system 
is distintegrating under the combined pressure of no-fault policies, overt or 
hidden, and the inordinate cost burden thereby imposed on the collective 
public.”” If Fleming’s diagnosis is correct (and the present writer disagrees) 
then this is the biggest “why” of all. So why does Fleming devote such a 
disproportionate amount of his space to documenting the death-throes of 
his patient and so little to identification of new issues and objectives? 

What has really happened is that the tort syllabus has diminished. In 
retrospect Millner’s brilliant portrayal of the creeping growth of negligence 
may be partly to blame." Millner’s thesis was valuable. Equally valuable 
was the approach of Atiyah which led us to focus on negligence as a vehicle 
for accident compensation. But these books tempted us to equate negligence 
with civil liability and tort law with accident compensation. This led to a 
cuckoo-in-the-nest usurpation of tort law syllabuses by negligence. The 
older, nominate torts were hived off to other courses (for example, nuisance 
and interference with goods were tacked on to already overcrowded property 
courses and the economic torts were misleadingly classified as “Labour 
Law”). It is, I suggest, this emphasis which allows tort law to be described 
as obsolescent. If we were to extend the contextual approach to areas 

3 Loc. cit., note 4, p.663. 


* Preface to 6th edition, p.v. 
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outside accident compensation, the picture might look rather different. If 
economic losses for example are to be cast around the tort system and 
contractual obligations subsumed under the duty of care, there will be 
litigation in plenty. 

To arrive at sensible solutions in the area, however, some understanding 
of economic arguments about law is—pace Street—essential. Introducto 
books by Posner and’ Calabresi bring this within the reach of all of us.” 
Again, we need to know more about the pattern of insurance and its 
possibilities. At the student level, information about accident insurance is 
now available. Hepple and Matthews” include materials on (for example) 
insurers’ attitudes to recursory actions, the Motor Insurers Bureau and 
insurance in medical cases. How might our attitude to Anns v. Merton 
L.B.C.* be affected if similar information about property insurance were 
available? 

Again, our attitude to the intentional torts needs reassessment. Today 
they are viewed as peripheral to accident compensation and ancillary to 
negligence. So generations of students have been trained to ignore the key 
place of these torts in the protection of civil liberties. This suggests the need 
for a re-examination of the boundaries between public law and the law of 
torts. I have suggested elsewhere“ that the public lawyers’ attitude to tort 
law is idiosyncratic. Certainly, the demand for separate principles of 
administrative liability has met with little response from the traditional tort 
texts. Are private lawyers really so indifferent to such a major relocation of 
traditional boundaries? 

A contextual approach to the intentional torts would have encouraged 
examination of their relationship to criminal injuries compensation and with 
compensation orders in criminal courts. Once again, Hepple and Matthews 
is useful in that it contains the text of the Criminal Injuries Compensation 
Scheme. But this book is difficult to use because it combines two approaches. 
Could .the authors in their next edition be persuaded to prune the judicial 
verbiage and expand their excellent commentary to produce a “text with 
materials”? After all, the Socratic method has not proved very successful in 
England. Students are not easily persuaded to abandon the comfort-blanket 
of the treatise/text. And the case law orientation which enabled the 
nineteenth-century authors to synthesise so successfully is not necessarily 
appropriate to 1984. 

We have come a long way from Winfield and Salmond but not far enough. 
Too many tort courses are still arranged around these old stagers. They are 
not, like Hepple and Matthews, contextual. They do not, like Atiyah, show 
us law in action. They are not, like Fleming, comparative. They are not, 
like Pollock or the original Winfield, firmly grounded in history. Like Street, 
we have encouraged the historical dimension of tort law to atrophy, leaving 
only the incomprehensible forms-of-action skeleton which we dare neither 
to bury nor to explain to our indifferent students. Again like Street, many 
courses still push economic theories with all intrusive non-legal material, to 
one side. Like Addison, they can be criticised for preferring description to 
synthesis and quantity to quality. They are probably less successful in 
inculcating the skills of legal reasoning than was Dean Ames. Neither Street 


4 Posner, Law and Economics (2nd ed., 1977); Calabresi, The Cost of Accidents: A 
Legal and Economic Analysis (1970). 

3 Tort: Cases and Materials, Butterworths, 2nd ed. 1980; Atiyah, op. cit, note 38. See 
also the Pearson Commission on Civil Liability for Personal Injury cmnd. 7054 (1978). ° 

4 [1977] 2 W.L.R. 1024. For some information on insurance see Ganz [1977] P.L. 306. 

4S Compensation and Government Torts (1980). 
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nor Fleming encourage these last vices. On the other hand, they do not to 
my mind give enough assistance in redressing other, more fundamental 
deficiencies. 


CAROL HARLOW* 


STATES OF EMERGENCY. By KEITH JEFFREY and PETER HENNESSY. 
[Routledge & Kegan Paul. 1983. viii and 312 pp. £14-95.] 


WHEN duplicated in June 1925, only 20 copies were made of the War Office 
memorandum. A strict prohibition was imposed on employing agents to spy 
on fellow British citizens. But: 


“Due allowance must be made however for prejudice and tradition, 
and there are many people, especially in the hereditary criminal classes, 
who respect and would die for the old flag but would not on any 
account give information on any subject to the police. Many of these 
men, especially if ex-soldiers, would give information freely to the 
army, and it might be permissible under certain circumstances for them 
to receive their out-of-pocket and loss of time expenses from army 
funds.” 


Intelligence officers were also advised that: 


“Trade Unions have a definite, legal, valuable and responsible position 
in the country. The army must not make the mistake of approaching 
the officials of a Union or Federation of Unions as though their 
existence was illegal or even antagonistic to the national welfare. When 
they are directly or indirectly involved in the apparent cause of violence 
and disorder, it will nearly always be found that their own authority has 
been usurped by irresponsible communists, anarchists or local hot- 
heads out for personal advantage or plunder only ... Intelligence 
officers must beware of prying into bona fide Trade Union organisation 
work and membership, as though they were exploring a conspiracy,” 


“Commanding Officers,” Lord Ruthven wrote in 1926, “are unanimous in- 
Stating that the general strike was the best training for war young officers 
had obtained since the war, at Aldershot or elsewhere.” Two-thirds of the 
3,350 undergraduate volunteers from Cambridge were employed during the 
general strike, 700 of them as special constables, mostly in Whitechapel, 
and were especially reliable since “they have no loyalty which conflicts with 
their loyalty to the State” as one observer (probably Sir Joseph Larmor) 
wrote. (22 years later, when 19,000 men were on strike, a request from past 
employers to recruit volunteers from the universities “and similar sources” 
was discouraged.) In 1929 the War Office produced a new edition of the 
pamphlet Duties in aid of the Civil Power which declared: “Armoured 
fighting vehicles can exert a great moral effect by their formidable appear- 
ance but as this effect is greatly decreased when crews are seen to dismount 
and attend to engines, vehicles of doubtful reliability should never be taken 
out.” 

This excellent book is subtitled British Governments and Strikebreaking 
Since 1919 and, like Hamlet, is full of quotes. The story of the use of the 
military in time of industrial unrest is told chronologically. The reader might 
assume that the account after 1951 would begin to thin down, but the 40 
ee ee ee 
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pages on the last 30 years are almost as full and as satisfying as the earlier 
parts. We are told about the establishment by the Government of the Supply 
and Transport Organisation (S.T.O.) in 1919 and under it of 92 secret 
Volunteer Service Committees each chaired by a “prominent local gentle- 
man, unconnected with official life.” There was a ministerial chief civil 
commissioner with regional commissioners. Official fears were expressed in 
the early 1920s. Suppose under a Labour administration that a prominent 
trade unionist became chief civil commissioner: 


“In this event, whoever was appointed would at once become 
acquainted with all the machinery for quelling that very crisis which he 
himself, when in opposition, may have done his best to foment. In these 
circumstances, it is for consideration whether the organisation had not 
better be wrapped in temporary obscurity and silence.” 


Devilish difficult, this democracy, if the wrong chaps get in. 

The 1930s, being a time of high unemployment, were relatively strike 
free. The war period of 1939-45 was special but of great interest. The Attlee 
Governments saw much industrial unrest but the Labour Ministers seem not 
to have worried overmuch about the use of troops, especially as the strikes 
often concerned food supplies. 

Throughout the 60 years covered by this book, one much quoted belief 
is that strikes are brought about by communists, subversives and extremists. 
In the early 1920s the fear was of revolution. Later Arthur Deakin was the 
principal promoter of this view though Scotland Yard could find no evidence 
to support it. And Sir John Anderson thought “the real trouble” in the 
docks was that the labourers did not trust their leaders. As the authors say: 
“Ironically, fear of revolution, or at least subversion, which had been the 
initial stimulant for the establishment of a strikebreaking machine after the 
First World War, did much to sustain the development of a similar 
organisation after the Second.” In 1947 an Emergencies Committee of the 
Cabinet was set up and still exists, replacing the S.T.O., under the title of 
Civil Contingencies Unit as refashioned by Heath’s administration. 

I hope I have said enough to persuade all those interested in public law 
and the real world of domestic politics to read this book. It is written in 
straightforward English which is the best language in the world—and quickly 
becoming one of the rarest. It is a book about power always threatening to 
come out of the barrel of a gun and about the need to ensure, as the authors 
say, that there is never a final showdown. The Government, the trade 
unions and the rest of us will greatly suffer if the gun is fired. There will 
always be those to suggest that it should be. 

One last story. In 1959, Macmillan said of Sir Norman Brook, then 
Cabinet Secretary and Head of the Home Civil Service: “Norman has most 
wonderful judgment. He is always right. Pure inborn judgment, because, as 
I expect you know, he had no background.” 


JOHN GRIFFITH* 


Law, SOCIAL SCIENCE AND CRIMINAL THEORY. By JEROME HALL. 
[Colorado: Fred B. Rothman & Co., New York University 
School of Law, Criminal Law Education Research Center, 
Publications Series, Vol. 14. 1982. xvi+333 pp. $39.50. ] 


JEROME HALL’s contribution to legal science and in particular to criminal 
law theory spans several generations. Some of us were introduced to his 
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classic Theft, Law and Society (1935) as students, and have remained his 
devoted fans ever since. His General Principles of Criminal Law (1947) 
profoundly influenced both British and American scholars. He stands in the 
tradition of Kenny and J. W. Cecil Turner, and the best American criminal 
law scholars. 

The present volume is a collection of papers, most of which have been 
previously published, but to some of these the author has added later 
reflections. There have been minor changes here and there, and most of the 
material has been brought up to date. Also included are three previously 
unpublished papers, on Religious Persecution (Chap. 2); American Penal 
Theory vis-à-vis German Penal Theory (Chap. 8) and Theft, White Collar 
Crime and The Corporation (Chap. 12). The papers are arranged under five 
headings, Religion, Jurisprudence, Criminal Theory and Comparative Law, 
Reform and Legal Education. There is here much to inform and to stimulate. 
Jerome Hall’s profound convictions concerning the moral basis for the 
principles of criminal responsibility, and for the need for comparative law 
studies and for investigation along inter-disciplinary lines, comes through 
repeatedly. 

The roots of law in religious precepts are traced. The history of religious 
persecution and the trials for witchcraft are outlined, showing that the 
witches of Salem had their counterparts in England with the trials presided 
over by Sir Matthew Hale and Chief Justice Holt in 1665 and 1702. The 
latter was thought to have done more than anyone else to end the 
persecution of witches in this country, but Jerome Hall notes that the 
changing moral and intellectual climate undoubtedly influenced the judicial 
attitude. Also the difference between Hale (a devout, almost obsessive 
believer) and Holt (whose religious beliefs were “quite ordinary”). In the 
section dealing with Jurisprudence, we find an exposition of Hall’s well- 
known theory of “integrative jurisprudence” mingled with reflective papers 
on justice in the twentieth century, psychiatric criminology, and the use of 
sociological research method in comparative law. A strongly argued rebuttal 
of Lady Wootton’s views concerning criminal responsibility is coupled with 
a measured criticism of the purely utilitarian approach to punishment, 
followed by an interesting discussion on whether economic rights are 
substantively different from the traditional civil rights. 

I particularly liked his remarks about methods of research such as 
sampling, questionnaire techniques, interviewing, the statistical method, the 
use of computers and so on. He points out (p.133) that “these technical 
skills... are no substitute for imagination, appreciation of the uses of 
history or the sensitivity that is required to discover significant inter- 
relations. Methods of social research only supplement the methods of sound 
thought, analysis and interpretation that render the successful studies 
significant.” These remarks come in a most interesting review of American 
legal sociology prior to 1940 and in the post-war period. 

In the section devoted to criminal law theory and comparative law we 
find re-emphasised Jerome Hall’s seven principles of criminal law which 
have formed the basis of his brilliant exposition of the subject over the 
years (p.158). There are timely warnings about the danger of comparative 
research: “it is hazardous to assume that a verbal principle has the same 
operative meaning in both legal systems” (p.159), a point which is cogently 
demonstrated later in the volume when he compares American and German 
criminal law theory (to those interested in comparative study an essay 
warmly commended). He writes here about different approaches to self- 
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defence, justification and excuse, error juris, and aspects of causation. 
Another paper addresses perennial problems of criminal law, and yet 
another: reform of criminal law, dealing in particular with Californian 
decisions on diminished capacity and felony/murder, and touching in passing 
the interesting problem of general intent and specific intent, which has so 
beset us in recent English law cases. How one wishes the distinguished 
exponents of “basic intent” could have had the benefit of Jerome Hiall’s 
guidance. Here he states very clearly first that every intention is specific in 
that it embodies an intention to focus on one or more definite objectives. 
Then he remarks that the need to separate general intent from specific 
intent could be served if instead of “general” and “specific” the terms 
“simple” and “complex” were used, for example, to designate, respectively, 
the mens rea for such crimes as assault and burglary (p.227). “This approach” 
he says, “would avoid clouding analysis with speculation about an imagined 
‘general intention’ and with attempts to differentiate that intent from the 
superfluously characterised specific intent.” 

There is no surprise in the inclusion in this volume of Hall’s essay entitled 
“Negligent Behaviour Should be Excluded from Penal Liability.” It is one 
of his best-known efforts, and his criticism of the A.L.I. proposals stands 
the test of time. Importantly we have the addition of his further reflections, 
in which he takes on Professor George Fletcher by contrasting his approach 
with that of the authors of the Note in the Yale Law Journal Volume 81 
(1972). 

On the subject of Theft, White Collar Crime and The Corporation, those 
perplexed by current English decisions concerning the meaning of “appro- 
priation” in the Theft Act 1968 may find his comments on the Model Penal 
Code solution, the case in the New York Court of Appeal in 1974 People 
v. Alamo and the ensuing discussion of the C.L.R.C. Report on the matter 
which led to the Theft Act 1968 rather illuminating. Neither addressed 
themselves to the relation between the completed crime and attempt. This 
was one of the grounds for Chief Judge Breitel’s dissent in People v. Alamo. 
Hall’s comment on the Theft Act 1968 use of “appropriation” is brief but 
pungent: “Evidently, ‘appropriate’ in Theft Act 1968 goes beyond attempt 
and probably does not even require control” (p.270). Then he cites Smith 
& Hogan for the view that it is arguable that a mere attempt to assume 
control is an appropriation. “Thus if D puts his hand toward P’s pocket in 
order to steal P’s watch this might be an appropriation” (Smith & Hogan 
(4th ed., 1978), p.491). The decision of the Court of Appeal in Morris 
(David) [1983] 2 W.L.R. 768 has one outstanding defect, its failure to 
consider the boundary line between attempt and the completed crime, 
indeed its implication that almost anything on the way to the completed 
crime might be an appropriation even though it consisted only of an-act of 
preparation so that it could not amount to an attempt under section 1 of the 
Criminal Attempts Act 1981 (subsequently affirmed in the House of Lords 
[1983] 3 W.L.R. 697). There is also food for thought in Hall’s doubts about 
abandoning the requirement for stealing that it should be done “without the 
consent of the owner.” He finds the decision of the House of Lords in 
Lawrence [1971] 2 All E.R. 1253 puzzling, as do many scholars (p.272). 

On the subject of White Collar Crime, there is an interesting appreciation 
of Sutherland’s contribution. Hall sees him and his successors as providing 
“factual data that are essential in future studies designed to advance 
criminology and, equally, to solve some very difficult legal problems” 
(p.277). The discussion of corporate criminal liability takes in the English 
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and Canadian law commission proposals but not the studies by my colleague 
Leonard Leigh, which is a little surprising since Hall manages to include the 
book on corporate crime by Clinard and Yeager published in 1980, which 
he says “represents the most thorough, far-ranging research on this subject” 
(p.281). 

Jerome Hall’s case for a National Institute of Criminal Law and Crimino- 
logy is addressed to an American audience, and may sound strange to 
scholars this side of the Atlantic who are prone to see the United States as 
having a proliferation of institutes and agencies. It is the Max Planck 
Institute at Freiburg, Western Germany, which has touched Hall’s imagi- 
nation, together with the experience of the American Law Institute in 
drafting the Model Penal Code. To make a full appraisal of these proposals, 
we would have to add several observations about the success or lack of 
success of current United Kingdom law reform efforts as well as those in 
different parts of the Commonwealth. 

On Legal Education, with which the volume ends, there is reprinted 
Hall’s lecture to the S.P.T.L. conference held in Edinburgh in 1955, on the 
subject of “Teaching Law by Case Method and Lecture.” Also reprinted 
are the remarks of those who contributed to the discussion. The whole 
makes interesting reading at this point, nearly 30 years later, when many of 
us are still debating the rival merits of case method/seminar teaching and 
lectures. Hall argues that each has its proper place and that a combination 
of both is probably the best solution. 


“The ritual which rests upon a dogma of mythical induction is, in my 
opinion, the major defect in case method instruction at the present 
time. I think it wiser to have some discussion and lecturing on the 
relevant principles before the cases are analysed. The preliminary 
objective may be aided by having the students read certain cases; 
indeed, I think this is the best sort of preparation for the lectures. The 
lectures are not case method analysis nor are they a substitute for it. 
They provide the necessary minimal understanding of certain general 
ideas which render the cases, to be analysed later, significant” (p.303). 


Jerome Hall has certainly done more than providing generations of 
students with the necessary minimal understanding of certain general ideas. 
Few scholars have contributed more to our deep appreciation of principles 
and issues in the field of criminal law and criminal justice over several 
generations. This book is a splendid reminder of his varied and stimulating 
work in so many aspects of his chosen field. 

J. E. HALL WILiiAMs* 


BETWEEN CONVICTION AND SENTENCE: The process of mitigation. By 
JOANNA SHAPLAND. [London: Routledge & Kegan Paul. 1981. 
167 pp. £10-50.] 


THIS is a neglected area of the sentencing process. At first sight the study 
looks rather forbidding, with its scientific approach to the analysis of the 
structure and content of speeches in mitigation, and the account of the 
procedure for preparation of the mitigation. Yet there is much here to 
instruct and inform. The historical account of the development of the 
sentencing process precedes discussion of such matters as the way in which 
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information relevant to the choice of sentence is communicated to the 
sentencer, and how reliable, complete and up to date that information is 
when it derives from a pre-trial social inquiry report or from prison sources 
or the police antecedents report. The speech in mitigation takes on a new 
character and value when it is perceived as a source of useful information 
not otherwise available to the sentencer. 

The views of judges and legal representatives were canvassed about a 
variety of issues, such as whether courts should give reasons for the choice 
of sentence, the value of medical reports even where the decision is not for 
a medical disposal, the difficulty of assimilating social inquiry reports made 
available at the last minute, the problem of interpreting previous convictions 
as revealed in the brief summary usually provided by the antecedents report. 
The frequent absence from court of police officers with personal knowledge 
of the previous offence or offences, and the probation officer who wrote the 
social enquiry report, obviously poses difficulties for legal representatives in 
developing the mitigation satisfactorily. Many important issues such as these 
are examined, and the result is a work to which this reviewer at least will be 
making frequent reference. To anyone wishing to understand the role of the 
defence lawyers in a modern English trial, it is likely to prove invaluable. 
Dr. Shapland suggests not unreasonably that more training should be given 
to solicitors and barristers in the conduct of the mitigation stage. Perhaps a 
check list should be used to guide legal representatives appearing for a client 
on a guilty plea. The advantages of being legally represented even when 
there is no dispute about responsibility for the offence are clearly indicated. 
The unrepresented defendant may be severely disadvantaged. 

Whether there should be a standing committee to improve the procedure 
and assist in the conduct of this part of the trial, for example, to help to 
ensure that speedy consultation is available over details such as disputed 
facts of previous behaviour, is perhaps an open question, though Dr. 
Shapland’s study does underline the case for such a committee. More 
desirable perhaps, possibly as a step towards the other matter, would be 
another Streatfeild-type committee to look at the whole sentencing process 
afresh in the light of the substantial changes in sentencing procedure and 
policy since 1961. Dr. Shapland believes the time has come to see the 
sentencing process in terms of problem-solving, with each of the participants 
making his report or contribution followed by discussion with the court of 
the issues raised by that report to which any knowledgeable participant 
could contribute. The final decision would remain with the sentencer, as at 
present, but the choice would emerge after an informed debate, and would 
presumably be a better choice as a result. 

This brings us to the interesting point concerning the role of the prosecutor 
at the sentencing stage. The convention is for him or her to take no active 
part except after a guilty plea to summarise the facts of the offence, and as 
a result the sentencer is déprived of the prosecution’s assistance over the 
choice of sentence. Currently suggestions are being made for the introduc- 
tion of a system of minimum sentences for especially grave or serious 
offences. Were this to be left to the court’s discretion and not to operate 
automatically as a matter of law (like the present life sentence in murder 
cases), we should have to face up to the question whether the prosecutor 
and the defence should be heard on this option. Prosecutors do not in this 
country ask for a certain sentence and this book shows that there are severe 
conventional constraints upon the defendant’s legal representative too in 
discussing the level of any proposed prison sentence as distinct from its 
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appropriateness compared with any alternative course. It should be clearly 
understood by all who now interest themselves in the subject of minimum 
sentences that extremely delicate questions are involved for both prosecution 
and defence once it is provided that there is discretion left to the sentencer 
about the choice of a minimum sentence. Yet sentences fixed by law are 
likely to prove even more unacceptable as precluding the fine tuning which 
sentencing now requires. When Dr. Shapland wrote her book this question 
was not on the horizon, but whenever the role of the participants in the 
sentencing process is under discussion, the book will provide a valuable 
source of information. 
J. E. HALL WILLIAMS” 


PuBLIC RIGHTS AND PRIVATE INTERESTS. By J. A. G. GRIFFITH. 
(Trivandrum. The Academy of Legal Publications. 1981. 195 
pp. Rs. 80; £7-00.] 


THESE are the second V. K. Krishna Menon law lectures, delivered by 
Professor Griffith in 1980 at the Centre for Advanced Legal Studies and 
Research, Trivandrum. Their central theme is that the remedy for the 
authoritarianism of government in a democratic society does not lie in 
restricting the legal powers of government through written constitutions, 
bills of rights, other restraints on governmental legislation and extensive 
judicial review. Law is not and cannot be a substitute for politics; nor should 
it be raised to the level of a general concept as the neo-natural lawyers 
attempt to do. The solution lies in insisting on open government (i.e. in 
greater opportunities for discussion, less restrictions on debate, weaker 
Official Secrets Acts, more access to information, changes in the law of 
contempt of court and the like). The appendix includes two related articles, 
viz. “The Political Constitution” and “Administrative Law and the Judges” 
and the text of relevant statutes. 

The first lecture, entitled “The Argument about Rights” (and the related 
article on “The Political Constitution”) is passionately written and extremely 
refreshing. It discusses the fundamental issue with which contemporary 
jurisprudence is concerned; how to protect the individual from the burgeon- 
ing state power. He rejects the neo-natural law approach which inevitably 
looks to the judiciary for salvation, as also the nineteenth-century liberalism 
which was concerned with the claim made by the individual against the 
tyranny of state power. Now the threat to individual freedom comes more 
from the factory and millowners than from the state (and today liberalism 
is essentially the theory of state capitalism or state intervention in capitalist 
economy). He forcefully pleads for a new jurisprudence of public law which 
is based on the political realities, existing and futuristic, of our society like 
the multinationals, energy crisis, poverty, under-investment, chronic unem- 
ployment and the like (p. 19). Professor Griffith is pronouncedly against 
any notion of natural inalienable human rights. He tersely criticises Rawls’s 
theory of justice and questions why modern jurisprudence should seek 
shelter behind conceptual moral philosophy and escape the great problems 
besieging the world, like over-population, economic collapse and terrorism, 
etc. 

Rawls speaks of two principles of justice: that everyone has the basic 
liberties in the greatest amount consistent with everyone having the basic 
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liberties equally; that no difference in wealth is to be tolerated unless that 
difference works for the benefit of the worst-off group in the society. The 
two principles are related through the principle of priority; the first principle 
dominates over the second. You must benefit the worst-off class, but you 
cannot do even that until everyone’s liberties are sufficiently protected. The 
radical in Griffith questions why liberty should always have priority over 
benefiting the worse-off group in a society. He calls the approach inhumane 
and based on “standards of middle-class morality.” He also questions how 
Rawls’s first principle of justice can be applicable in an unjust and unequal 
society. “How can any law, however drafted, in our society today be made 
in accordance with or even in the direction of that proposition?” (p. 14). 

Dworkin advances the thesis (in Taking Rights Seriously) that in difficulty 
the judges should look to the “morality of the community.” In the opinion 
of Griffith, the natural lawyers feel that there must be some point of 
reference by which we can justify application and implementation of our 
own prejudices. “Rawls calls it the sense of justice. Dworkin calls it 
community morality.” And Griffith calls it, as Bentham did, “nonsense on 
stilts” (p. 12). 

Dworkin is in partial agreement with Bentham’s idea of right, but he 
argues that the idea of rights and the idea of general welfare are both rooted 
in the same fundamental value of “equality.” However, Dworkin’s concept 
of equality would grant a right to a minimum standard of living to those in 
special circumstances even if giving it to them means that the level of the 
general welfare is lowered thereby. Griffith says that here, as in Rawls, we 
see the liberal conscience at work. he bemoans the great shortcoming of the 
neo-natural lawyers in not analysing the present society and not laying the 
foundation of their philosophy in the moral, social, economic and political 
problems of the late twentieth century. He, therefore, belittles the peripheral 
solutions like devolution, bills of rights, etc., being talked about in the 
United Kingdom. 

Griffith quotes Justice Landau, Deputy President of the Supreme Court 
of Israel (from his book, The Spirit of Liberty), who forcefully and 
persuasively observes that “no bill of rights and no judicial review is capable 
of settling finally burning political issues which agitate the general public.” 
Bills of rights lead to judicial review of parliamentary legislation. They 
involve the judges in political controversy and bring the courts in conflict 
with the legislature; the complete confidence and respect of the citizen in 
the courts is thereby undermined. Landau also observes that if the court has 
to act as a Constitutional Court, it is to be feared that politics will somehow 
enter into the process of selection. Griffith adds “it is a natural consequence 
of the deliberate involvement of judges in political decision-making that 
they will be subjected to political investigation.” How true all this has been 
in post-constitution India. It verges on the prophetic. 

Griffith is certainly to be credited with stating the Benthamite-positivist 
position in a new light and with great vigour. The holders of political and 
economic powers in a democracy are not trustees, but manipulators. The 
positivists should concern themselves how, where and by whom is the power 
being actually exercised and with what results. Theories of limited govern- 
ment can neither provide the answer to governmental authoritarianisms, nor 
the notions of inalienable rights, sense of justice, community morality and 
the like. One may rightly reject with him the metaphysical theories of neo- 
natural law and join him in pleading for a futuristic jurisprudence embedded 
in the facts and realities of modern society. One may also go along with him 
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in pleading for open government. But to consider that open government is 
the only ultimate solution and the theory and mechanism of limited 
government to have no role to play is probably carrying the argument a 
little too far. Open government of Griffith’s concept has first to be estab- 
lished as a viable proposition, then its efficacy has to be tested in the 
crucible of experience. And it is also well to remember the axiom that there 
are no final answers for the woes of a society; natural law in all its forms is 
destined to have a field day however chagrined one be thereby. 

The second lecture on “Recent Extension of Judicial Review by the 
Courts” first highlights certain special characteristics of the English Judiciary 
(for example, its politically cohesive group character and homogeneity of 
outlook, the cordial relationship between the Bench and Bar, its independ- 
ence, impartiality and neutrality). Though neutral, judges are willing to 
intervene and control executive actions more at some times than at others. 
The non-interventionist phase commencing from the beginning of the Second 
World War continued till the mid-1960s. From the mid-1960s the interven- 
tionist phase has started, and there are signs that perhaps the pendulum is 
beginning to move backwards again. Professor Griffith, in support of his 
thesis of judicial interventionism cites some recent extreme examples of 
extension of the court’s jurisdiction: inventing a new crime (in Shaw v. 
D.P.P. and Kamara v. D.P.P.); extending the tort of confidentiality to a 
Cabinet Minister in the Jonathan Cape case; and through the interpretation 
of statutes (in the Padfield, Tameside and Anisminic cases). He is against 
such judicial extensionism. In India, Padfield and Anisminic are often lauded 
as the high-water mark of judicial creativity in the field of administrative 
law. Griffith cites Lord Devlin for the timely warning that judicial interfer- 
ence with the executive cannot for long exceed what the executive will 
accept. The balance of power between the courts and the executive, though 
it is flexible, should not be stretched to intolerable limits by either, lest it 
results in an explosion and irreparably damages this happy relationship. It 
is particularly so in India with the written Constitution. Though one may 
not agree that all illustrations of judicial extensionism cited by Griffith are 
unjustifiable, the moral is impeccable—stretch the judicial intervention only 
so far as the executive can tolerate. This moral has greater relevance for 
India where all judicial intervention in executive action and discretion, more 
often that not, tends to be equated with creativity, and with the growth and 
development of the law. It will always remain a debatable question, 
however, as to when has the outer limit of judicial interventionism been 
reached. Guidelines need to be developed for the purpose in future. It 
would certainly have been more rewarding if some correlation could be 
shown to exist between the special characteristics of the United Kingdom 
judicial system and judicial interventionism or absence of it. It would also 
be instructive if some explanation could be available as to why the judiciary 
drawn from the same social class and having a homogeneous outlook adopts 
the interventionist stance at one time and the non-interventionist attitude at 
another. 

In “Administrative Law and the Judges,” Griffith pursues the same theme 
and demonstrates that the power of the judiciary is unreasonably increasing. 
He concludes with the sobering suggestion that the answer does not lie in 
burning down the courts but in “continuous and detailed criticism not only 
of their decisions but also often, of the manner in which they sometimes 
conduct themselves.” The only way to reform lies in constant exposure, 
demystification, and in repeated attacks on all forms of secrecy, since the 
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judges cannot be much changed while the system remains the same. One 
can only agree with Griffith on this point. 

The third lecture deals with the law of contempt of court. He points out 
that the judges dealing with contempt have had a largely arbitrary control 
over the development of the law. The procedure is summary, the benefit of 
the jury is not available, if the offence is committed in open court, the 
presiding judge, in the heat of the moment may not be the best person to 
deal with it (as happened in the case of Welsh students in 1970). It is not 
surprising, therefore, if the press regard it as an unjustifiable curtailment of 
the freedom of the press. 

The House of Lords’ judgment in the Thalidomide case has been 
severely criticised, and rightly so. Whereas the need and the demand for 
publicity in the thalidomide affair were considerable and manifest, the 
possibilities of a fair trial being prejudiced by the publication of the 
article were small and remote. The European Court of Human Rights 
held the English law of contempt to be in violation of Article 10 of the 
Convention. Unless the possibility of a fair trial being prejudiced is 
supervening, or in the words of the Phillimore Committee “creates a risk 
that the course of justice will be seriously impeded or prejudiced,” the 
sub judice armour should not be thrown around the affair to stifle all 
publicity, which obviously would be against public interest. The various 
views on the question as to the stage of proceedings, criminal and civil, 
from which a matter be considered sub judice, have been referred to (pp. 
50-51). The dangers of the practice of “purchasing the story” have also 
been highlighted. 

The Phillimore Committee Report (1974) recommended that conduct 
directed against a litigant (to forgo his legal rights and to settle on terms to 
which he did not wish to agree) which amounts to intimidation or unlawful 
threats to his person, property or reputation should be capable of being 
treated as a contempt of court; but that conduct falling short of that should 
not be contempt. Lord Reid thought that if the influence was exerted “in a 
fair and temperate way and without any oblique motive,” it would not be 
improper. Griffith takes the view that under the Phillimore Committee 
formula free publication of any comment which brings influence or pressure 
to bear on a litigant, however great the risk of prejudice, would not 
necessarily be contempt. He does not consider that there is sufficient 
justification for such an exception. It needs consideration and debate, 
however, if the conduct not amounting to intimidation or threat, etc., can 
never result in risk of serious prejudice. Further, if the effect (i.e. “the risk 
of serious prejudice”) is made to be the test, can it really be objectively 
determined by the court in advance for purposes of injunction? Griffith does 
not consider the Thalidomide case to be exceptional. He observes, “At the 
very least it seems reasonable to argue that when the press takes upon itself 
the responsibility of seeking to support members of the public who have 
been injured and who have no other powerful interest group to speak in their 
interest then the press should not be unduly restrained by Attorneys-General 
and other governmental agencies” (p. 56). 

In the fourth lecture Professor Griffith discusses- “Official Secrets and 
Open Government.” Unfortunately the operative law regarding disclosure 
of official secrets in the United Kingdom remains the Act of 1911 (as 
amended), despite the long debate over its drawbacks. Professor Griffith 
can be credited with having placed the last straw on the camel’s back. His 
trenchant criticism of the law leaves one convinced that revision must soon 
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take place. A democratic government necessarily means an open govern- 
ment. Openness implies that decisions are openly taken and publicly 
defended; the information or material on which they are based is made 
available to the public to enable it to judge and be convinced about the 
rationality and impartiality of those decisions. It is more so required in a 
welfare state wherein vast discretionary powers have to be entrusted to the 
executive. The accountability of the Government (to the people) is dimini- 
shed to the extent it can hide behind the plea of official secrets, executive 
privilege, prerogative or any other. The exceptions and the circumstances 
when they can be invoked must be reduced to the minimum and should be 
made to be objectively determinable. The general idea of open government 
put forth by the Labour Government in 1979 and advocated by others needs 
to be revived and concretised in legal norms. This aspect perhaps requires 
much greater attention in the future than it has received in the lecture. 

The issues discussed in these lectures are topical. Professor Griffith’s 
striving for a theory of public law based on contemporary problems is most 
well-intentioned, but perhaps somewhat exuberant. His faith in open gov- 
ernment is infectious (though it is yet required to be reduced in legal 
components), but his scepticism about limited government has yet to win 
allies other than Justice Landau. Open government as an absolute substitute, 
has yet to prove itself. Till then we can only work on the assumption that 
the two are not incompatible. 

All in all, these lectures are extremely readable and exciting for the 
freshness of their approach to a lawyer (academic or professional) from the 
common law world (and beyond) where the law in question:is inspired, 
shaped and developed in imitation of the English law. The scathing criticism 
of that law and its interpretation, presented in a style (full of wit, puckish 
humour and at times even biting:sarcasm) which Professor Griffith is known 
to have patented, interests and tickles the reader to an extent to which few 
legal writings do. The spirit of Krishna Menon can rest in peace (till the 
third lectures are delivered) that the second lectures have neither been 
“dire” nor “slipshod,” and that the lecturer has been as effective as he has 
been endearing. 


S. K. AGRAWALA* 
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THE SPECIAL NATURE OF THE INSURANCE 
CONTRACT: A COMPARISON OF THE 
AMERICAN AND ENGLISH LAW OF 
INSURANCE* 


From the early years of this century, American writers on insurance 
law emphasised the fact that the rules of insurance law were more 
favourable to the insured than were the ordinary rules of the law of 
contract. This view was perhaps first expressed by Professor Wood- 
ruff in the second edition of his Casebook on Insurance, which 
appeared in 1924.’ “What do they know of the law of insurance” 
wrote Woodruff “who only the law of contract know.”” 

This’view, that the insurance contract was treated by the courts 
and legislatures with special reverence, has considerable support in 
reality. 

In the first place, while the courts, particularly the United States 
Supreme Court, were striking down all kinds of regulatory statutes 
such as limitations on the number of hours bakers could work? and 
minimum wage laws,‘ the courts upheld all kinds of statutes regulat- 
ing insurance.” The magic phrase often used was that insurance was 
affected with “a public interest” or else was a monopoly. Thus, in 


* The substance of this article was originally given as a public lecture at the University 
of Essex on March 6, 1984. I am grateful to John Birds, Harry Glasbeek and Richard 
Lewis for helpful comments. They are not responsible for my views. 

1 Selection of Cases on the Law of Insurance (2nd ed., 1924). 

2? Ibid. at p. v. Other writers who emphasised the special character of the insurance 
contract include, e.g. Patterson, “The Delivery of a Life Insurance Policy,” 33 Harv.L.Rev. 
198 (1919) (this article introduced the concept of the contract of adhesion into American 
legal literature); Funk, “Duty of Insurer to Act Promptly on Applications,” 75 U.Pa.L.Rev. 
207 (1927); Kessler, “Contracts of Adhesion—Some Thoughts About Freedom of Con- 
tract,” 43 Colum.L.Rev. 529 (1943). 

3 Lochner v. New York, 198 U.S. 45 (1905); see also Coppage v. Kansas, 236 U.S. 1 
(1915) striking down a Kansas statute making it a misdemeanour for an employer to require 
that his employees sign a “yellow-dog” contract as a condition of employment. 

4 See Adkins v. Children’s Hospital, 261 U.S. 525 (1923) (invalidating a Congressional 
statute establishing minimum wages for women). 

5 See e.g. Whitfield v. Aetna Life Co. of Hartford, 205 U.S. 895 (1907) (upholding 
Missouri statute forbidding life insurer to raise the defence of suicide, unless the insured 
contemplated suicide at the time of taking out the policy); New York Life Ins. Co. v. Deer 
Lodge County, 231 U.S. 495 (1913), (upholding a Montana statute imposing taxes on a 
New York insurance company); National Union Fire Insurance Co. v. Sanberg, 260 U.S. 71 
(1922) (upholding a North Dakota statute providing that hail insurers were to be bound by 
an application for hail insurance after 24 hours, unless they notified the insured to the 
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German Alliance Insurance Co. v. Lewis, the United States Supreme 
Court upheld legislation passed by the State of Kansas which gave 
the Superintendent of Insurance power to fix maximum rates for fire 
insurance premiums. In a remarkable opinion for the Court, 
McKenna J. wrote’: 


“We may venture to observe that the price of insurance is not 
fixed over the counters of the companies by what Adam Smith 
calls the higgling of the market, but formed in the councils of 
the underwriters promulgated in schedules of practically con- 
trolling constancy which the applicant is powerless to oppose 
and which, therefore, has led to the assertion that the business 
of insurance is of monopolistic character and that ‘it is illusory 
to speak of a liberty of contract.” 


Other measures which were taken were: 

ty the vast majority of states controlled premium rates’; 

2) the adoption of a “liberal”? statutory fire insurance policy’; 

(3) the adoption of statutory life, accident and health policies by 
many states’”; 

(4) the statutory demotion of warranties into representations so 
that the insurer could not avoid a policy without having to 
prove materiality"; 

(5) the widespread adoption of Judge (later President) Taft’s 


opinion in the Penn Mutual” case that the insured need not 


disclose “self-disgracing facts”; 


(6) the imposition of a duty on a life insurer to act promptly on 
the receipt of an application for life insurance. Failure to do 
so resulted in the imposition of liability either in contract or 
in tort'*; 


6 233 U.S. 389 (1914). The citation is from pp.416-417. 

7 See R. E. Keeton, Basic Insurance Law (1971), pp.557-567. 

8 Massachussetts was the first state to adopt a statutory fire insurance policy in 1873. The 
present statutory fire policy which prevails in most states is based on the 1943 New York 
standard fire policy which is in force in most states. A specimen copy of the policy is to be 
found in Young, Cases and Materials on Insurance (1971), as appendix 4, pp.675-678. See 
also Hedges, “Improving Property and Casualty Insurance Coverage,” 15 Law and 
Contemp. Problems 353 (1950) for a good discussion of the advantages of a standard fire 
insurance policy. 

’ See Crichton, “The Statutory Fire Insurance Policy” (1951) A.B.A. Insurance Law 
Proceedings 131, for the expression of the view that the statutory fire insurance policy is 
impeding the development of multi-risk coverage. 

° See E. W. Patterson, The Insurance Commissioner in the United States (1927), p.259; 
see also W. R. Vance, Handbook on the Law of Insurance, (3rd ed. by Anderson, 1951), 
pp.59-65. < 

11 See Vance, note 10, at p.417. 

12 Penn Mutual Life Insurance Co. v. Mechanics Savings Bank & Trust Co., 72 Fed. 413 
(C.C.A. 6th, 1896). 

13 Ibid. at p.435. As Harnett, “The Doctrine of Concealment: A Remnant in the Law of 
Insurance,” 15 Law and Contemp. Problems 391 (1950) points out, this important judgment 
reduced the insured’s duty of disclosure to insignificant proportions in the U.S. 

14 The first case to impose liability on an insurer in this kind of situation was Duffie v. 
Bankers’ Life Ass’n., 160 Iowa 19, 139 N.W. 1087, which imposed liability on the insurer 
in tort for negligent delay. Some cases imposed liability on the insurer in contract on the 
basis of “acceptance by silence.” See e.g. American Life Insurance Co. of Alabama v. 
Hutcheson, 109 F 2d 424 (6th Cir. 1940). The most remarkable decision in this area is Great 
Northern Life Insurance Co. v. Scott, 181 Okla. 179, 72 P 2d 790 (1937) in which an agent’s 
delay of two days was held to constitute negligence! 


Sept. 1984] SPECIAL NATURE OF INSURANCE CONTRACT 507 


(7) some courts began to develop a theory whereby they would 
ignore unfair policy terms and, instead, protect the “reason- 
able expectations of the insured.” 

It is important to stress that these measures (and others like 
them’*) were radical only in the sense that they took place when 
freedom of contract was the dominant ideology. 

Since the late 1940s, the insurance industry has fought back and 
today it enjoys in many ways a privileged position vis-a-vis other 
businesses. 

(1) Under the McCarran-Ferguson Act of 1945, Congress stated 
that “the continued regulation and taxation by the several states is 
in the public interest.”’’ This immunity from federal regulation has 
given insurers considerable freedom of mobility. New (and some- 
times old) companies can move to states where regulation is weak. 

(2) The insurance industry is immune from federal anti-trust 
statutes, unless there is no applicable state anti-trust law.’® Again, 
regulation by state anti-trust laws is likely to be weaker than the 
federal legislation. 

(3) The insurance industry was able to exempt itself from regula- 
tion by the Uniform Commercial Code.” 

But although insurance regulation has lost much of its impetus,” 
the American rules developed in, say, the first three decades of this 
century are more favourable to the insured than are the English 
rules on the subject. Not only that; the English rules of insurance 
law are more oppressive to the insured than are the ordinary rules 
of the law of contract.” 


5 An early example of insurance unconscionability is the decision in Gaunt v. John 
i164 io. ao Life Insurance Co., 160 F 2d. 599 (2d Cir. 1947) noted in 60 Harv.L.Rev. 
1164 (1947). 

16 See, for example, the measures noted in note 5, supra. Not every proposal for reform 
was accepted; thus nothing came of Professor Patterson’s recommendation that life insurers 
should be under a duty to insure all insurable applicants for life insurance; see his article, 
“The Delivery of a Life Insurance Policy,” 33 Harv.L.Rev. 198, 216 (1919). 

17? Chapter 20, Title 15 of the U.S. Code §§ 1011-1015. Also popularly known as Public 
Law 15 of 1945, section 1. 

18 Gok e 2(b). See Gardner, “Insurance and the Anti-Trust Laws,” 61 Harv.L.Rev. 
246 (1948 

19 See Twining, Karl Llewellyn and the Realist Movement (1973), p. 330: “Insurance was 
not included mainly because some of it was politically controversial.” 

* There are three measures that are worthy of note. Under the Urban Property 
Protection and Reinsurance Act of 1968, a private insurer may reinsure with the National 
Development Corporation, a portion of its riot-loss risk. The difficulty with the scheme is 
that it may be difficult, if not impossible, for someone to get coverage with a private 
insurer. 

In 1968 Congress decided to encourage the private insurance of flood risks by providing 
a subsidy to private insurers and a reinsurance fund. Under the National Flood Insurance 
Act of 1969, the Secretary of Transportation is given power to fix “changeable” private 
rates and to determine the amount of subsidy for private insurers. 

Finally, there are the Medicare and Medicaid Programmes which seek to provide a 
combination of private and public insurance for the old and needy. These three statutes do 
not change my view that the momentum for reform has slowed down. 

21 Contra see Reiter, “The Control of Contract Power,” (1981) 1 Oxford Journal of Legal 
Studies 347, 366. The writer comments: “. . . particularly in consumer cases, the courts 
have generally reached very desirable results through the manipulation of the legal 
techniques they have had available.” 


~ 


508 THE MODERN LAW REVIEW [Vol. 47 


1. Non-DISCLOSURE 


The insured’s duty of disclosure is at the heart of the English law of 
insurance.” It was not always thus. In a paper I wrote 15 years ago, 
I showed that Lord Mansfield had not formulated a wide duty of 
disclosure on the part of the insured.” Indeed, neither I nor anyone 
else has, to my knowledge, been able to find a case where the 
defence of uberrima fides succeeded before Lord Mansfield. The 
duty of disclosure only became established firmly in 1908 with the 
Court of Appeal decision in Joel v. Law Union Insurance Co.” 
Thus, for a century and a half, the insurance industry seems to have 
functioned very well without a duty of disclosure. Further, in marine 
insurance the duty of disclosure has been severely curtailed by the 
courts. Thus, in marine insurance if an insurer fails to make any 
inquiry with regard to the insured’s cargo this is treated as a waiver. 
Again, marine insurers seem to work well with a sharply restricted 
duty of disclosure. 

In their report on Insurance Law: Non-Disclosure and Breach of 
Warranty,” the Law Commission favoured the retention of a duty of 
disclosure because such a duty was recognised “by the laws of all the 
common law . . . jurisdictions which we have been able to study.””’ 
No authority is cited for this statement. In fact, the duty of disclosure 
occupies an insignificant role in the United States law of insurance.”8 
In the first place, most, if not all, jurisdictions in the United States 
ce ire the insurer to show that the insured was fraudulently 

holding information—a burden that is almost impossible to 
discharge.” Further, in the United States, a life insurance contract 
cannot be challenged even for fraudulent misrepresentation (Jet 
alone fraudulent non-disclosure) after, two years in most states? and 
after one year in a minority of states.’ 


2 According to Treitel, family arrangements are said to be the only class of contracts 
(together with insurance) which can be described as uberrimae fidei. See his Law of 
Contract, (6th ed., 1983), pp.304-306. Atiyah takes the view that the insurance contract is 
the only one which is truly uberrimae fidei apart from the contract of partnership; see his 
Introduction to the Law of Contract, (3rd ed., 1981), pp.216-223. 

3 “The Doctrine of ‘Uberrima Fides’ in Insurance Law—A Critical Evaluation” (1969) 
32 M.L.R. 615. 

4 (1908] 2 K.B. 863 (C.A.). It is true that in Bates v. Hewitt (1867) L.R. 2 Q.B. 595 and 
in London Assurance v. Mansel (1879) 11 Ch.D. 363 both recognised the insured’s duty of 
disclosure but in Hambrough v. Mutual Life Insurance Co. of N.Y. (1895) 72 L.T. 140, 141 
Lopes L.J. expressed the view that silence on the part of the insured with regard to a 
material fact did not avoid a policy, in the absence of fraud. The Court decided against the 
insured on the ground that he had breached “the basis of the contract” clause. 

23 See Mann, MacNeal & Steeves Ltd. v. Capital Counties Insurance Co. {1921} 2 K.B. 
300 (C.A.). See also Glasgow Assurance Corp. v. Symondson (1911) 16-Com.Cas. 109 (no 
duty to disclose previous refusals by other underwriters) and Lebon v. Straits Insurance Co. 
(1894) 10 T.L.R. 517 (C.A.) (no duty to report apprehensions expressed by other insurers). 
But see now Container Transport Intl. Inc. v. Oceanus Mutual Underwriting Assn. [1982] 
2 Lloyd’s Rep. 178. 

% Cmnd. 8064 (1980). 

7 Ibid. at p.42. 

2 See Harnett, note 13, supra. 

2 See e.g. Keeton, Basic Insurance Law (1971), pp.236-238; see also Patterson, Essentials 
of Insurance Law (2nd ed., 1957), pp.446—449. 

2 See e.g. Holland, The Incontestable Clause, in The Life Insurance Policy Contract (ed. 
Krueger and Waggoner, 1953); William Young, “‘Incontestable—as to What?” (1964) 
U. Illinois L.Forum. 

31 See Belth, Life Insurance: A Consumer’s Handbook (1973), p.124. 
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The Law Commission was of the view that the duty of disclosure 
imposed on the applicant for insurance was “defective.”*? At the 
same time, the Commission was opposed to both the abolition of 
the duty of disclosure or to “a special attenuated duty.”*? The 
Commission thought all would be well if the applicant for insurance 
disclosed facts which a reasonable man as opposed to a reasonable 
insurer would think material.” This is the same solution as was 
suggested by the Law Reform Committee in 1957.” 

The proposal ignores the fact that reasonable persons come in a 
wide variety of shapes and sizes. For our purposes, I will assume 
that there are two types of reasonable person. 

(1) The first kind of reasonable person has a law degree or has an 
insurance qualification. Such a person is likely to know of the duty 
of disclosure, although it is problematical if s/he knows of the extent 
of the duty. 

(2) There is a second kind of reasonable person who may be very 
intelligent and highly educated and who has never heard of the duty 
of disclosure. Professor Atiyah in a comment addressed to the Law 
Commission after their working paper had appeared,” suggested 
that the Commission try to find out how many people without a 
legal training had any knowledge of the duty of disclosure.’ This 
the Commission did not do. 

Thus, we have a rule which probably only a tiny fraction of the 
population know about, imposed on the entire population in the 
name of “reasonableness”! I expect there to be little (if any) 
difference between the “old” test and the “new” test. I think that 
the courts will continue to penalise applicants for insurance who do 
not volunteer, for example, the information that they were refused 
insurance or had made prior claims. 

The Law Commission uses more “reasonableness” when it comes 
to deal with the duty of disclosure on renewals. In the Commission’s 
words: 

“. . . on renewal the insured will have to disclose material facts 
which he knows or is assumed to know, which have not been 
disclosed by him and which would be disclosed by a reasonable 
insured, having regard to the nature and extent of the cover 


which is renewed and the circumstances in which it is 
renewed. ”?8 





32 Cmnd. 8064, p.107. 

3 Ibid. at pp.42-43 (abolition of duty of disclosure) and at pp.46—47 (on attenuated duty 
of disclosure). 

* Ibid. at p.49, para. 51 (The Commission states in determining the amount of knowledge 
a reasonable person is expected to have “. . . more would be expected of the large company 
with an insurance division than the small shopkeeper. On the other hand, we would not 
wish the Court to take account of the individual applicant’s idiosyncrasies, ignorance, 
illiteracy or stupidity in determining whether a reasonable man in his position would 
disclose a known material fact.” This is all very well but what does the small shopkeeper 
of average intelligence know about the duty of disclosure?). 

35 Cmnd. 62, (1957) para. 14. 

% Comments on Law Commission Working Paper No. 73 on Insurance Law (not dated). 

7 Ibid. at p.6, para. 7. 

38 Cmnd. 8064, at p.59. 
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This is too vague to give anyone any guidance. Suppose an applicant 
takes an automobile policy with the Good Faith Company. The 
applicant answers truthfully “No” to the question “Have you been 
involved in a car accident?” When does the applicant’s duty of 
disclosure arise, assuming he does have an accident? Does it arise 
one year after the issuance of the policy? Five years? Ten years? A 
much simpler solution would be for the insurer to ask the insured to 
check the proposal form each year, or else to fill in a new one each 
year and issue a new policy. 

The plight of the insured who has had a policy for a few years was 
well described by Lord Wright more than half a century ago in 
forceful terms. His Lordship wrote: 


“It has often been pointed out by judges that it must be very 
puzzling to the assured who may find it difficult to fit the 
disjointed parts together in such a way as to get a true and 
complete conspectus of what their rights and duties are and 
what acts on their part may involve a forfeiture of the insurance. 
An assured may easily find himself deprived of the benefits of 
a policy because he has done something quite innocently but in 
breach of condition, ascertainable only by the dove-tailing of 
scattered portions.”°? 


Sadly, nothing in the Law Commission’s proposals will do anything 
to help an insured in this position. 


The Insurer’s Duty of Disclosure 


In Carter v. Boehm* Lord Mansfield pointed out that the insurer 
also owed the insured duties of disclosure.“ Even in the United 
States, where the insurance rules are more liberal, the courts have 
not imposed a duty to notify a beneficiary of a life insurance policy 
taken out by the insured, without the beneficiary’s knowledge, after 
the insured’s death.” 

The only English case which appears to impose a duty of disclosure 
on the insurer is the decision by Pain J. in Horry v. Tate & Lyle 
Refineries Ltd.® In that case, the insurer settled a personal injury 
claim for £1,000. Pain J. held that the insurer was obliged to point 
out (i) that the sum offered was on the low side; (ii) that they should 
have supplied the victim with a copy of the medical report supplied 
by his (the plaintiff’s) doctor; (iii) they should have made sure the 
plaintiff understood that if he accepted the money, that would be an 
end of the matter; (iv) the plaintiff should have an opportunity of 
testing himself back at work and have a proper opportunity of 
thinking over the offer. 


9 Provincial Insurance Co. v. Morgan [1933] A.C. 240, 252. 

(1766) 3 Burr. 1905. 

4 Ibid. at p.1910. Indeed, his Lordship thought he was laying down a principle applicable 
to “all contracts and dealings.” 

“ See the excellent note, “Insurer’s Duty to Disclose the Existence of a Policy,” 76 
Colum. L.Rev. 825 (1976). 

43 [1982] 2 Lloyd’s Rep. 416. 
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Commendable though the decision is, I share Mr. Merkin’s doubts 
about the efficacy of the decision.” In the first place, there is no 
means of checking to see whether the insurer has complied with the 
requirements Pain J. set out. In the second place, unless the accident 
victim has a union to turn to, or is independently wealthy, s/he may 
well hesitate about going to seek legal advice. po 

The most important aspect of the insurer’s duty of disclosure 
undoubtedly involves the issue of price disclosure. Put simply, the 
question is why insurers should, in the words of the Federal Trade 
Commission report on the subject, be “the only savings medium 
that does not disclose the rate of return paid on consumer savings.” * 
No layman nor even most people with a background in finance and 
insurance, can work out the rate of return given the amazingly large 
number of different kinds of policies. To quote the FTC Report: 

“The marketplace offers a multitude of policy types that com- 
bine insurance protection with savings in varying degrees— 
whole life, limited-pay life, deposit term, term plus annuity, 
economatic modified whole life—to name just a few. Currently, 
consumers lack meaningful information to assist them in choos- 
ing among these dissimilar types of cash value policies.” 


The Report showed that the returns on cash value life insurance 
were extremely low. Thus, for policies held for up to five years the 
return was minus 9 to minus 19 per cent., for cash value policies 
held for 10 years the return was minus 4 per cent. to plus 2 per cent. 
Finally, for policies held for 20 years the return was between 2 per 
cent. and 4-5 per cent. There is no way of knowing whether the 
returns are as poor in the United Kingdom. No one has published 
any meaningful information and there is not even a debate on the 
subject. Thus, there is no mention of the subject in the Gower 
Report on Investor Protection. There is, or course, no guarantee 
that American state legislatures will be able to enact price disclosure 
statutes in insurance law, but given the fact that the matter is one of 
keen debate there,” it seems more likely that legislation will result 
there before it does in the United Kingdom. 


2. MISREPRESENTATION 


Misrepresentation in the law of insurance is quite unlike misrepre- 
sentation in the general law of contract. Throughout most of the law 


“a oe note, “Personal Injury Compensation: Slightly Sugaring the Pill,” (1983) 46 
M.L.R. 99. 

45 See their report Life Insurance Price Disclosure, Bureau of Consumer Protection, 
Bureau of Economics (Washington D.C., 1979). 

Ibid, at p.100. 

7 Ibid. at p.103. 

“8 Ibid. at p.4. 

9 See Review of Investor Protection Report: Part I, Cmnd. 9124 (1984). 

*% The literature in the U.S. is voluminous. In addition to the FTC Report (see note 45, 
supra) see e.g. Belth, Information Disclosure to the Life Insurance Consumer, 24 Drake 
L.Rev. Insurance Law Annual 727 (1975); Kimball and Rapaport, “What Price ‘Price 
Disclosure-—The Trend to Consumer Protection in Life Insurance” (1972) Wisconsin 
L.Rev. 1025. 
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of insurance,’! insurers have removed the question of materiality 
from the law of misrepresentation by using “the basis of the contract” 
clause.* This clause enables insurers to avoid a policy without having 
to prove that the misrepresentation was material. The tactic was 
denounced by Fletcher Moulton L.J., who wished in 1908 he could 
“adequately warn the public against such practices on the part of 
insurance offices”*> and by Lord Greene M.R., who denounced it in 
1942 as “a vicious device.”°* Despite these criticisms the doctrine is 
still with us. 

It is instructive to compare the attitude of the courts to misrepre- 
sentations in insurance and non-insurance cases decided at the same 
time. In Anderson v. Fitzgerald,” the insured applied for life 
insurance and signed a proposal form which included the following 
questions: “Did any of the party’s near relations die of consumption 
or any other pulmonary complaint?” and “Has the party’s life been 
accepted or refused at any office?” Despite the fact that these 
questions were answered incorrectly, the jury returned a verdict for 
the insured on the ground that the answers to these questions were 
not material. The House of Lords reversed the judgments of the 
Courts of Exchequer and Exchequer Chamber which had left the 
issue of materiality to the jury. 

Anderson v. Fitzgerald must be contrasted with a case such as 
Dimmock v. Hallet decided only nine years later. In that case, a 
description of land as being “very fertile and improvable” when, in 
fact, it was in large measure a wilderness and had been abandoned 
as useless, was held to be a mere commendation and gave no rise to 
relief of any kind.” 

Similarly, statements of belief do not in the general law amount 
to misrepresentations.*® In the law of insurance, expressions of 
belief, whether they relate to health,” or to the value of property,” 
can, if they are proved wrong, entitle the insurer to avoid the policy. 

The Law Commission in its report recommends the introduction 
of a “materiality” test so as to trump the “basis of the contract” 
clause.” This reform would get rid of most of the egregious cases,” 


51 The Road Traffic Act of 1972, in effect, restricts the insurer’s right to rely on an 
immaterial misrepresentation so as to protect the rights of third party accident victims. 

£2 For a full discussion see Hasson, “The ‘Basis of the Contract’ Clause in Insurance 
Law” (1971) 34 M.L.R. 29. 

3 See his outburst in Joel v. Law Union and Crown Insurance [1908] 2 K.B. 863, 885. 
C. cs his judgment in Zurich Insurance Co. v. Morrison [1942] 1 All E.R. 529, 537 

A.). 
a {bee 4 H.L.C. 483. 

% (1866) 2 Ch.App. 21. 

5 See also Scott v. Hanson (1829) 1 Russ. & M. 128. 

38 See e.g. Bisset v. Wilkinson [1927] A.C. 177 (P.C.). The line between a statement of 
opinion and a warranty may be one that is increasingly difficult to draw; see Esso Petroleum 
v. Mardon [1976] Q.B. 801. 

ae Thompson v. Weems (1884) 9 App.Cas. 671 discussed in Hasson, note 52, at 
pp. . 

© West v. National Union and Accident Insurance Co. [1954] 2 Lloyd’s Rep. 461, 
discussed by Hasson, note 52, at pp.37-38. 

6 Cmnd. 8064, pp.92-93. 

& e.g., Dawsons v. Bonnin [1922] 2 A.C. 413; see Hasson, note 52 at pp.35—37. 
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and is, therefore, to be welcomed. But the Law Commission does 
not seem to be concerned by the fact that the courts are not applying 
the “prudent insurer” test in determining materiality. In only one 
case where materiality has been in issue does it appear that there 
has been furnished evidence of what other insurers would have done 
in a similar situation. The courts seem prepared to accept that the 
insurer in the case before the court is a “prudent insurer” unless the 
insured produces evidence to the contrary. This ignores the fact that, 
as Lord Robertson pointed out in 1940: “I recognise that in a case 
of this kind it may be difficult for litigants in the position of defenders 
to procure suitable evidence.”™ Thus, the courts have found all 
manner of facts to be material—for example a previous rejection by 
an insurer,~ even when the rejection relates to a different kind of 
insurance,” and the existence of a criminal conviction 15% or 20 
years earlier.“ In short, even if insurers are required to prove 
materiality, materiality in the law of insurance is likely to be different 
from materiality in the ordinary law of contract. 


3. AGENCY? 


The regulation of the powers of insurance intermediaries (agents and 
brokers) is a matter of vital importance since, for many insureds, 
the agent is the company. The agent will induce the sale, fill in the 
proposal form and receive the insured’s claim after loss. Frequently, 
the insured will not know the name of the insurer but will only know 
the name of the agent. Yet the case law suggests that the agent’s 
authority is frighteningly narrow in a number of key areas. 

The major decision in the field is the decision of the Court of 
Appeal in Newsholme Road Transport General Insurance.” In that 
case, the proposal was for motor insurance and the incorrect answers, 
which related to previous losses, were warranted to be true. It was 
found as a fact that the agent who filled in the form knew of the true 
facts. He was an agent employed by the insurers to canvass for 
proposals but he was not authorised to efféct insurance whether 
temporary or permanent. The arbitrator held that the agent’s know- 
ledge of the truth was imputed to the insurers who could not 
therefore repudiate the policy, but his decision was overturned by 
the trial judge and by the Court of Appeal. The leading .judgment 
was given by Scrutton L.J. who gave two reasons for his decision. 


& Reynolds v. Phoenix Assurance Co. [1978] 2 Lloyd’s Rep. 22. 

& See his remarks in Zurich General Accident & Liability Insurance Co. v. Leven, 1940 
S.C. 406, 411. 

65 Glicksman v. Lancashire & General Insurance Co. [1927] A.C. 139. 

6 Locker & Woolf Ltd. v. W. Australian Insurance Co. [1936] 1 K.B. 408. 

67 Schoolman v. Hall [1951] 1 Lloyd’s Rep. 139 (C.A.). 

8 Regina Fur v. Bossom [1957] 2 Lloyd’s Rep. 466. This case and Schoolman (previous 
note) might be affected by the Rehabilitation of Offenders Act 1974. 

© I am using the word here to cover all kinds of intermediaries, whether they be agents, 
brokers or some other type of intermediary. For a general discussion of the confused law 
in this area see Cockerall and Shaw, Insurance Broking and Agency (1979). 

7 [1929] 2 K.B. 356. There is a good discussion of this case in Birds, Modern Insurance 
Law (1982), pp.120-125. 
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The first reason is described as follows: “A makes a proposal to 
B by signing it and communicating it to B. If A gets someone— 
C—to fill up the form for him before he signs it, it seems to me that 
C in doing so must be the agent of A who has to make the proposal, 
not of B who has to consider whether he will accept it.” This 
passage bears out Professor Kahn-Freund’s warning .12 years ago 
about the dangers of playing with abstract As and Bs. In his words: 
“You can talk about A and B ad libitum without considering the 
social importance of what they are doing. But who can do this when 
talking about transactions belonging to a particular sphere of econ- 
omic life?”’* The point is, once we forget that C is the insurer’s 
agent, we are (together with Scrutton L.J.) in an unreal world. 

The second reason for the decision is, as Borrie and Diamond 
suggest”, to be found in this passage: 


“, .. I have great difficulty in understanding how a man who 
has signed, without reading it, a document which he knows to 
be a proposal for insurance, and which contains statements in 
fact untrue, and a promise that they are true, and the basis of 
the contract can escape from the consequences of his negligence 
by saying that the person he asked to fill it up for him is the 
agent of the person to whom the proposal is addressed.” 


This may be the language of freedom of contract but it makes 
nonsense of the law of agency. 

It is instructive, in this connection, to compare Scrutton L.J.’s 
judgment in Newsholme with his judgment as Scrutton J. (as he then 
was) in Lloyd v. Grace Smith.” In that case, it will be remembered 
that a widow who owned two cottages and a sum of money secured 
on a mortgage was dissatisfied with the income therefrom, consulted 
a firm of solicitors and saw their managing clerk who conducted the 
conveyancing business without supervision. Acting as the represen- 
tative of the firm, he induced her to give him instructions to sell the 
cottages and call in the mortgage money. The representative got her 
to sign two documents which conveyed the cottages to him. He then 
disappeared with the proceeds of the sale of the cottages. Scrutton 
J., in a decision that was upheld by the House of Lords, had no 
difficulty in finding that the principals were liable for the agent’s 
fraud. This time no phantom Bs or Cs were introduced and nothing 
was made of the fact that the widow could have checked the 
documents she signed. 





7 [1929] 2 K.B. 356, 369. 

” See his essay, The Legal Framework of Society in Man and the Social Sciences (ed. 
William Robson) (1972), pp.197, 209. Although his principal interest was not insurance 
law, Professor Kahn-Freund taught me as much as any specialist in insurance law about the 
subject. 

3 See The Consumer, Society and the Law (4th ed., 1981), p.255. 

™ [1929] 2 K.B. 356, 376. 

i Haiz A.C. 716 (H.L.). 


Sept. 1984] SPECIAL NATURE OF INSURANCE CONTRACT 515 


The decision in Newsholme has been exported to Canada’ and 
Australia.” In England it has been extended to brokers by the 
decision of the Court of Appeal in O’Connor v. Kirby.” 

The Labour Government in its White Paper on insurance inter- 
mediaries announced its intention of reversing the decision in 
Newsholme” but the language used in the White Paper is extremely 
confusing. After recommending the abolition of Newsholme, the 
White Paper states: “But it is not the Government’s intention that 
the proposer should be relieved of responsibility for the accuracy of 
statements made by him in response to questions expressly put to 
him in the proposal form.”® Quite what this means is anyone’s 
guess. 

I do not think that the reversal of the Newsholme rule will mean 
much unless there is a marked improvement in the training of agents. 
The Gower Report showed that both training and recruitment of 
agents in the life insurance field were in a lamentable state. In the 
words of the Report: 

“Members of the sales force are recruited largely from those 
without relevant prior experience or educational qualifications. 
They are given a short (sometimes only 2 days’ or thereabouts) 
initial course and unless then weeded out as unsuitable, are sent 
out to build up a clientele in their district under'the loose 
supervision of an area manager, who in most cases is self- 
employed.” 


The Report also points out that the industry sometimes encourages 
agents to think that they can earn up to £30,000 a year. What is not 
pointed out is that in the first year they will be lucky to earn as 
much as £6,000.® I share Professor Gower’s view that better training 
and different methods of remuneration are necessary if the amount 
of negligence and fraud on the part of agents is to be reduced.* 

Another decision, not as well known as Newsholme, is the decision 
in Re Hooley Hill Rubber Co.™ This case presents a danger to 
applicants for insurance and seems to be out of line with the general 
principles of the law of contract. During negotiations between 
manufacturers and an agent of an insurance company for the issuance 
of a fire insurance policy, the manufacturers asked the agent whether 
the company’s ordinary fire policy covered damage caused by an 


76 Blanchette v. C.1.S. Ltd. (1973) 36 D.L.R. (3d) 561 (S.C.C.). 

7 See Sutton, Insurance Law in Australia and New Zealand (1980), pp.134-149. 

7 [1972] 1 Q.B. 90 (C.A.). There is some evidence that the applicant for insurance was 
not behaving honestly. Unfortunately, the decision of the Court of Appeal was not put on 
that ground. 

7” This recommendation had earlier been made by the Law Reform Committee; see their 
Report on Conditions and Exceptions in Insurance Policies; Cmnd. 62 (1957), p.7, para. 
14(3). 
® Ibid. para. 16. 

81 See Review of Investor Protection Report: Part I, Cmnd. 9125 (1984), p.88, para. 8.11. 

®@ Ibid. note 38. 

8 See Hasson, “The Carruthers Report—A Critical Evaluation” 1 Canadian Business 
L.J. 416 (1976). 

% [1920] 1 K.B. 257. The decision was affirmed by the Court of Appeal at [1920] 1 K.B. 
264. But there was no discussion of the “mistake of law” point. 
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explosion following a fire. The agent replied that damage caused by 
an explosion resulting from a fire would be covered. After the 
insured’s factory had been destroyed by an explosion resulting from 
a fire, the insured made a claim relying on the representation. The 
insured failed in its claim. Bailhache J. made short work of the 
representation: “If the statement was the statement of an existing 
fact, independent of any question of construction which would be a 
question of law . . : I think there would be an estoppel.”™ 
Treitel writes of the misrepresentation of law rule: 

“A representation as to the meaning of a document whose 

contents are known may be one of law since for many purposes 

the construction of a document is a question of law; but for the 

present purpose it is more likely to be treated as a representation 

of private right and hence as one of fact.”* 


In line with this view is the decision in Andre et Cie v. Ets. Michel 
Blanc et fils.” In that case, the Court of Appeal held that a 
representation as to the effect of a United States regulation was a 
representation of fact. In the course of his judgment, Lord Denning 
M.R. stated: “The distinction between law and fact is very illusory. 
It is so difficult to define that I hope the time will soon come when 
it will be discarded.”® 

It would be tempting to think that the decision in Andre et Cie 
would make Re Hooley Hill a dead letter but general developments 
in the law of contract do not seem to affect the law of insurance.® 

Further, some of the life insurers told Professor Gower that they 
(the insurers) did not regard themselves as bound by what the 
salesmen said in the course of effecting a sale, “but solely for what 
appears in their own literature which the client will receive but 
probably not read, before the sale is concluded.”” Professor Gower 
suggests the adoption of legislation which would make insurers fully 
responsible for their salesmen’s acts to the same extent as if they 
were its employees with full authority to act on its behalf.” 

One final area in the law of intermediaries deals with the authority 
of the agent to receive notice of claims. The troublesome case here 
is the decision of the Court of Appeal in Brook v. Trafalgar 
Insurance Co.” In that case, the insured had effected the insurance 
of his car through an agent named Nelson. The insured’s car was 
destroyed through loss by fire. Instead of giving notice in writing to 
the head office within seven days as the policy required, the insured 
gave notice to Nelson who passed it on to the company. Stable J. 
found for the insured because the insurer must be taken to have 


8 [1920] 1 K.B. 257 at 262-263. 

% See his Law of Contract (6th ed., 1983), pp.255-256. 

87 [1979] 2 Lloyd’s Rep. 437. 

% Ibid. at p.430. 

® Note how the law of non-disclosure, misrepresentation and agency have remained 
unaffected by general developments in the law of contract. 

*® Cmnd. 6175, p.119, para. 8.50. 

1 Ibid. 

2 (1946) 79 LI.L.Rep. 365. 
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waived the condition. The Court of Appeal overruled the decision 
on two grounds, (i) that waiver had not been specifically pleaded 
and (ii) because the authority of the agent (Nelson) did not extend 
to give him power to waive the express condition of written notice. 
The notion that the agent might have this authority Scott L.J. 
described as “ridiculous.””? The student of contract law might well 
wonder how it was that five years later in Curtis v. Chemical Cleaning 
Co.” the Court of Appeal gave an assistant authority to misrepresent 
the terms of an exemption clause. The same student might also 
wonder how the Court of Appeal in Couchman v. Hilf gave a 
salesman authority to override the written terms of condition of sale 
by oral representations. 


4. POLICING UNFAIRNESS IN CONTRACTS 


Every contract seems to have some device for policing unfair 
bargains. The law of employment has a whole range of statutory and 
common law devices to protect against unfair contracts.” The Jaw of 
consumer credit,” and the law relating to sale of goods” have 
devices to police unfair contracts. For other contracts, there is the 
Unfair Contract Terms Act 1977.” 

With the exception of some minor controls in the law of industrial 
life insurance,’ a cooling off period in the law of life insurance,” and 
some provisions in motor vehicle? and employers’ liability policies,* 
there is a remarkable lack of control over the terms of insurance 
contracts.” Writing in 1957, Professor Gower said, “there can be few 
countries . . . where the insurance companies are allowed the same 
freedom to dictate their own terms.” The Law Commission in its 
Report on Non-Disclosure and Breach of Warranty in Insurance 


= s, Tbid. at p.367. 

1951 1 KB. 805 (C.A.). 
1947} K.B. 554. 

isd es e.g. the law of unfair and wrongful dismissal, health and safety legislation, 
covenants in restraint of trade, the Truck Acts, etc. 

” See now the Consumer Credit Act 1974. 

% See the Sale of Goods Act 1979 and the Trade Descriptions Act 1968. 

® The insurance industry was exempted from the provisions of the Act; see para. 1, 
Sched. 1 to the Act. 

! Thus, under s.20(4), Industrial Assurance Act 1923, the rule in Newsholme’s case (see 
text at notes 70-80, supra) 13 was reversed. 

2 Insurance Companies Act 1974, ss.65-67 brought into effect on January 1, 1980, and 
supplemented by the Insurance Companies (Notice of Long-Term Policy) Regulations 1978 
(S.I. 1978 No. 1304). 

3 See the Road Traffic Act 1972 and three Motor Insurers’ Bureaux agreements. 

4 See the extremely weak Employers’ Liability (Compulsory Insurance) Act 1969; for a 
critique see, Hasson, “The Employers’ Liability Compulsory Insurance Act—A Broken 
Reed” (1974) 3 I.L.J. 79. 

5 One rationale for allowing insurers to write their own policies has been that a system 
of administrative control inhibits the development of new policies. There are two answers 
to this. First, neither in the United States nor in West Germany where there exists a system 
of administrative control, have insurers shown a lack of ingenuity in devising new policies. 
Secondly, some policies are fraudulent and one can pay too high a price for 
inventiveness—see text, infra, at notes 16-19. 

6 See his chapter, “Business” in M. Ginsberg (ed.), Law and Opinion in England in the 
20th Century (1957), pp.143, 163. 
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Law,’ supported this notion of freedom of contract. The Commission 
stated: “We do not intend to interfere with the manner in which 
insurers describe or limit the risk which they are prepared to cover: 
this can be left to competition and market forces.” This is a very 
strange statement, since if market forces can be trusted to get rid of 
unfair policy terms, they can also be trusted to get rid of the “basis 
of the contract” clause and to abolish (or attenuate) the duty of 
disclosure. l 

The main weapon the law of insurance has to deal with unfair 
terms is the doctrine of contra proferentem. The main problem with 
this doctrine is that one does not know when it will apply. Two 
instances of its non-application will make my point. In Bolands Ltd. 
v. London and Lancashire Fire Insurance,’ a baker insured against 
theft. There was an exclusion clause for losses caused by “(a) 
invasions, hostilities, acts of foreign enemy, riots, strikes, civil 
commotions .. .” During the currency of the policy, four armed 
men held up the bakery and took the money. The House of Lords 
held that the insured could not recover since there had been a “riot” 
in the legal if not in the popular sense of that word. Viscount Finlay 
was emphatic that the legal meaning of riot must, prevail. His 
Lordship said: 


“We have been told that the word riot should not be read in its 
legal sense. In the course of the argument I myself asked several 
times if we were not to take the legal sense then what was the 
sense in which the word was to be read? I confess I have not 
heard any satisfactory answer to this question . . .”!° 


Lord Sumner took a different tack: “There may be some difficulty, 
there may be even some difference of opinion about the construction 
but it is a question quite capable of being solved by the ordinary 
rules of grammar.” 

Another case which shows how weak the doctrine is is the recent 
decision of the Court of Appeal in Young v. Sun Alliance and 
London Insurance.” In that case, the plaintiff's household policy 
insured him against loss arising from a number of causes, one of 
which was “storm, tempest or flood.” Several times water seeped in 
and caused damage to the ground floor lavatory. The plaintiff 
claimed that this constituted a “flood” and the insurers were there- 
fore liable to indemnify him in respect of the damage. The Court of 
Appeal rejected his claim. Both Shaw and Cairns L.JJ. thought 

7 Cmnd. 8064 (1980). 

8 Ibid. at p.99. 

9 [1924] A.C. 836 (H.L.). 

10 Ibid. at p.843. 

1 Ibid. at p.848. But see the remarks of Lord Denning M.R. in Nishina Trading Co. v. 
Chiyada Fire & Marine Insurance Co. [1969] 2 Q.B. 449, 462. In that case, his Lordship 
said: “The word ‘theft’ is not used here in the strict sense of the criminal law. It does not 
bring in all the eccentricities of the law of larceny. It means only what an ordinary 


commercial man would consider to be ‘theft.’” 
2 [1977] 1 W.L.R. 104 (C.A.); criticised by Merkin, (1977) 40 M.L.R. 486. 
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there was a “flood” in the ordinary sense of the word,” but they 
decided that “flood” must be read contextually with “storm” and 
“tempest.” The effect of this was to defeat the plaintiff's claim. The 
effect of the decision is to make the word “flood” practically otiose. 

I do not favour policing insurance contracts by the use of devices 
such as “unconscionability,” “unequal bargaining power” and the 
‘like because they are too vague to offer much support for the 
insured.'* Secondly, even if the courts used their powers more 
generously than anyone could reasonably expect, there would still 
be delays” and the insured may be in dire straits before relief comes. 

I favour the enactment of statutory policies for the principal 
classes of insurance—for example, life, householders’, employers’ 
liability, etc. All other classes of insurance would have to be vetted 
by an Insurance Superintendent who would have to consult with 
consumers groups both in drawing up statutory policies and in 
vetting new policies. 

If the machinery I propose had been in effect, then the scandal of 
birth defects insurance would not have occurred.’® Some of the 
defects insured against were incompatible with the baby being alive.” 
Secondly, other defects meant a child could only live a few days or 
weeks.’® Thirdly, the parent had to give notice of the defect within 
four weeks of birth, but the condition could not be diagnosed within 
that time.” Fortunately as a result of medical pressure, these policies 
were withdrawn and only 36 policies were sold.” 

The Superintendent would also, in my scheme, have the responsi- 
bility for ensuring that “all risks” policies and “comprehensive” 
policies did provide the kind of cover their names suggested. It 
might be argued that this type of control is ultimately doomed to fail 
because of the power of the insurance industry. But much depends 
on the quality of the Insurance Superintendent and, perhaps, even 
more on the vigour of consumer organizations, including trade 
unions. Even with a heavy input from the insurance industry, I think 
this method of control is better than our threadbare system of 
control.” 

8 Lawton L.J. expressed a variant of the contextual approach; in his view a flood meant 
something violent and abnormal. 

6 The most ardent advocate of this approach is Professor Robert Keeton of the Harvard 
Law School; see his article, “Insurance Law Rights at Variance with Policy Provisions,” 83 
Harv.L.Rev. 961, 1281 (1970). I have expressed my doubts about using these devices to 
police unfair terms in insurance policies; see Hasson, “The Reform of Group Life Insurance 
Law,” 9 Manitoba L.J. 119, 123-127 (1979). 

15 In a later article, Professor Keeton admits that his doctrine of “honoring reasonable 
expectations” leads to considerable uncertainty; see his article, Honoring Reasonable 
Expectations in the Interpretation of Life and Health Insurance Contracts, 1971, Proceedings 
A.B.A. Section of Insurance, Compensation and Accident Law. 

Š See the report in the London Sunday Times, January 11, 1981. 

Ibid. 

18 Ibid. 

19 Ibid. 

2 Ibid. 

21 My own very strong preference is for insurance companies to be publicly owned. In 
the first place, I think it is easier to integrate or co-ordinate publicly run schemes. Secondly, 


I think it essential that there be public control over the investment of such enormous sums 
of money. j 
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5. MISTAKE 


One final area where the law of insurance seems to be developing in 
a different direction from the ordinary law of contract is in the law 
of mistake. The key case here is Magee v. Pennine Insurance Co.” 
In that case, the plaintiff (M.) bought a car for his son to drive. He 
filled in a proposal form in 1961 stating that he (M.) had a provisional 
licence. M. in fact had no licence but his misrepresentation was not 
dishonest. In 1965 the car, driven by the son, was completely 
wrecked. The insurers at first agreed to pay £385 but then later 
refused to pay because of the misrepresentation. 

The Court of Appeal (Winn L.J. dissenting) upheld the insurer’s 
argument. Lord Denning purported to apply the equitable principles 
in Solle v. Butcher.” Applying those principles, his Lordship stated: 
“It is not fair to hold the insurance company to an agreement which 
they would not have dreamt of making if they had not been under 
a mistake.”** Winn L.J. saw the equity angle from a different point 
of view. His Lordship pointed out: 


“I do not even think, so far as I am aware, that there is any 
authority for the proposition that a warranty given in the way 
I have mentioned is to be implied indefinitely into renewals of 
the first contract of insurance which is made of which that 
warranty is an express term as a condition precedent to liability. 
In every case it must depend on the length of time elapsed, the 
probability of changes of circumstances, the practicability of 
adjusting some ages by the addition of a year or more perhaps, 
and many other considerations, such, for example, as the 
improbability that the proposer who has called himself the 
holder of a provisional licence will continue to be either a holder 
of a provisional licence or a holder of any licence indefinitely.”” 


In other words, his Lordship was rightly concerned about extend- 
ing the duty of disclosure far into the future. To illustrate the 
difficulties the approach of the majority leads to, let us assume that 
in 1961 M. had a provisional licence but he had let it lapse the 
following year. Would the same result prevail? As I have argued 
above,” it is no great burden for an insurer to send the insured a 
copy of the proposal form every year and to ask the insured to check 
the answers. To extend the duty of disclosure as Magee does cannot 
be regarded as being very “equitable.” 

But for those who find this analysis unconvincing, it is difficult to 
see why M. should not have been able at least to recover his 
premiums.”’ In other cases where equitable relief has been exercised, 


2 [1969] 2 Q.B. 507 aes 
3 [1950] 1 K.B. 671 (C.A. 
% [1969] 2 Q.B. 507, 515. 

3 Ibid. at pp.516-517. 

% See text at notes 38-39, supra. 

77 This seems to be the view of Professor Treitel; see his Law of Contract (6th ed., 
1981), pp.240-241. 
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the disappointed party seems to have been treated much . more 
generously than Mr. Magee.” 


CONCLUSION 


American insurance law has been something of a pace setter for the 
general law of contract in that country. Even today, the adoption of ° 
statutory policies in many fields of insurance places the insured in a 
more favourable position than, say, someone making a purchase 
under a conditional sales contract. The English law of insurance 
rules, on the other hand, are more oppressive to the insured than 
are the rules governing the purchase of goods and services. 

I think that there are two reasons which explain this disparity. In 
the United Kingdom, the insurance industry has, at least during this 
century, enjoyed a very high reputation for fair dealing and probity.”° 
The American insurance industry, on the other hand, came under 
fire from muckrackers, populists and other reformers.*° The criti- 
cisms of American insurers find no parallel in English writings, to 
the best of my knowledge. The American reformers were able to 
push through a number of important reforms between, Say, 
1900-1940. During this period, the only significant English reforms 
in the law of insurance came in the field of motor vehicle insurance.” 

A second factor, probably more important, is the fact that by the 
time the principal English doctrines of insurance law had been 
established—say by 1930” there was an embryo welfare state in 
existence.” The existence of some sort of welfare state has, I believe, 
weakened the movement for insurance law reform. Private insurance 
„has come to be seen as icing on the welfare state cake and social 
reformers have concentrated their energies on trying to improve the 
social—rather than the private—insurance schemes. The Beveridge 
Report, for example, dealt with private insurance for workers’ 
compensation,” sickness insurance,’ and with industrial life insur- 
ance,” but did not deal with any other kind of insurance. 

By way of contrast, there was no welfare state in America in 1930. 
Because of that fact, the regulation of private insurance became a 
a ee ee 


8 See e.g. Grist v. Bailey [1967] Ch. 532 and Laurence v. Lexcourt Holdings Ltd. [1978] 
1 W.L.R. 1128 where attempts were made to salvage something for both parties. 

3 I suspect that this reputation may be deserved when insurers have dealt with large 
commercial concerns. So far as consumer claims are concerned, I see no evidence for 
commending insurers on their record. 

2 See e.g. S. Kimball, Insurance and Public Policy (U. Wisconsin Press, 1960); H. Roger 
Grant, Insurance Reform: Consumer Action in the Progressive Era (Iowa State University 
Press, 1979). 

31 See the Road Traffic Act 1930, as amended in 1934. 

32 The doctrine of uberrimae fidei had been established by 1908; the “basis of the 
contract” clause by 1922; and the Newsholme principle by 1929. 

3 By 1930, the United Kingdom had a Workmen’s Compensation scheme, a system of 
unemployment insurance, a sickness benefit scheme, a scheme for retirement pensions and 
the poor law. 

* Social Insurance and Allied Services, Cmd. 6404 (1942). 

3 Ibid. paras. 77-105. 

% Ibid. paras. 426-439. 

` Ibid. paras. 181~192, and see Appendix D, paras. 247-276. 
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necessity. By 1945, say, Americans had some kind of welfare state 
and it is significant that the reform of private insurance has lost a 
great deal of its momentum since then. 

It seems to me to be crucial to examine private insurance as 
critically as we now examine social insurance. Failure to do so means 
that we shall continue to have an irrational and stunted social 
security system.” 


REUBEN Hasson” 

38 Some valuable work has been done on the relationship between social and private 
insurance. See, especially, Titmuss, Models of Distribution in Social Security and Private 
Insurance in Commitment to Welfare (2nd ed., 1976), p.173; Ison, The Forensic Lottery 
(1967); Atiyah, Accidents, Compensation and the Law (3rd ed., 1980); Glasbeek, “A 
Proposal for a Non-Earnings Related Retirement Scheme” (1980) 2 Canadian Taxation 
186. But a great deal of work remains to be done. 

* Professor of Law, Osgoode Hall Law School. 


THE ROLE OF LINGUISTICS IN LEGAL 
ANALYSIS 


LEGAL theorists have traditionally made a fairly extensive use of the 
philosophy of language. It has frequently been argued that linguistic 
philosophy is a valuable heuristic tool for the elucidation of general 
questions concerning the institutional nature of law and the meaning 
of key legal terms. At a more substantive level, linguistic method- 
ology may also aid in the practical endeavour of explaining the 
intricacies of rule interpretation and rule application. Both themes 
were the peculiar concern of H. L. A. Hart. The incontestable 
success and fecundity of his analytic elaborations of the nature of 
legal rules have made semantic analysis and the concepts of ordinary 
language philosophy virtual commonplaces of legal judgment. If one 
text in particular stands out, it is Hart’s discussion of the role of 
definitions in jurisprudence.’ It was here that Hart most persuasively 
introduced the “linguistic phenomenology” of J. L. Austin? together 
with Wittgenstein’s linguistic analysis of rule usage, into a jurispru- 
dential context. In The Concept of Law}? Hart consolidated his 
earlier claims as to the role of linguistics within legal theory to such 
effect that it has recently and plausibly been argued that to confirm 
or confute the positivist account of law it is necessary “to take up 
some position in ... the philosophy of language.” Taking this 
proposal seriously, by means of a comparison of the tenets of the 
philosophy of language with more recent developments in linguistics, 
I hope to suggest that the time is ripe for a thorough reassessment 
of the role of linguistics in legal theory. 

Two features of Hart’s account of legal language are of particular 
linguistic interest. The first, more general point, is one which 
concerns the objectivity of legal language and may best be referred 
to Austin’s discussion of the truth conditions of statements in terms 
of their entailments, implications and presuppositions.’ Austin had 
argued that to understand any particular utterance it was necessary 
to examine the “total situation in which the utterance is issued—the 
total speech act” and, with considerable acuity, he went on to Classify 
both the logical and the pragmatic correlates of speech acts. For 
jurisprudential purposes, Hart adopts Austin’s methodology first in 
its logical, somewhat formalistic, aspect, to argue that one of the 
defining characteristics of the legal normative order is the particular 
and distinctive character of legal language: “the great anomaly of 
a O ee ee 


' H. L. A. Hart, Definition and Theory in Jurisprudence (1953). 1 

? J. L. Austin, Philosophical Papers (1962), p.182, also How to do Things with Wards 
(1962). See generally B. Harrison, An Introduction to the Philosophy of Language (1979); 
S. Hervey, Semiotic Perspectives (1983), Chap. 4. 

> H. L. A. Hart, The Concept of Law (1961). 

* D. N. MacCormick, “Challenging Sociological Definitions” (1977) B.J.L.S. 89, 93. See 
also, D. N. MacCormick, H. L. A. Hart (1981), Chap. 1; M. S. Moore, “The Semantics of 
Judging” 54 S. Calif. Law Rev. 151 (1981). i 

° How to do Things with Words, pp.47-53. 
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legal language is our inability to define its crucial words in terms of 
ordinary factual counterparts.” The “distinctive” character of legal 
language and the logically “puzzling” structure of rules of law, which 
are consequently not amenable to “common” modes of definition, 
are a product of their belonging to, or presupposing, a system of 
rules and, “the language involved in the enunciation and application 
of rules constitutes a special segment of human discourse with special 
features which lead to confusion if neglected.”’ It may be noted that 
legal language is thus a special case of language use, it is to be 
removed from common modes of definition; it is, in effect, a highly 
specific “form of life” wherein characteristic usages bear a meaning 
or have a legal value not by virtue of corresponding to any deter- 
minate set of facts or social processes, but by virtue of the complex 
normative institutions and rules of an effective legal system. At the 
level of definitions, it is the interdependence of rules that must be 
looked to for the definition of any particular term.® Law and life 
must be carefully distinguished: “the primary function of (legal) 
words is not to stand for or to describe anything but a distinct 
function” which is the correlative of their role within the legal “form 
of life” or “language game.” 

The notions of form of life and of language game are, of course, 
the influential contribution of the later Wittgenstein to the philos- 
ophy of language.” The central point, one with which Austin certainly 
concurred, is again methodological. While the systemic definition of 
terms outlined above may go a long way towards defining the 
meaning or value of any particular term with regard to the prede- 
termined set of rules (customs, uses, institutions) with which it must 
accord, there is nonetheless a residual problem of “understanding,” 
related to the actual and potential usages of language. “The speaking 
of language is part of an activity,”’ and the comprehension of the 
utterance, while it may fely initially upon the conventional and 
institutional context of the speech act, also requires what Wittgen- 
stein termed the “mastery of a technique” whereby analysis may 
accommodate what we call “obeying the rule” and “going against 
the rule” in actual cases.’! There are two crucial correlates to this 
analysis of rule usage. The first concerns the general nature of 
understanding within any social science and was most successfully 
elaborated by P. Winch”? in terms of the defining characteristic of 
rule-governed behaviour being that it entails an understanding of 
the rule, an internally defined comprehension of past and possible 
future usages. Meaning is thus distinguished from understanding, 


6 Definition and Theory in Jurisprudence, pp.7-8. 

7 Ibid. at p.8. 

§ See the more recent, interesting elaboration of a requirement of systemic “coherence” 
in D. N. MacCormick, Legal Reasoning and Legal Theory (1978), Chap. VIII. 

° L. Wittgenstein, Philosophical Investigations (1963). And see T. Eagleton, “Wittgen- 
stein’s Friends” (1983) 135 New Left Review 64. 

10 Philosophical Investigations, paras. 23, 24, 49. 

1 Ibid. paras. 199, 200. 

12 The Idea of a Social Science (1958), esp. pp.52-62, 95-136. 
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the latter requiring an element of the “hermeneutic” viewpoint as 
the theorists’ mode of access to a particular language game. It may 
further be noted, however, that this methodological principle is as 
much a formulation of a problem as it is a resolution of it. The 
language game remains.a very indeterminate notion in Wittgenstein’s 
Investigations and, as Austin was quick to point out, recourse to 
hermeneutic relativism does not fully resolve what is ultimately the 
problem of “other minds.” Having stressed the communicative and 
pragmatic contours of language use there still remains what Austin 
termed the problem of “illocutionary force.” No amount of classifi- 
cation of conventional usages or “performative contexts” can resolve 
the uniquely individual intention behind any specific utterance—its 
illocutionary force—whereby, in the last instance, it is to be fully 
understood. A problem, finally, for psychologists. 

Hart, in incorporating the hermeneutic methodology into jurispru- 
dential analysis,” also travelled the road from a formalistic, systemic, 
conception of linguistic (legal) value to a relativistic and ultimately 
subjectivist conception of understanding. On the one hand, legal 
language was to be internally defined by the system or form of life 
to which it belongs. Rules imply other rules. On the other hand, in 
common with G. Frege and with Wittgenstein,’* Hart was also aware 
of the practical problems facing such a determinate conception of 
meaning. It is in the context of legal rule application that Hart 
introduces “a limit inherent in the nature of language, to the 
guidance which general language can provide.” Faced with the 
exigencies of “particular fact situations,” we learn now that general 
language suffers from a certain indeterminacy, from a polysemic 
“open-texture,” and that such characteristics will lead to uncertain- 
ties of interpretation and of application. While Hart endeavours to 
strictly limit the problem of polysemy by means of the model of 
paradigm and penumbral cases, wherein meaning is generally deter- 
minate and only occasionally penumbral, rule application in the 
peripheral category of penumbral meanings is a matter of discretion ` 
and ultimately of an unknowable process of subjective decision- 
making.’ Such a conclusion has, of course, been forcefully criticised 


3 The Concept of Law, pp.55-56, 86-88, 96, 99-100. See also MacCormick, Legal 
Reasoning and Legal Theory, Appendix; and P. M. S. Hacker and J. Raz (eds.), Law, 
Morality and Society (1977); especially Chap. 1. 

4 For Frege, see particularly “On sense and reference,” in P. Geach and M. Black 
(eds.), Translations from the Philosophical Writings of Gottlob Frege (1972). 

$ Concept of Law, p.123. And see H. Kelsen, The Pure Theory of Law (1970), 
pp.349-352 for a not dissimilar analysis. 

16 An interesting clue as to the specifically linguistic basis of Hart’s conclusion may be 
found in his review article published in “Signs and Words” (1952) 2 Philosophical Quarterly 
59 at p.62: “Before we speak of a person meaning something by a statement, it must be 
true not merely (i) that he utters noises and those were in fact interpreted as signs and not 
merely (ii) that he intended the noises to be interpreted as signs, but that he should intend 
‘a listener not merely to believe or to do something but to recognise from the utterance that 
he intended the listener to believe or do something. Thus two notions are essential to an 
analysis of the meaning and understanding of words though irrelevant to a similar analysis 
of signs. The first is that of the listener recognising from the speaker’s intention that he 
should respond (e.g. believe or do something) in certain ways, but recognising it without 
necessarily responding in these ways; the second is that of the speaker intending when he 
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as descriptively inaccurate by Dworkin and by MacCormick, amongst 
others.” What has received much less attention is the linguistic 
methodology whereby such a problem emerged in the first place. 
The problem is certainly not unfamiliar to linguistics, and its reso- 
lution resides, I believe, within the grasp of current developments 
within that discipline. 

The problem of polysemy and, more generally, the question of 
the place of semantics in the context of a science of language, have 
plagued the development of linguistics since its inception in its 
modern form in the work of Ferdinand de Saussure. Recent 
historical and textual studies’? have done much to illuminate the 
polemical context in which, and against which, Saussurian linguistics 
emerged. The antinomic framework of Saussure’s Course in General 
Linguistics—the constitutive oppositions of langue (language system) 
to parole (speech), and of synchrony to diachrony—is at least in part 
polemical and “serves a defensive function in relation to those 
tendencies which appeared to be designed to bring about the 
dissolution of linguistics as a science.”*’ The textual complexity and 
ambivalence of Saussure’s Course cannot be adequately treated here. 
It must suffice to note that, in the face of a growing body of 
romantically inspired, creationist, studies of language, Saussure 
sought to save the scientific status of linguistics by rigorously separ- 
ating Jangue—the internally defined, synchronic, system of 
language—from parole—the accessory or more or less contingent, 
historical and individual applications of the system. The former 
aspect, langue alone, was to be the proper object of scientific 
linguistics?! and was to be studied as “a system whose parts can and 





uses words that the listener should thus recognise his intention.” And see The Concept of 
Law, pp.125 et seg. for a correspondingly intentionalist account of the meaning and 
application of legal rules in terms of paradigm and penumbral instances. The most 
interesting commentary is to be found in M. S. Moore, op. cit. pp.272-292. My own view . 
is that Hart’s discussion of the distinction between paradigm and penumbra, aside from its 
extraordinary oversimplification of semantics, rests upon a category mistake. While the 
distinction may to some extent hold true of the lexical (dictionary) meaning of words—the 
field of the word’s reference or denotation—it is of little or no relevance to the semantic 
issue, that of the meaning of larger units of language. The penumbral problems which Hart 
discusses, in terms of ambiguity, vagueness, unpredictable future fact situations, are largely 
situated not at the level of the lexicon but at that of the semantics of utterances or of 
linguistic practice. The question of the lexical reference of words—even assuming it to be 
correctly posed by Hart—cannot explain the semantic problems which arise through their 
combination in the sentence or units of discourse larger than the sentence. The latter raise 
problems of a different order of linguistic difficulty. 

? R. Dworkin, Taking Rights Seriously (1978), Chap. 2-4; also MacCormick, Legal 
Reasoning and Legal Theory Chap. VIII. 

18 Course in General Linguistics (1966). 

19 These are well summarised in a lengthy essay by S. Timpanaro, On Materialism, 
(1975), Chap. 4. See also J. Culler, Saussure (1978); S. Clarke, The Foundations of 
Structuralism (1981). 

2 Timpanaro, op. cit. p.142. 

21 Course, p.6. “Taken as a whole, language (langage) is many-sided and heterogeneous; 
straddling several areas simultaneously—physical, physiological, and psychological—it 
belongs both to the individual and to society; we cannot put it into any category of human 
facts, for we cannot discover its unity. Langue, on the contrary, is a self-contained whole 
and principle of classification. As soon as we give langue first place among the facts of 
language, we introduce a natural order into a mass that lends itself to no other 
classification.” 
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must all. be conceived in their synchronic solidarity.” On the other 
side of this proposal, the individual utterance and diachronic facts in 
general were to be abandoned to the opposed, non-scientific, realm 
of the subjectivist study of language; “diachronic facts are a blind 
force set against the organisation of the system of signs.” The 
formalism inherent in Saussure’s seminal proposals for a science of 
language may be summarised in terms of two propositions; first, 
langue is not historical to the extent that it is a system; secondly, it 
is to the extent that it constitutes a system, a structure, that it can 
be the theoretical object of linguistics. Linguistics was to study the 
form of langue in its phonological, morphological and syntactic 
aspects and was to replace the study of meaning and of communi- 
cative functions with a conception of linguistic value as logically 
autonomous. Thus, in so far as Saussure treated the problems of 
semantics, it was merely to propose a wholly determinate, internally 
defined, conception of the arbitrary or unmotivated relation of the 
linguistic sign to its lexical and syntactic functions; langue is “a 
system of interdependent terms in which the value of each term 
results solely from the simultaneous presence of the others.”** The 
study of the social and historical context of utterances—albeit in the 
“conventionalist” terms of pragmatic situation or “form of life”— 
which both Austin and the later Wittgenstein deemed so crucial to 
the determination of meaning, was to be excluded from linguistics. 
It is vital, however, to note that neither Wittgenstein nor Austin 
nor, in pursuance of their work, Hart, offered more than a relatively 
minor amendment to the formalist conception of linguistic value. It 
is precisely because of his earlier concern with the logical autonomy 
of propositional languages that Wittgenstein later had to confront 
the problem of language use as a practical activity. His solution to 
the problem does not significantly challenge the more traditional 
linguistic exclusion of diachronic facts from scientific study. It is a 
relativistic and in the last instance subjectivistic account of meaning 
which is proposed in his analysis of language games and rule usage. 
There is a similar “contradictory bond”* between Austin’s slogan of 
meaning equalling use and the preceding formalist account of logi- 
cally determinate linguistic values. In so far as Austin recognises an 
extra-linguistic context which is also determinative of meaning, it is 
no more than supplementary to the determinative conception of the 
linguistic context and of logical presupposition.” The notion of 
illocutionary force in particular defies the possibility of a non- 
subjective resolution to the problem of meaning. It may finally be 
added that where Hart examines the problem of penumbral mean- 
a a a ee 


2 Ibid. at p.95. 

3 Ibid. at p.89. 

4 Ibid, at pp.114-115, 

* See M. Pecheux, Language, Semantics and Ideology (1982), Chaps. 1 and 2. 

% See especially Philosophical Papers, Chap. 3. For recent developments of the Austinian 
tradition of “speech act” analysis in terms of a model of pragmatics, see, O. Durcrot, Dire 
et ne pas dire, (1972); D. Sperber and D. Wilson, “Pragmatics” (1981) 10 Cognition 281; S. 
Worth (ed.), Conversation and Discourse (1981), Chap. 8; S. Levinson, Pragmatics (1983). 
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ings, these are secondary to the conception of a generally determi- 
nate legal lexicon and syntax and are, in any event, eventually 
subsumed under an ill-defined and strongly subjective category of 
discretion. 

Recent developments in linguistics” suggest that there is a twofold 
weakness to the above, and other, attempts to remedy the exclusion 
of the problem of meaning from linguistics. In the first place, the 
formalistically imposed terms of the problem lead to a relatively 
weak treatment of semantics as a special case which is best treated 
outside of linguistics proper and is thus amenable only to anthro- 
pological or eventually psychologistic resolution: “it could even be 
suggested that the way linguistics was constituted as a science (in the 
form of phonology, then morphology and syntax) was precisely by 
a constant discussion of the question of meaning and of the best way 
to banish the question of meaning from its domain.”? It is as a 
consequence of this tendency that the properly linguistic implications 
of the renewed interest in semantic problems, and the linguistic 
effects of a putatively socio-historical conception of semantic deter- 
mination, are not fully explored. In a jurisprudential context, the 
comparable development concerns the fact that criticisms of subjec- 
tivist notions of rule application have not been sufficiently extended 
to challenge the positivistic conception of the unity of the legal 
system and the “anomalous,” self-referential, definition of legal 
rules. 

By way of a general characterisation it must be stressed that the 
development of post-Saussurian linguistics has been extremely 
diverse. There is no longer any single, generally recognised, defini- 
tion of the method and scope of a science of language and accuracy 
also requires the admission that the formalist tendency of Saussuri- 
anism has frequently continued to predominate. Widely received 
advances have been associated with Hjelmslev’s glossematics, with 
Jakobson’s functionalism and with Chomskyan generative gram- 
mar. Such theories, which may be loosely grouped under the 
heading of linguistic structuralism, continue to stress stipulative 
conceptions of the universality of the language system. At the same 
time, however, as the more traditional, formalist, concerns of 
linguistics have continued to thrive, a growing research interest has 
also come to focus upon the precise character and implications of 
the boundaries that circumscribe the concept and methodological 
utility of the language system. It has increasingly been suggested 
that significant heuristic advantages may be gained by re-examining 
in greater detail the fact that the system of language is limited by 


27 An informative precursor to the developments which I intend to discuss may be found 
in the work of a contemporary Russian critic of Saussure, V. Volosinov, Marxism and the 
Philosophy of Language (1977), esp. pp.45-83. 

2 M. Pecheux, op. cit. pp.55-56; also, J. Kristeva, Desire in Language (1982), Chap. 3; 
J. Baudrillard, For a Critique of the Political Economy of the Sign (1981), Chap. 8. 

2 For ease of reference, see the extensive bibliographies in G. Lepschy, A Survey of 
Structural Linguistics cent O. Ducrot and T. Todorov, Encyclopedic Dictionary of the 
Sciences of Language (1981); G. Sampson, Schools of Linguistics (1980). 
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non-systemic determinations which, on the fringes of the system, 
both oppose. and affect it. The initial consideration here is that the 
system of language is equally the basis and also the recipient of 
wider discursive, social and ideological processes. In one terminol- 
ogy, language is bound to discourse and this single fact alone renders 
any attempt to wholly isolate the system from all consideration of its 
insertion in discursive processes, liable to the accusation of being a 
not entirely innocent methodological assumption. That language is 
primarily a social fact or institution here means that it is inherently 
historical and material and not simply that it is arbitrary and 
conventional. Certainly it is this last consideration which has 
reawakened a lively and contentious output focused upon the pos- 
sible applications of a critical linguistics. Such interest has attended 
not only to the relevance of a critically conceived linguistics as a 
model of a scientific methodology to be utilised in other social 
sciences,” it is also a concern with linguistics as the appropriate 
means whereby to gauge or elucidate the general dependence (and 
also interdependence) of all social institutions and processes upon 
the medium of language.” The latter point deserves especial empha- 
sis. Starting from the postulate that meaning is socially determined, 
a semantic analysis of any particular language “variety” or discursive 
“formation” is primarily concerned with the manner in which social 
processes, purposes and ideologies determine the “paradigmatic” or 
“transparent,” “evident,” meanings of the discourse in question. At 
a more fundamental level such semantic analysis suggests a profound 
reorientation of traditional linguistic methodology, in so far as the 
socially determinate, discursive, conception of meaning reacts upon 
and undermines the conception of a strictly autonomous linguistic 
system. The sociolinguistic studies of discursive processes suggest 
most forcefully that the traditional conceptions of the autonomy of 
lexicon, syntax and value are more prescriptive than descriptive of 


* The first general studies were, R. Coward, Language and Materialism, (1977); D. 
Silverman and B. Torode, The Material Word (1980). Of greater interest are the various 
applications of linguistics to other social sciences. These are too numerous and variegated 
to be listed here. As regards the application of such methodologies to legal analysis, the 
most consistent output has been on the continent. French developments are usefully 
summarised in J. Kalinowski and E. Landowski, La Recherche en Sciences Humaines 
(1981), pp.125 et seq.; also, G. Kalinowski, Introduction à la logique juridique, Paris (1965); 
A. J. Greimas, Semiotique et Sciences Sociales, Paris (1976); A. J. Arnaud, Essai d'Analyse 
Structurale du Code Civil Francais (1972); G. Mounin, “La linguistique comme science 
auxili¢re dans les disciplines juridiques” (1974) 19 Archives de Philosophie du Droit 7. For 
English language applications of sociolinguistic models, see P. Carlen, Magistrates’ Justice 
feat F. Burton and P. Carlen, Official Discourse, (1979); W. O’Barr, Linguistic Evidence 

1982); R. Dingwall and P. Lewis (eds.), The Sociology of the Professions (1983), Chap. 5; 
P. Goodrich, “Law and Language: An Historical and Critical Introduction” (1984) 11 
Journal of Law and Society 173. 

*! My particular concern here relates to the advance of sociolinguistics as it has developed 
from the early work of the London School of linguistics, cf. generally G. Sampson, op. cit. 
note 29 and for more recent developments see R. Fowler (ed.) Language and Control 
(1979); R. Fowler, Literature as Social Discourse (1981); M. A. K. Halliday, Language as 
Social Semiotic (1980). The other line of development of relevance is related to the 
` elaboration of a theory of discursive processes begun in the work of M. Foucault, The 
Archaeology of Knowledge (1972) and continued variously, though in my opinion most 
effectively, in the work of M. Pecheux, op. cit. 
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their linguistic basis; in short, they reiterate, but do not explain or 
advance, the mythology of language as a fixed code of determinate 
meanings or exact equivalences.” 

Turning to what I have broadly termed the development of a 
critical linguistics, it may thus first be characterised as an analysis of 
the failure of traditional linguistics to provide any adequate account 
of the social determination of meaning: “beyond a few natural 
meanings which are encoded in most languages (e.g. basic colour 
terms), the majority of meanings in languages, and in different 
varieties of a language, are crystallised in response to the social, 
economic, technological and theoretical needs of the cultures con- 
cerned.”*’ While it remains true that language may for many pur- 
poses be usefully studied as a system—as internally defined, and as 
a relatively autonomous basis—it is also the case that language is, in 
all aspects of its usage, an instrument of communication and of 
non-communication related to and frequently defined by the insti- 
tutional and ideological processes in which it functions. The linguistic 
system is the common basis of numerous and ideologically divergent 
discursive processes: 

“If the same word, the same expression and the same proposi- 
tion can have different meanings—all equally ‘evident’ — 
depending upon which discursive formation they are referred 
to, it is because a word, a Hk or proposition does not have 
a meaning attached to its literalness, its meaning is constituted 
in each discursive formation.”** 


It should, of course, be noted that while the concept of discursive 
formation raises immediate questions of the social and ideological 
determination of meaning, it is also linguistically determinate in so 
far as it is also defined by “the system of relationships of substitution, 
paraphrases, synonyms, etc., which operate between the linguistic 
elements—signifiers—in a given discursive formation.”* Any specific 
discursive formation may thus be defined in terms of its meaning 
effects—loosely, its paraphrastic unity—and these in turn may be 
analytically related to the role and function which a particular 
discourse is to play in relation to other discourses and the wider 
social formation. The key to meaning, I would argue, resides 
primarily in the institutional basis of specific linguistic “registers” or 
codes, of which legal meaning is but one extreme example, “legality 
would be nothing if it were not supported by a network of institu- 
tions, a tradition of ideas which always encloses and delineates the 
domain within which legal discourse can exercise its textual 
powers.”°° 


32 R. Harris, The Language Myth (1981); J. Kristeva, op. cit. Chap. 1; J. Baudrillard, 
op. cit. Chap. 8, at p.149, “the rationality of the sign is rooted in its exclusion and 
annihilation of all symbolic equivalences on behalf of a fixed and equational structure.” 

3 R. Fowler (1981) op. cit. note 31 at p.21. See also M. A. K. Halliday, op. cit. note 31, 
pp.165 et seq. 

4M. Pecheux, op. cit. note 25 at p.112. 

5 Ibid 


% J, Lenoble and F., Ost, Droit, Mythe et Raison (1980), p.83. 
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To summarise this first point, the highly suspect “giveness” of 
meanings within a particular discursive formation is neither, as 
Wittgenstein claimed, a solution to the problem of meaning, nor is 
it referrable to any strictly systemic conception of linguistic value, it 
is rather a problem to be critically analysed in terms of the relation 
of such meanings to institutional and ideological practices. As 
Foucault’s’’ somewhat exhaustive archaeology of knowledge has 
suggested, the problem may ultimately only be answerable in terms 
of the political organisation of linguistic and discursive processes, ` 
seen as the exercise of power. It has, indeed, become almost a 
truism of much recent research that the most interesting and illu- 
minating aspect of the study of discursive processes is to be concen- 
trated upon the manner in which power defines meaning and non- 
meaning within discourse. The processes in which such determination 
occurs may be analysed objectively (as opposed to anthropologically 
or psychologically) through the critical use of linguistic 
methodologies. 

Such an analysis of the manner in which power organises and 
determines meaning is not, however, merely an abstract enterprise 
in theoretical sociology. The second fundamental concern of critical 
linguistics is to relate the essentially semantic analysis of discursive 
processes to the specific syntax and grammatical transformations of 
the particular text, or “intra-discursive” level. Very generally, it is 
argued that the “preconstructed” patterns of meaning, operative 
variously within discursive processes, react upon the linguistic struc- 
ture. Language use inevitably bears the impress of social ideologies: 
“there are social meanings in a natural language which are precisely 
distinguished in its lexical and syntactic structure and which are 
articulated when we write or speak. There is no discourse which 
does not embody such meanings.”*® The problem of meaning, in 
other words, re-emerges within the linguistic system and belies its 
unity; social structure determines linguistic variety and significantly 
affects the availability and potential expression of concepts. Linguis- 
tic structure itself encodes inequalities of power and is also instru- 
mental in enforcing them. The linguistic structures of a text or of a 
particular institutional practice are thus a matter for critical inter- 
pretation. In so far as the text reflects and expresses the roles, 
purposes and ideologies of its participants or subjects, these implicit 
a Si ec MN SIRE al a ds Ne las eae Relic! corte 


* See, “The Discourse on Language,” translated as an appendix to M. Foucault, The 
Archaeology of Knowledge (1981) also, M. Foucault, Power/Knowledge (1980); M. Fou- 
cault, The History of Sexuality (1978). For critical accounts of specifically linguistic issues 
see, T. Pateman, “Linguistics as a branch of critical theory” (1981) 14/15 UEA Papers in 
Linguistics 1; M. Pecheux, op. cit. For interesting discussion of related issues with regard 
to gender-specific linguistic practices, see, W. O’Barr, op. cit. pp.69-91, App. 1; A. Assiter, 
“Did Man Make Language?” (1983) 34 Radical Philosophy 25; D. Cameron, “Sexism and 
Semantics” (1984) 36 Radical Philosophy 14; also, K. McKluskie, “Women’s Language and 
Literature” (1983) 14 Feminist Review 51. 

8 R, Fowler (1979), op. cit. note 31, p.185. See also G. Kress and R. Hodge Language 
as Ideology (1979); H. Davis and P. Walton. Language, Image, Media (1983). Useful 
material is also contained in V. Volosinov, op. cit. pp.18-25; M. Bakhtin, The Dialogic 
Imagination (1981). 
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or unconsciously regulated operative meanings are accessible to | 
study through their expression in the lexicon and syntax of the text. 

If the principles of critical textual analysis are reasonably clear, 
the linguistic tools used to effectuate such analysis are more diverse. 
The reason for such diversity—Fowler, for example, lists five broad 
categories of “critically/ideologically interesting linguistic struc- 
tures,”*? with roughly 30 sub-divisions—is, broadly speaking, a 
product of the very different roles that linguistic processes are to 
play within wider social processes. Any particular text, genre or 
variation 1s a complex combination of linguistic constructions, func- 
tions and codes correlated to variable socio-political and ideological 
contexts. Research does, however, suggest that certain cautious 
generalisations are appropriate. Turning again to the work of the 
French linguist Pecheux, it may be noted that his analysis of the 
textual effects of discursive processes—processes which are them- 
selves materially and ideologically determinate—makes use of the 
categories of “syntactic embedding” and of “articulation.” The 
phenomenon of syntactic embedding is indeed accorded the status 
of “one of the fundamental points of articulation between the theory 
of discourse and linguistics.”® If we reiterate the general thesis that 
the preconstructed meanings of discursive processes determine the 
lexicon and syntax of the text, it may be added more specifically that 
the term “preconstructed” is used to designate “what relates to a 
previous, external or at any rate independent construction in oppo- 
sition to what is ‘constructed’ by the utterance.” Using the example 
of a sentence such as “He who discovered the elliptic form of the 
planetary orbits died in misery” it may be observed that traditional 
linguistic analysis would provide a formal designation of the meaning 
of such a sentence. The meaning of the utterance, according to 
Frege from whom the example is drawn, is the effect of the syntactic 
phenomenon of the determinative relative clause—reference being 
to Johannes Kepler, the German astronomer who died in 1630. For 
the purposes of discourse analysis, however, the determinative 
relative clause is no more than a formal precondition to the effect of 
meaning. Also concerned are the material conditions in which Kepler 
died, a reality which has little or nothing to do with the discovery of 
the laws of planetary motion except in a religious or moral perspective 
for which misery is the counterpart of genius, and a punishment for 
' knowledge seen as transgression. Thus for Pecheux, the meaning is 
eventually more complex than might be formally apparent: “its 
material cause really resides in the asymmetrically discrepant 
relationship between two domains of thought, such that one element 
from one irrupts in an element of the other in the form of what we 
have already called the preconstructed, i.e. as if that element were 
already there.”* 

3 R. Fowler (1981), op. cit. note 31, Chap. 2. App. B. 


4 Op. cit. note 25, p.64. 
| Ibid. at p.62. 
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Other linguists have suggested that what Pecheux has termed 
syntactic embedding, the “discrepant relationship” between different 
domains of thought, is a necessary phenomenon of intertextuality* 
and may be studied syntactically both in terms of linguistic relations 
of implication and also in terms of the articulation or internally 
asserted narrative structure of the text. Thus, following Fowler’s 
more detailed elaboration, the vocabulary—especially lexicalisation 
and relexicalisation; the syntax—especially the transformations, 
nominalisations and thematisations; the variant interpersonal modal- 
ities; the cohesion and finally the transitivity of the text may all be 
usefully studied to elucidate the preconstructed or socio-cultural 
determination of the text and of its meaning. Examples and linguistic 
checklists may be multiplied; it is sufficient that the purpose and 
methodology of such analysis is clarified. By way of summarising 
and concluding, I would suggest the jurisprudential implications of 
these recent developments in linguistics are fairly clear. 

The primary implication concerns the positivistic conception of 
the unity of law and of the determinate language of the normative 
order, a proposition first arrived at by Kelsen and, with minor 
emendations, still adhered to by Hart and by MacCormick. It will 
be recalled that the linguistic basis of Hart’s analysis of paradigm 
and penumbral meanings relies heavily upon a conception of the 
systemic definition of key legal terms. Such rule-governed determi- 
nation of legal meaning was deemed to be the distinctive character- 
istic of legal language, and thereby was proposed a conception of 
the autonomy of law which denies, save in certain restricted cat- 
egories of exceptions, that political, moral or other references are 
considerations that play any role within the semantics of legal 
validity. It is clear that the linguistic principles reviewed above lead 
to a position almost in direct antithesis to Hart’s more traditional 
use of linguistics. I should like, however, to take the argument one 
step further. To argue that a theoretically adequate analysis of the 
legal code must take account of the socio-cultural extensions of legal 
language has profound empirical implications for the study of legal 
texts. It is moreover the case that a critical linguistic orientation also 
suggests that the separation or isolation of questions of law and 
legality from wider considerations of the organisation of discursive 
Se ee 


42 The definition of intertextuality is a matter of some controversy, not least because of 
gross disparities between the theoretical elaboration of the term and its use in substantive 
criticism. I would suggest that its meaning may best be clarified by consideration of its basis 
in a linguistics of communication or dialogue, on which see M. Bakhtin, op. cit. at p. 276: 
“no living word relates to its object in a singular way: between the word and its object, 
between the word and the speaking subject, there exists an elastic environment of other, 
alien words about the same object, the same theme . . . Indeed any concrete discourse 
(utterance) finds the object at which it is directed already overlain with qualifications, open 
to dispute, charged with value.” The subsequent development of the concept of intertex- 
tuality by, among others, J. Kristeva, La Révolution du Langage Poétique (1974), is 
derivative of Bakhtin’s work and utilises the concept of dialogue or dialogism in the more 
specific context of textual criticism: “whatever the semantic content of a text, its condition 
of existence as a signifying practice presupposes the existence of other discourses” (Ibid. at 
pp.388-389). 


VALIDATING THE ACCUSED’S CONFESSION 


To compensate for the elusiveness affording proof of guilt, profes- 
sional investigators of crime have from time immemorial had to 
resort to efforts at obtaining self-incriminating testimony from out 
of the mouth of the accused himself. Accordingly, such material is 
found in most prosecutions and the rules and practice relating to 
proof by such means constitute a significant preoccupation of the 
law of evidence as it touches upon criminal justice. The purpose of 
this article is to review the variety of contemporary English practice 
by which statements from prospective defendants are obtained, 
recorded and proved, to evaluate its respective merits and limita- 
tions, and to consider its potential for development in the context of 
established legal principle. Included also is a consideration of the 
applicability of the rules of authentication to tape-recorded inter- 
views. The discussion will embrace the subject of proof of “written” 
confessions by means of copies. 


CHANGING METHODS OF RECORDING PRACTICE 


Until quite recently the police in England and Wales were accus- 
tomed to rely to a very large extent on two particular methods of 
recording statements for transmission in evidence to the jury. The 
one involves making the record an evidential exhibit; the other 
restricts the use of the record to that of a memory aid for an attesting 
witness. In 1980 a more satisfactory method was promulgated within 
the Metropolitan Police in respect of purposive interrogations con- 
ducted inside police stations prior to formal charge, but the older 
methods have not been entirely superseded in London, though of 
necessity they are employed to a significantly lesser extent than was 
formerly the case. Provincial practice varies, though many forces 
seem to be following in the footsteps of the capital. 


STATEMENTS- UNDER-CAUTION 


The first of the two older methods is the written “statement-under- 
caution.” This is a narrative account by the suspect dealing with the 
accusation, supposedly composed by him unaided and unprompted 
and sometimes written out in his own hand, though more usually 
presented as having been dictated to a policeman. 

At the time of writing, the prescribed procedure for preparing 
such a document was still that set out in Rule 4 of the Judges’ Rules 
1964.’ It is anticipated that the Rules will soon be replaced by a new 


* Home Office Circular HO 31/1964, re-issued as 89/1978, June 1978. Rule 4 contemplates 
alternative procedures of recording the statement depending on whether the maker writes 
it out in person or dictates it. Provision is made for the recording and signing of a 
preliminary declaration acknowledging that the maker has been cautioned as to his right of 
silence. The rule proscribes prompting and in the case of a dictated statement stresses the 
primacy of taking down the exact words spoken by the maker “without putting any 
questions other than such as may be needed to make the statement coherent, intelligible 
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code of practice which is to be issued by the Home Office in 
conjunction with enactment of the Police and Criminal Evidence 
Bill. The latter is expected to have completed its passage through 
Parliament by the summer of 1984. The proposed successor to Rule 
4—-which reformulates the wording without introducing any substan- 
tive change—is contained in Annex D of the Draft Code of Practice 
for the Detention, Treatment and Questioning of Persons by the 
Police. : 

With very rare exceptions, dictated statements are signed by the 
defendant or bear a mark purporting to have been applied by him 
in lieu of signature. Where so authenticated the document normally 
goes before the jury as an exhibit if the contents are ruled admissible 
as the defendant’s voluntary statement. Probably the reason why 
such statements are so rarely unsigned (or not authenticated by a 
personal mark) is that Rule 4(a)’ requires that immediately before 
the narrative is taken down, the maker shall be invited to sign or 
make his mark to a declaration of his wish to dictate a voluntary 
statement. It seems reasonable to assume that a refusal to accept 
this invitation will usually be met with a corresponding unwillingness 
on the part of the police to continue with the exercise on that basis; 
conversely, where a maker has been willing to sign the preliminary 
certificate he is unlikely to change his attitude and to refuse either 
to sign the narrative when complete or to write out or sign the 
requisite concluding certificate unless during dictation hostile (or 
further hostile) circumstances have interposed. If, exceptionally, the 
narrative is unsigned and the defendant, having allegedly dictated it, 
has refused either to write and sign or otherwise to sign or make his 
mark on the prescribed concluding certificate, the question whether 
the document may be permitted to go before the jury will depend 
on proof of authentication by the defendant. This is considered 
later. If it should not be properly authenticated its contents may 
nevertheless be given in evidence orally by an attestor using the 
document as an aide-mémoire, provided the conditions for its use as 
such can be fulfilled.* 


and relevant to the material matters.” At the conclusion of a dictated statement the maker 
is to be invited to read it, to make any corrections, alterations or additions, and to write 
and sign or make his mark against a certificate, at the end of the statement, recording the 
fact that he has read it, has been told he can correct alter or add anything, that it is true, 
and that it is made of his own free will. Provision is laid down for the procedure to be 
followed if the maker cannot read or otherwise refuses to read the statement or refuses to 
write or write and sign the concluding certificate. 

2 Home Office, London 1984, p.34 (“written statements under caution”). In a slight 
amplification of Rule 4, the Draft Code proscribes “editing” or “paraphrasing” of dictated 
statements and, making provision for an exercise not covered in Rule 4 but invariably 
followed in practice in recent years, it stipulates that any questions that are necessary, for 
example to make a statement more intelligible, and the answers, must be recorded on the 
statement form. 

3 Rule 4(a) is replaced by Annex D, para. 1, of the Draft Code. 

4 For refreshment of memory see generally Cross on Evidence (Sth ed., 1979), 
pp.229-243, and Phipson on Evidence (13th ed., 1982), paras. 33.37-44 and more particu- 
larly Glanville Williams, “The Authentication of Statements to the Police,” [1979] 
Crim.L.R. 6, 12. See also R.F. Purves, “The Policeman’s Notebook” [1971] Crim.L.R. 
212: 
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DE Facto MEMORANDUM IN THE POLICEMAN’S NOTEBOOK? 


The second of the two older methods of recording statements by the 
defendant to the police, both those made spontaneously (for exam- 
ple, in. response to the pronouncement of an arrest) and those in 
reply to questioning, is that of the memorandum written up in the 
police notebook as soon as practicable after the utterance or termi- 
nation of the interview. An account of the utterance or interview is 
then given in evidence at trial by the police witnesses using their 
notes as an aide-mémoire.® Prior to 1953 each officer claiming to 
have been present and listening when the utterance was made or the 
interview took place would give his evidence about it from a note 
which he would assert had been written up by him in his notebook 
as the result of a lone exercise in recollecting what had recently been 
spoken. This produced an inevitable problem facing the prosecution 
in cases in which interviews attested to by two or more officers were 
under challenge as to content. As Lord Devlin has observed,’ if the 
evidence of each officer professedly given from an independently 
prepared note was not precisely the same as the others, counsel for 
the defence would seize upon small differences and suggest that one 
or other of the officers must be at fault. If, on the other hand, they 
resembled each other too closely, counsel would stress every simi- 
larity so as to suggest to the jury that the officers must have put 
their heads together in order to produce an agreed version. The 
problem was swept away by a dictum of Byrne J. in Bass? when, in 
giving the judgment of the Court of Criminal Appeal, he sanctioned 
collaboration between police officers in the getting up of their notes. 
Thereafter, the practice was for each officer attesting to an event, 
utterance or interview to write out his note simultaneously with his 
colleagues writing out theirs during the session of joint recollection. 
Alternatively, one officer would write out the collective note during 
the session and each of his colleagues would then copy it out 
afterwards. In due course, the further practice evolved according to 
which the jointly recollected version was put down in one notebook, 
checked and signed by all the officers collaborating in its preparation 
and then used by each in giving evidence. Lord Devlin records that 


> Perhaps the earliest reference to the use of the policeman’s notebook as a record of the 
defendant’s statement is to be found in Lord Brampton’s preface to Vincent’s Police Code, 
1882, cited in Report of the Royal Commission on Police Powers and Procedure, Cmd. 
3297 (1929), Appendix 8. 

6 See note 5, supra. In practice the notebook is used as if it were the constable’s memory 
and, as Gerald Abrahams has argued in his short book, Police Questioning and the Judges’ 
Rules (1964), p.30, inferentially this tendency was approved in Mills and Rose (1962) 46 
Cr.App.R. 336 (C.A.), where a tape-recording was treated as a “notebook.” 

? The Criminal Prosecution in England (1960), p.41. 

8 (1953) 37 Cr.App.R. 51, 59. It is of interest, however, that the Metropolitan Police 
Instruction Book, Chap. 6, para. 9, lays down that, “Where two or more officers are 
present at an occurrence, the details of which can be easily remembered, notes should, 
where practicable, be written by each officer separately and independently and without 
consultation.” For an account of the instruction book provision see A. Heaton-Armstrong, 
“Use of Notebooks in Court by Metropolitan Police Officers,” L.A.G.Bulletin, May 1983, 
p.64. 
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this procedure was sanctioned by the judge—in fact himself—in the 
trial in 1957 of Dr. John Bodkin Adams’; this is curious because in 
a well-known very nearly verbatim account of that trial”? it is stated 
that the practice actually sanctioned by him was more streamlined 
still. One officer prepared the note on his own, it was said, and his 
colleague, presumably within the period during which his memory 
of the exchanges remained fresh, read, agreed and subscribed the 
note. Whichever system of noting has been employed, however, it 
has never been the practice within the Metropolitan Police to hand 
the suspect the note to read for himself or to read it back to him 
with a view to his signing it as a correct version of the interview. 
James Morton has reported that such a practice, on the other hand, 
has frequently been followed in the provinces.’ In London the 
evidence of the interview recorded post facto is transmitted to the 
jury orally. They never see a written version unless the defendant 
chooses to cross-examine on the notebook and makes it evidence in 
the case in which event it is exhibited.” 

The defence are unlikely to opt for such a course unless there is 
some feature in the note of exceptional value to their cause. They 
would not lightly permit the jury to have before them when they 
retire a permanent (i.e. written) reminder of what utterances the 
prosecution allege the defendant made to the police. 


THE OLDER METHODS COMPARED 


The statement-under-caution is supposed to be the suspect’s more 
or less spontaneous narrative. Paragraphs (b) and (d) of Rule 4 of 
the 1964 issue and Annex D, paragraph 4 of the Draft Code forbid 
“prompting.” The term is ambiguous, as Gerald Abrahams has 
argued: 


“It means more in stage parlance, for example, than in everyday 
usage. Here the word seems to denote the putting into the mind 
of the writer of something he may have forgotten. On the other 
hand, it is hard to see how one can ‘indicate what matters are 
material’ without, in many cases, telling the writer to deal with 
something he may have forgotten. Nor is it easy to see how the 
statement of an ignorant, or confused, or over-excited, writer 
can be made ‘intelligible, coherent, and relevant to the material 


’ Devlin, op. cit. p.42. 

10 Sybille Bedford, The Best We Can Do (1958), p.96. 

11 (1975) 125 New L.J. 830, 831. 

2 The rules on inspection and exhibition of a memory refreshing document may be 
summarised as follows: Where a document is used to refresh a witness’s memory, cross- 
examining counsel may inspect that document in order to check it, without being required 
to make it evidence. Moreover, he may cross-examine on it without making it evidence 
provided that his cross-examination does not go further than the parts which are used for 
refreshing the memory of the witness: Gregory v. Tavernor (1836) 6 C. & P. 280. The rule 
relating to aides-mémoire is to be distinguished from the more general rule that if one party 
calls for and inspects a document held by the other party but not used as an aide-mémoire, 
he is bound to put it in evidence if required to do so: Wharam v. Routledge (1805) 5 Esp. 
235; Palmer v. Maclear and M’Grath (1858) 1 Sw. & Tr. 149, 151. See generally Phipson 
on Evidence, para. 33.42; Senat v. Senat [1965] P. 172, per Sir Jocelyn Simon P. at p.177; 
and Fenlon (1980) 71 Cr.App.R. 307, 310-311. 
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matters’ without a conveying from mind to mind of specific 
ideas. Do these distinctions bring in through a window what the 
Rule purports to pitchfork through the door? . . . One thing is 
clear—that the draftsmen of this Rule have aimed at a greater 
protection of the volunteer of a statement than was provided by 
the old Rule 7. There the instruction was not to cross-examine. 
The instruction not to prompt, whatever it means, must exclude 
considerably more modes of interference than are expressed in 
the word ‘cross-examination.’ The supervisor or recipient of the 
statement is now not even a questioner-in-chief, nor an assistant. 
Whether he is completely reduced to a mechanical amanuensis 
remains doubtful.” 


Though some degree of guidance on materiality is ex hypothesi 
contemplated by paragraphs (b) and (d), a fear of straying over the 
boundary into unacceptably detailed direction appears to have 
inhibited the police from any intervention other than of the sort 
permitted by old Rule 7. Accordingly, Rule 4 statements have 
generally speaking been employed as a written finale to a session of 
questioning during which the suspect will have been made aware of 
the salient issues of the inquiry as they concern him and in the wake 
of which he may be assumed to have gained some conception of the 
matters to which he should direct his narrative when it comes to 
dictating his statement. In practice, however, the coherence, chron- 
ology and general materiality of statements obtained in accordance 
with the provisions of Rule 4 will often leave much to be desired in 
point of relevance and detail. Rule 4, properly followed, is a less 
than adequate means of eliciting from the defendant an account of 
his conduct which can be presented as a documentary exhibit. 

Traditionally, the statement-under-caution is a document towards 
the ultimate obtaining of which questioning under caution is aimed, 
and for this reason the police have generally been less interested in 
keeping a record of such initial questioning in a form suitable for 
exhibition than in producing through interrogation a state of mind 
in the suspect which will eventually conduce to an admission of guilt 
and a readiness to sign a statement to that effect. It may be assumed 
that with this goal in view the police have tended to avoid any 
practice not administratively prescribed of a kind liable to inhibit a 
willingness in the suspect to speak in response to preliminary 
questioning. This is probably the origin of the practice of postponing 
the writing up of notes until after an interview is over. The anxiety 
has been that if the suspect knows that his answers are being written 
down he may be moved to caution and stay silent when otherwise he 
ee eee 


» Above note 6 at p.50. The reference to the old Rule 7 is to that in the version of the 
Rules which preceded those of 1964. The first four were circulated in 1912; five further in 
1918. They were cited in the 1929 Royal Commission Report at para. 182, note. Rule 7 
provided: “A prisoner making a voluntary statement must not be cross-examined, and no 
questions should be put to him about it except for the purpose of removing ambiguity in 
what he has actually said. For instance, if he has mentioned an hour without saying whether 
it was morning or evening, or has given a day of the week and day of the month which do 
not agree, or has not made it clear to what individual or what place he intended to refer in 
some part of his statement, he may be questioned sufficiently to clear up the point.” 
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might be tempted to be indiscreet. The custom—in London, at any 
rate—of not getting suspects to agree and sign the post facto prepared 
record is probably a reflection of the fact that most officers, despite 
what they might say in court, are well aware of the imprecise quality 
of such a “record” and realise the invariable futility of asking the 
suspect to agree its accuracy.” 


THE CONTEMPORANEOUS RECORD 


More satisfactory from the probative point of view than the 
statement-under-caution and the post facto memorandum is the 
practice, when interviewing suspects, of recording each question and 
answer as it is spoken. The suspect is then invited to read back the 
record and to sign each answer. The method is often colloquially 
referred to as keeping a “contemporaneous” note although a more 
precise term would be “simultaneous” or “pari passu” recording to 
distinguish it from the post facto kind which is also defined as 
contemporaneous for the purposes of the memory refreshing rule. 
The model for this procedure is contained in Rule 3 of the Judges’ 
Rules. The Rule stipulates that it is only in exceptional circumstances 
that questions relating to the offence should be put to the accused 
person after he has been charged or informed that he may be 
prosecuted, that is to say, where they are necessary for the purpose 
of preventing or minimising harm or loss to some other person or to 
the public or for clearing up an ambiguity in a previous answer or 
statement.!> Where such questions are permissible the Rule provides 
that: “Any questions put and answers given relating to the offence 
must be contemporaneously recorded in full and the record signed 
by that person or if he refuses by the interrogating officer.” Apart 
from Rule 3 it is probably well known that for many years now 





4 See, generally, the observations of the Royal Commission on Criminal Procedure, 
Cmnd. 8092 (1981), para. 4.10: “No written record after the event can be more than a 
good summary of the salient points made, unless the interview was conducted in so slow 
and stilted a way as to allow an almost verbatim record to have been written in longhand. 
And yet it has been put to us that police officers tend to assert when giving their evidence 
of interviews that the record they have is verbatim—it is often presented in question and 
answer form—and a precisely accurate record of all that was said. If two officers are 
involved their notebooks, and therefore the record of the interview, will usually be 
identical. Confident defence of accuracy of the recotd and the exact coincidence of two 
officers’ record can give force to the police evidence. On the other hand it can strain the 
common sense of the jury or magistrates and therefore often becomes a point of attack.” 

'S The provision, in paragraph (b) of Rule 3, is reproduced substantively unchanged in 
para. 17.5 of the 1984 Draft Code. It corresponds to the old Rule 7 which, in conjunction 
with a Home Office circular of 1930 (536053/29; June 24, 1930) defined the exceptional 
circumstances in which persons in custody might be questioned under the relatively 
restrictive regime of the old Rules. See note 13, supra, for a statement of the rule. The 
relevant portion of the circular, based on observations in the Report of the 1929 Royal 
Commission at para. 165, stated: “. . . in some cases it may be proper and necessary to put 
questions to a person in custody ... for instance, a person arrested for burglary may, 
before he is formally charged, say ‘I have hidden or thrown the property away’ and after 
the caution he would properly be asked, ‘Where have you hidden or thrown it?” Of such 
questioning Professor J. C. Smith in [1964] Crim.L.R. 181 observed that it “would, 
incidentally but inevitably, extract information relevant to guilt, and would thus be contrary 
to the spirit of the Rules.” 

16 The requirement is reproduced in the 1984 Draft Code at para. 17.7. 
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Customs and Excise investigators have employed simultaneous 
noting (though not always the practice of inviting the suspect to 
agree the record). The Customs practice was mentioned by the 
Court of Appeal in Todd” when it was also stated to have been 
employed by the Inland Revenue on many occasions. For a number 
of years the Metropolitan Police fraud and stolen vehicle branches 
have kept simultaneous notes as a matter of standard practice and 
they have, of course, occasionally been used throughout that force 
at large, though on a strictly ad hoc basis, in recent years on an 
increasing scale. In April 1980, however, by decree of the Commis- 
sioner, simultaneous noting was introduced on a general basis in 
respect of all interviews of length conducted at police stations.!8 The 
Metropolitan procedure apparently requires that when the defendant 
has refused to sign the notes another officer not below the rank of 
inspector shall be asked to record that fact on the notes, though 
there is no requirement for the record to be made in the defendant’s 
presence. This contrasts with the requirements of Rule 4(f) of the 
Judges’ Rules.” 

Necessarily, where the interviewed person can read, the notes 
ought to be in long-hand, even though the officer taking them 
happens to be skilled in short-hand. It is better that the suspect 
should be able to read them for himself; this is to minimise the risk 
of an allegation that the notes were not accurately read back. If 
signed by the suspect the practice is to exhibit the record to the jury. 
This was sanctioned in Todd, in which the Crown had been given 
leave not only to give in evidence the terms of an interview with the 
appellant but also to exhibit before the jury the simultaneous record 
of the interview, each question and answer of which the appellant 
had signed. At trial the defence had objected on the ground that it 
was neither an aide-mémoire nor a statement within Rule 4 of the 
Judges’ Rules. The appellant had challenged the accuracy of the 
record stating that at the time he signed the document he was drunk 
and that the police had not accurately recorded what he had said to 
them. The Court of Appeal held that although the document was 
neither an aide-mémoire nor a statement taken pursuant to Rule 4, 
but something in between, as it was a record certified by the 
signature of the appellant of the interview he had had with the 
police, there was no reason why it should not become an exhibit 
before the jury, subject to the trial judge’s overriding discretion 
whether or not to permit it. The court went on to express the view 
that the practice of police officers taking notes and seeking signatures 
and obtaining signatures from the suspect without oppression was a 
a ee ee 

17? (1980) 72 Cr.App.R. 299, 301. 

'8 Curiously, there is no reference to this innovation in the Annual Report of the 
Commissioner for 1980. I am grateful to the Solicitor’s Department, New Scotland Yard, 
for furnishing me with particulars of the month when the directive came into force. The 


notes are taken down on forms no. 990 and 990A (continuation sheet). 
9 Supra, note 3. 
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practice which they would prefer to encourage rather than to 
discourage. 


EXHIBITING THE DEFENDANT’S STATEMENT OR THE RECORD OF HIS 
INTERROGATION 


The written statement to police read and adduced as a documentary 
exhibit at trial has its origins in the written “examination” taken by 
investigating officials such as the sheriff, his deputy, or, later, the 
justice of the peace. Proof of criminal guilt by confession on 
examination “before suit” is noted by Bracton at the very time of 
the inception of jury trial, indeed, in certain instances as a pretext 
for ousting such trial altogether.“Under the famous bail and com- 
mittal statutes of Philip and Mary the examination of informants 
and of the prisoner and the transcription thereof was placed on a 
statutory footing.” The transcription of the prisoner’s examination 
was typically presented in the form of a narrative” but, as the term 
“examination” implies, it was obviously written up as a construct of 
questions and answers, in the manner of a deposition. It would then 
be read back to the prisoner and he would be invited to sign it. The 
object was to read and exhibit the paper to the jury, apparently on 
the premise that it was the prisoner’s own instrument or artefact, a 
sort of quasi-deed executed by him in person. 

No difficulty is likely to be encountered if the document is attested 
by the defendant’s signature or mark at the appropriate place. But 
what if he has refused to sign the document? Although the provisions 
of Rule 4(f) contemplate the refusal of a maker either to verify his 
statement-under-caution or to write out or sign the concluding 
certificate of verification it has been observed that statements are 
very rarely unsigned. On the other hand, a refusal to sign is often 
encountered in respect of simultaneous transcripts of interrogation 
and practitioners will have noticed that as a matter of practice the 
prosecution never seek exhibition in such circumstances. Instead, 
the notes are merely used to refresh the memory of the police 
witnesses in recounting the terms of the interview orally. From the 
point of view of the prosecution it would generally be much more 
helpful to their case if the jury could have sight of the written record 
when considering their verdict. Yet, is the refusal of the defendant 
to provide his signature ipso facto a bar to exhibition of the 
document? 

The question was pondered nearly two centuries ago in Lambe,” 
an authority now largely forgotten but of great importance still. The 
prisoner was arrested for burglary and theft and taken for examina- 


2 Samuel E. Thorne, De Legibus et Consuetudinis Angliae, 1250-6, ed. and transl., 
(1922), (2 vols.), II, p.425. 

21 & 2 P. and M., c.13 (1554); 2 & 3 P. and M., c.10 (1555). For the definitive history 
of the statutes see John H. Langbein, Prosecuting Crime in the Renaissance, (1974). 

2 See e.g. the preliminary examination before the magistrate of Phillips, one of the 
defendants in the trial of Tonge et al. (1662) 6 St.Tr. 225, 253. 

3 (1791) 2 Leach C.C. 552. 
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tion before the Bow Street magistrate. It was proved that his 
examination was taken down in writing by the clerk pursuant to the 
statutes of Philip and Mary; that it was then read over “carefully” to 
him; that he replied “It is all true enough”; but that upon the clerk 
inviting him to sign it, he replied “No, I would rather decline that.” 
The examination contained a full and voluntary confession of the 
larceny. Counsel for the prisoner objected to the admissibility of 
the examination on the ground that it had not been signed by the 
magistrate as was required by the bail and committal statutes but 
Wilson J., the trial judge, allowed it to be read. The prisoner was 
convicted but judgment was respited for the opinion of the 12 judges 
as to whether the examination was admissible. Delivering the opinion 
of the judges that notwithstanding the absence of the magistrate’s 
signature the confession was admissible, Grose J. stated: 
“. . . at common law every fact which may be proved against a 
prisoner by parol testimony, may also, when reduced into 
writing and admitted by the prisoner, be proved by the paper 
containing the written evidence of such fact . . . it is clear, that 
what a prisoner confessed before a Justice of the Peace, previous 
to the reign of Philip and Mary, if not induced by hope or 
extorted by fear, whether reduced into writing or not, if admit- 
ted by the prisoner to be true, was and is as good evidence as 
if made in the adjoining room previous to his having been 
carried into the presence of the Justice, or after he had left him, 
or in the same room before the Magistrate comes, or after he 
quits it ... a majority of the Judges are of opinion that the 
examination, or paper-writing, produced on the trial of the 
prisoner at the bar, was, under the circumstances of the case, 
well received in evidence, and that the prisoner is legally 
convicted. ”?* 


It is evident that the reference to proof “by the paper” and 
production at trial of the “paper-writing” containing the prisoner’s 
examination is to exhibition of the document. Disregarding what can 
only be a very minor point of distinction in the fact that the 
magisterial examination was controlled (though not required) by 
statute whereas police interviews ‘are regulated only by judicial 
guidelines and administrative rules, and applying, therefore, the 
reasoning in Lambe to dictated statements-under-caution and sim- 
ultaneous minutes, if the suspect has refused to sign but parol 
evidence is given that he either read the record through or listened 
while it was read back to him and that he agreed its accuracy, it may 
be exhibited as his own instrument. 

Confirmation in fact of this principle was expressed obiter in 
Fenlon.” The appellant was interviewed by police officers who kept 
contemporaneous notes of the exchanges. He declined to sign or 
anywhere initial the notes, saying that he had been previously 
advised by his barrister, on another occasion, that he was not to sign 
ee ee ae 


24 Ibid. at pp.555, 559 and 560. 
5 Supra, note 12. 
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notes in such a situation. The notes were exhibited to the jury who 
were allowed to retire with copies. The Court of Appeal acknow- 
ledged that in certain circumstances if the defendant has read such 
notes, or if it can be clearly demonstrated that he had such notes 
read to him and said that they are correct, and so adopts them, that 
is the equivalent of signing them. The point did not have to be 
decided, however, because in the instant case the two police officers 
who were dealing with the matter contradicted each other as to 
whether the notes had in fact been read over to the appellant and it 
was not possible in those circumstances to say that he had adopted 
the notes as correct and his. 

For that reason, and another, the Court of Appeal accepted that 
it was technically incorrect to make the notes an exhibit but they 
rejected the contention that the effect on the jury of having the 
document in front of them when they retired might have been to 
cause them to acquit. The irregularity, in other words, was not a 
material one.” 

In Kelsey” Taylor J. said that there was no magic in verifying by 
seeing as opposed to verifying by hearing. It is even arguable that 
where the suspect declines to comment when asked if the minute is 
correct, he may be construed to have verified it as his own document 
on the basis of the maxim qui tacet consentit. By speaking he will 
have waived the caution. 

It will be appreciated that, if they wish to achieve the exhibition 
of the notes, the police witnesses must not forget to place themselves 
in the position of being able to testify that the accused read them 
through or listened while they were read back to him and that he 
agreed their accuracy. As things stand, this will always afford some 
opportunity for corrupt officers to write out a spurious record of 
interview and get it exhibited by a perjurious attestation that 
although unsigned it was read and agreed by the defendant. It is 
difficult to envisage how the Metropolitan practice by which an 
inspector must be asked to “certificate” the notes where the suspect 





2 The other ground given by the trial judge for allowing exhibition of the notes was 
based on the fact that the appellant had challenged the content. He had suggested that, 
although the document was contemporaneous, that is to say, it was being taken down at 
the time when he was making the statement, nevertheless what the police were writing 
down was not what he was saying; that what they were writing was something that they 
were making up out of their own heads in order to incriminate him in the offence under 
investigation. In the view of the judge in those circumstances it was necessary for the jury 
to see the document in order to determine its nature, that is to say, whether it was a 
genuine or a bogus document. The Court of Appeal, however, thought that whilst there 
might well be occasions when the sight of a note was necessary for the jury to determine 
a point at issue, mere sight of it in the present case would not have advanced the matter 
one way or the other. By way of a contrasting example the Court cited Bass, supra. Two 
police officers had allegedly collaborated in making their notes. When the notes which they 
had made were examined it was found that they were precisely and exactly the same word 
for word. Because they denied that they had collaborated in makingethe notes it was 
obviously essential for the jury to be able to see the notes, which demonstrated that the 
police officers had indeed collaborated. It was held that the judge had been wrong to 
refuse a defence submission that the jury should see the notes. 

27 The Times, December 12, 1981, C.A. (aide-mémoire case). 
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had declined his signature can be much protection against such 
misconduct. 

Suppose the defendant disputes the police assertion that he orally 
authenticated the minute. If the defence object to exhibition there 
will have to take place a trial-within-the-trial on the issue whether 
it was in fact authenticated as alleged and this might result in the 
judge refusing exhibition. In the absence of special features in the 
minute militating in favour of the defence it can be understood how 
much the defence may prefer it if the jury did not have the written 
record of self-incriminating remarks in front of them, since these are 
less likely to impress themselves on the jury’s consciousness if merely 
recited by the police witnesses. Yet, it is only in the event of there 
being suspect features in the minute that the judge would be likely 
on the voir dire to refuse exhibition on the ground of doubts as to 
the matter of authentication. Paradoxically, however, where such 
features as these are present, the defence may find it tactically 
preferable not to press the issue of exhibition if those features might 
also tend to cast doubt on the credibility of the police witnesses as 
to the terms of the interview. (Oral evidence of the interview may 
still be refreshed—purportedly—from a minute the exhibition of 
which has been refused if the feature which cast the necessary doubt 
on authentication has not also cast a doubt on the record’s 
contemporaneity. ) 

As to the voir dire on exhibition of the minute, it is appropriate 
to mention Sir Rupert Cross’s observation that as a matter of 
common sense (there being, therefore, little authority on the point) 
the burden of establishing a fact constituting a condition precedent 
to the admissibility of an item of evidence rests on the party alleging 
its existence. Presumably, this principle may be regarded as appli- 
cable to the exhibition of a document the contents of which may be 
given in evidence orally in any event. Cross suggests that where the 
issue is one which must be decided once and for all by the judge, it 
would seem proper to hold that in criminal cases, when the evidence 
is tendered by the prosecution, such fact must be proved beyond 
reasonable doubt.” The English authorities on the admissibility of 
confessions bears out this proposition.” In Angeli*' the Court of 


% Op. cit. p.75. 

2% Ibid. 

% Ibid. note. 

31 [1978] 1 W.L.R. 26. In fact, the appeal concerned s.8 of the Criminal Procedure Act 
1865, which permits comparison by the jury of disputed handwriting with any writing 
“proved to the satisfaction of the judge to be genuine,” and the court construed s.8 as 
requiring no more than proof on the preponderance of probability on the ground that the 
section was already applicable to civil cases in 1865. Cross remarks, however, that “proof 
to the satisfaction of the judge” refers to the burden not the standard of proof and 
“satisfaction” is of different standards in civil and criminal cases: op. cit. p.76, note. It has 
been held in Australia with regard to both confessions and dying declarations and in 
Canada with regard to confessions that the prosecution need only establish facts justifying 
admissibility on the balance of probabilities: Wendover v. R. (1963) 109 C.L.R. 559 
(confession); Saunders [1965] Qd.R. 409 (confession); Donohoe i963} S.R.(N.S.W.) 38 
(dying declaration); Lee (1952) 104 Can.Crim.Cas. 400 (dying declaration). 
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Appeal was prepared to assume that, at common law, the standard 
is always proof beyond reasonable doubt. 


ORIGINAL OF CONFESSION-PAPER LOST 


Consideration is now given to the important question whether if the 
original confession-paper allegedly authenticated by the defendant 
is unavailable a copy may nevertheless be exhibited by the 
prosecution. 

Under a very old rule known as “profert” a document upon which 
a party seeks to rely must be produced to the jury. At its inception 
the rule represented a considerable check upon the power of the 
jury to give a verdict from their own knowledge or inquiries because 
it helped to prevent them from taking cognisance of documents put 
forward by the parties which had not been produced in court.” It 
remains today a fundamental principle of the common law.” In 
Doctor Leyfield’s case the reasons for requiring profert of a deed 
were summed up by Lord Coke in the following passage*: 


“It appears that it is dangerous to suffer any one who by the 
law in pleading ought to show the deed itself to the Court, upon 
the general issue to prove in evidence to the jury by witnesses 
that there was such a deed which they have heard and read; or 
to prove it by a copy; for the viciousness, rasures, or interlinea- 
tions, or other imperfections in these cases, will not appear to 
the court; or peradventure the deed may be upon condition, 
limitation, with power of revocation, and by this way truth and 
justice, and the true reason of the common law would be 
subverted.” 


Production of the original document may, of course, be impossible. 
At first, it seems that it was only in the case of loss by some great 
calamity that a true copy could be proved in the absence of the 
original; later, the principle was extended to loss or absence of the 
original by any casualty or misfortune if reasonably accounted for.” 

Suppose the prosecution proffer a document which their witness 
is prepared to attest is an accurate copy of original notes of an 
interview with the accused which the latter signed or otherwise 
acknowledged to be an accurate transcription and that the original 
has allegedly been lost. What are the conditions under which the 
copy may be exhibited in heu of the alleged original? The question 
must be considered in the light of Stowe v. Querner.*° The plaintiff 
had succeeded in a claim on an insurance policy which the defendant 
alleged had never been executed. The judge had allowed the plaintiff 
to give secondary evidence of the contents of the policy on the basis 


2 See e.g. Holdsworth, A History of English Law (vol. ix), p.170. 

According to Cross, op. cit. p.17, it is sometimes said that profert is all that is left of 
the best evidence rule, citing Lord Denning M.R. in Garton v. Hunter [1969] 1 All E.R. 
451, 453. 

% (1611) 10 Co.Rep. f.92b. 

3 See Holdsworth, op. cit. vol. ix, p.171. 

3% (1870) L.R. 5 Exch. 155. This case was noted by Cross, op. cit. pp.70, 71. 
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that the original had been lost and left the jury to decide the validity 
of the defendant’s contention that the policy had never existed. 
Holding that the course followed by the judge was the right one and 
refusing to order a new trial Bramwell B. observed”: 


“Where the objection to the reading of a copy concedes that 
there was primary evidence of some sort in existence . . . the 
judge must, before he admits the copy, hear and determine 
whether the objection is well founded. But where the objection 
goes to show that the very substratum and foundation of the 
cause of action is wanting, the judge must not decide upon 
the matter, but receive the copy and leave the main question to 
the jury.” 


It is not precisely clear how the principle set out in this passage 
should be applied to purported copies of written confessions in 
criminal cases. How, first of all, should the words “the very substra- 
tum and foundation of the cause of action” be construed in the 
context of confessions? Might a confession which constituted the 
very substratum and foundation of a criminal cause be conceived as 
one without which the case for the prosecution would otherwise be 
insufficient? Yet, can it be sound reasoning to draw an analogy 
between an insurance policy and a confession of crime? After all, 
the confession is not the crime. On the other hand, albeit the formal 
document recording the creation of an agreement for insurance is 
called “the policy,” an insurance policy is surely the agreement 
between the parties of which the record is proof—though incontrov- 
ertible proof it may be. It is evidence of the existence of the contract 
just as the confession is evidence of the commission by its maker of 
the crime. (Indeed, in Bracton’s day in a case of “manifest theft” a 
confession taken before the Sheriff was incontrovertible and irre- 
buttable.*) The main difficulty, however, with applying Stowe v. 
Querner too literally in the context of confessions is that it would 
produce the odd result of making the rules of proof by way of copy 
less strict in the case of a confession without which the charge must 
fail than in the case of a non-essential confession. Furthermore, 
there will be many borderline cases in which it is uncertain at the 
stage when the confession is adduced if the charge can be made out 
without the confession. 

It is submitted that the only practical way of applying the principle 
to confessions is that for the purposes of achieving proof by copy 
every statement-under-caution or record of interview should be 
treated in isolation of other possible materials, as if it were a particle 
of evidence notionally essential for the establishment of the prima 
facie case. Further, the plea of Not Guilty should be taken ipso facto 
as an “objection going to show” that the statement was never 
uttered. Such a plea puts everything in issue. On these premises it 
is submitted that, consistent with the principles laid down in Doctor 


37 (1870) L.R. 5 Exch. 155, 158. 
3% Loc. cit. 
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Leyfield’s Case, Stowe v. Querner should be applied in the following 
way. l 
Where the prosecution seek to prove a narrative statement by 
means of a copy in lieu of a purportedly lost original and the 
defendant denies he ever made the statement the judge would be 
obliged to allow exhibition of a materially identical copy (so proved) 
if merely satisfied,that there was prima facie evidence of the existence 
at some time in the past of a genuine original—presumably a simple 
assertion to that effect by the police witnesses. 

By contrast, however, with the case where there is an outright 
denial of the fact of a narrative statement (that is, where the defence 
contend that the prosecution witnesses have fabricated the very 
occasion of the alleged confession or admission) the defendant may 
be conceding he made a statement but may claim that there are 
material differences between the original and the copy which go to 
the root of the charge. In such an instance the judge would have to 
hear evidence on the voir dire and refuse exhibition of the copy 
unless satisfied beyond reasonable doubt that the original has been 
genuinely lost and that the proffered document is a materially exact 
copy. 

Where it is appropriate to inquire into the alleged loss the inquiry 
must be conducted thoroughly because it would otherwise be only 
too easy for police witnesses who wished to suppress an original 
which bore on its face some feature highly unfavourable to their 
case to claim baldly that it had been unaccountably mislaid, and still 
retain the benefit of getting a document before the jury. In having 
regard to the circumstances of alleged loss, therefore, the judge 
should give careful scrutiny to the arrangements for making of the 
Original and for copying, filing and security. 

A corrupt witness wishing to suppress an original for some reason 
might, of course, prefer to fabricate a replacement “original” which 
he might say the defendant refused to sign.” If the defendant objects 
to exhibition on the basis that the purported original is in fact a 
materially altered copy, that is, a forgery, the issue would be one for 
the jury, the judge needing only to decide if there is prima facie 
evidence that the document proferred is an original instrument of 
the accused. 

Where the judge declines to permit exhibition of the purported 
copy the terms would have to be proved orally. Would an attesting 
witness be permitted to rely on the copy as an aide-mémoire if he 
did not have some independent note? Of course, it would be 
necessary to establish that the copy is a true one but would the 
prosecution be freed with regard to the copy as an aide-mémoire 
from the restrictions which apply to its adducement as an exhibit? 


3 The Metropolitan Police practice referred to supra by which in the event that the 
suspect declines to sign the transcript an inspector must certify the fact at the end of 
the notes is some safeguard against such an artifice since any substantial delay between the 
time given for concluding the interview and the writing of the certificate would go to 
support a claim that the police had written out a new, and more incriminating, version. 
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ORIGINAL AIDE-MEMOIRE UNAVAILABLE 


Where a police witness seeks to refresh his memory of an interview 
from what is claimed to be the true copy of a lost notebook, as 
where it is said to be missing from the case file and only the 
deposition which was supposedly copied from it is available, the rule 
of profert would seem to be applicable. Thus, where the existence 
of an original is conceded by the defence but they take objection to 
use of the copy on the ground that it may or does contain material 
alterations from the original, the prosecution will have to show in a 
full inquiry into the circumstances that the original is genuinely 
mislaid. 
TAPE-RECORDED CONFESSIONS 

It may safely be assumed that before very long interrogations at 
police stations will be tape-recorded—or even video-recorded—as a 
matter of general practice and it is appropriate, therefore, to consider 
how the rules of confession-paper validation may be adapted to the 
context of a tape-recording regime. Since much has been written on 
the subject of tape-recording police interviews” it is not proposed to 
review here the arguments for and against so doing. 

Probably the earliest occasion in this country on which a confession 
under questioning was proved by means of a tape-recording was in 
Barr.”' The evidential status of the tape-recording of a statement to 
the police by the accused is more or less certain. It is clearly a 
species of original evidence. However, in Mills and Rose* it seems 
to have been treated as no more than an auxiliary aide-mémoire, it 
being held that a police officer might refresh his memory of a 
conversation between the two appellants by referring to a note he 
had checked from a tape-recording. The officer had overheard the 
conversation but had used the tape-recording, which was not put in 
evidence, to confirm and improve his notes. Yet, surely, as Cross 
observes, a court may properly receive the recording as original 
evidence, as when a recording of slanderous words is admitted in 
order to show that the words were in fact spoken® and, indeed, 


See e.g. Glanville Williams [1960] Crim.L.R. 325, 342-343; Eleventh Report of the 
Criminal Law Revision Committee on Evidence (General), Cmnd. 4991 (1972), paras. 
48-52; “The Verbals Ought to be Verbatim” The Times, March 26, 1975; The Feasibility of 
An Experiment in the Tape-Recording of Police Interrogations, Home Office Report 
(Chairman: W. N. Hyde) Cmnd. 6630 (1976); Glanville Williams [1979] Crim.L.R. 15-23; 
Wolchover, A Refutation of the Principal Arguments Against Tape-Recording Police 
Interrogations, Memorandum to the Royal Commission on Criminal Procedure (1979); 
Barnes and Webster, Police Interrogation, Tape Recording, Royal Commission on Criminal 
Procedure Research Study No. 8 (1980); Report of the Royal Commission on Criminal 
Procedure, paras. 4.16-4.31. 

4 [1956] Crim.L.R. 442, cited by Williams in both articles mentioned above. In the 
latter, he suggests that the police may have been dampened in their enthusiasm for tape- 
recording by the plaintive tones with which Hilbery J. received the evidence. Williams also 
cites Halverson, The Times, May 4, 1978, where the tape-recording of a statement was 
played in court. 

Supra, note 6. 

3 Op. cit. p.13. In discussing the subject of a tape-recording as “real evidence” he cites 
articles in [1954] Crim.L.R. 96 and [1961] Crim.L.R. 598 and cites further Maqsud Ali and 
Hussain [1966] 1 Q.B. 688, where many authorities are gathered. 
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tape-recorded confessions have been admitted as original evidence. 
Such recordings must be admissible, if only on the basis that the 
voice of the defendant, once identified as belonging to him, will 
authenticate the recording as his instrument in the same way aS a 
document written in the hand of the maker is self-authenticating. 
Where there is an issue between the parties as to the originality 
of the proferred recording of an interview, the defence taking an 
objection to the playing of the tape on the ground that it is a 
doctored or edited copy of the original, it has not been settled at the 
appellate level whether the rule is that the tape may be played to 
the jury on the making out of a prima facie case that it is original or 
whether the judge must first be satisfied of this beyond a reasonable 
doubt. In Stevenson, a first instance ruling at Nottingham Assizes, 
Kilner Brown J. apparently found it unnecessary to express an 
opinion as to the proper test, although it may be the implication of 
the following passage of his ruling that he actually decided the 
matter on the balance of probabilities: 
“Once the original is impugned and sufficient details as to 
certain peculiarities in the proffered evidence have been exam- 
ined in court, and once the situation is reached that it is likely 
that the proffered evidence is not the original—is not the 
primary and best evidence—that seems to be to create a situation 
in which, whether on a reasonable doubt [the defence position] 
or whether on a prima facie basis [the Crown’s submission], the 
judge is left with no alternative but to reject the evidence. In 
this case on the facts as I have heard them such doubt does 
arise.” 


In Robson and Harris,* on the other hand, a first instance ruling at 
the Central Criminal Court, Shaw J. held that although it was 
difficult to draw the philosophical or theoretical boundary between 
matters going to admissibility and matters going properly to weight 
and cogency, the court was required to do no more than satisfy itself 
that a prima facie case of originality had been made out by evidence 
which defined and described the provenance and history of the 
recordings up to the moment of production in court and had not 
been disturbed on cross-examination. If that evidence appeared to 
remain intact after cross-examination it was not incumbent on the 
judge to hear and weigh other evidence which might controvert the 
prima facie case; to embark on such an inquiry would be to trespass 
on the ultimate function of the jury. In the event his Lordship 
elected to hear evidence on both sides and to decide the question on 
the balance of probabilities, which he resolved in favour of the 
prosecution.“ 





“ See Barr and Halverson, supra, note 39. 

a Hor 1 All E.R. 678, 680. See also Maqsud Ali, supra. 

“6 [1972] 2 All E.R. 699. 

“ It has been held in Australia that the rule requiring production of the original writing 
does not apply to tape-recordings which are treated as photographs of things to which 
secondary evidence can be received in the absence of an explanation of the non-production 
of the original: Matthews and Ford [1972] V.R. 3, cited in Cross at p.14. 
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Under a tape-recording regime it will be normal practice for the 
prosecution to prepare and serve on the defence a transcript of the 
tape on which they propose to rely. Then, if there is no dispute on 
the interpretation of particular answers of a sort which can only be 
resolved by listening to the intonation in which they were delivered, 
the transcript may, with the consent of the defence, be adduced in 
lieu of the recording, with the consequent saving in time and 
expense.*® But circumstances may be envisaged in which the prose- 
cution assert that the tape has inadvertently been erased or otherwise 
mislaid and in which they seek, therefore, to exhibit a transcript 
instead. Whether or not they may be permitted to do so ought, it is 
submitted, to depend on exactly the same principles as were extrapo- 
lated earlier from Stowe v. Querner in relation to the exhibition of 
the copy of an original confession-paper under the rule of profert. 


CONCLUSION 


In this article we began by describing the three methods employed 
in England for recording statements to the police by persons subse- 
quently charged: narrative statements purposively recorded by the 
maker; the post facto note used for recording both spontaneous 
utterances and answers in reply to questioning; and the increasingly 
preferred simultaneous record. It has been argued that the last of 
these enjoys distinct advantages over the two older methods, in 
particular in that it avoids the rather restrictive constraints on 
composition imposed by the Judges’ Rules and yet produces a 
detailed record which the accused is likely to agree to sign as an 
accurate reproduction of his statements, a willingness which is not 
likely to be evinced in the case of post facto notes presented to him 
for validation. Furthermore, the relative formality of a session of 
questioning in which the answers are taken down in long-hand will 
serve as a form of implied and continuing caution to the suspect that 
he should take care how he answers. The benefit to be gained from 
this will probably outweigh the slight drawback that an interview 
conducted slowly enough to be taken down in long-hand may tend 
to become rather stilted. Yet, there is no reason why this should 
necessarily derogate from the cogency of the questions or the truth 
of the answers. The appearance of the accused’s signature against 
each of his answers will make it difficult for him to deny or retract 
them and from the point of view of the prosecution it will be an 
advanage to be able to exhibit the record and allow the jury to enjoy 
sight of it throughout their deliberations. Whether, however, this is 
likely to be such a good thing in the interests of a fair trial is open 
to debate. We have demonstrated, further, that oral evidence of the 
defendant having orally agreed the accuracy of the record either on 
checking it for himself or having heard it read back to him will be 
sufficient, on the authority of a late eighteenth-century case now 
largely forgotten, to warrant exhibition of the record. We have also 





8 See Maqsud Ali, supra, at p.702. 


REPORTS OF COMMITTEES 


THE REVIEW OF INVESTOR PROTECTION—THE GOWER REPORT 


Ir is perhaps not surprising that the Gower Report’s proposals for 
reform of investor protection law appear at a time when the financial 
institutions and markets of the City are going through a period of 
transformation in the wake of the Parkinson—-Goodison agreement. 
A new regulatory structure will not only help to “legitimate” the 
transformed institutions and markets of the City but also generate 
investor confidence that those changes have not been achieved at 
the expense of investor protection—an object which is critical to the 
present Government’s policy of encouraging wider share ownership. 

The proposals contained in the Review can be divided into two 
related categories; those directed towards systematisation and ration- 
alistic reform of the legal regulation of investment dealing and those 
directed towards the establishment of a comprehensive system of 
self-regulation for the investment industry, subject to the overall 
surveillance of a Governmental agency. 


Systematisation and Rationalisation 


In order to properly analyse the Report’s rationalising purpose it is 
helpful to recapitulate, in a schematic way, the typology of different 
types of authority advanced by Weber—the foremost theorist of the 
rationalising tendency in modern societies. In Weber’s social theory 
the most modern form of power legitimation, and therefore the one 
most characteristic of advanced industrial societies, is legal auth- 
ority." Unlike the other two forms of authority posited by Weber— 
traditional and charismatic—which rely respectively on taken-for- 
granted conservatism or the charisma of a leader or leader class— 
legal authority purports to legitimise power by reference to a 
particular kind of rationality. This kind of rationality or 
consciousness—which can be referred to as legal-bureaucratic 
rationality-—develops an increasing hegemony because it is associ- 
ated with the growing bureaucratisation which Weber perceives as 
the most distinctive characteristic of advanced industrial societies. 
This pervasiveness of legal-bureaucratic rationality in modern 
societies is reflected clearly in “The Review of Investor Protection.” 
It is clearly evident both in its diagnosis of what is lacking or 
inadequate in the existing regulatory apparatus and in its prescrip- 
tions for reform. One of the chief concerns of the Report is to 
ee 


! Max Weber, Economy and Society (1968), Vol. 1, p.217. 

2 Ibid. pp.217-220. . 

* Ibid. pp.220-223. Weber’s attitude to rationalisation is ambivalent. He approves its 
role in demystifying older religious or quasi-religious explanations of the social process. He 
also accepts bureaucratic rationality as an inevitable condition of Organising modern 
massified societies. On the other hand rationality can itself become a mystification when it 
purports to arrive at a rationality of ends (value rationality) through a rationality of means 
(instrumental rationality). See Karl Lowith, Max Weber and Karl Marx (1982), pp.40-52 
and Anthony T. Kronman, Max Weber, (1983), pp.182 et seq. 
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ensure the maximum administrative tidiness and uniformity of the 
relevant regulations. The Discussion Document,* which preceded 
the Final Report, identified the failings of the existing regulatory 
ae as: 
. complication, uncertainty, irrationality, failure to treat like 
alike, inflexibility, excessive control in some areas and too little 
(or none) in Others, the creation of an elite and a fringe, lax 
enforcement, delays, overconcentration on honesty rather than 
competence, ‘undue diversity of regulations and regulators, and 
failure overall to achieve a proper balance between Govern- 
mental regulation and self-regulation.”° 


This concern with regulatory uniformity and tidiness leads the 
Report to the conclusion that one of the main, if not the main, 
obstacle’ to more effective enforcement of the regulations is the 
complex and piecemeal nature of the regulations themselves. For 
example, in response to the argument that the principal defect in the 
existing law is the failure properly to enforce it, Gower answers that 
this weakness is “inherent in the present system with its irrationalities 
and failures to treat like alike.” Again in answer to the criticism 
that the Discussion Document exaggerated the importance of logic 
and tidiness, the Report reiterates the importance of administrative 
rationality for legal legitimacy: “A law which is unintelligible or 
which does not treat like alike, thereby understandably being 
regarded as capricious by those to whose transactions it does apply, 
will not be observed and cannot be effectively enforced.”’ The 
implication clearly is that regulatory clarity and tidiness, if not a 
sufficient condition for effective enforcement, is at the least a 
necessary condition. 

Systematising and rationalising tendencies are also evident in the 
treatment of the regulation of life assurance and unit trust market- 
ing. These two different types of investment are subject under the 
existing law to quite different regulatory systems. This the Report 
argues is pure regulatory irrationality, an example of the failure to 
treat like alike, because beneath the differences in form both life 
assurance and unit trusts are in substance “essentially collective 
investment undertakings” and in practice the two forms “are now 
inextricably interwoven.”? To remove this anomaly, the Report 
recommends the repeal of section 79 of the Insurance Companies 
Act 1982, which excludes contracts of insurance from the operation 
of the Prevention of Fraud (Investments) Act 1982, and recommends 
that it be replaced by a provision in the proposed Investor Protection 
Act to the effect that contracts of long term business of insurance 


4 L. C. B. Gower, Review of Investor Protection: ‘A Discussion Document (HMSO, 
January 1982). The Discussion Document has a more detailed examination of the failings 
of the existing law than the Final Report. 

5 Ibid. para. 10.04. 

6 Final Report, Cmnd. 9125 (1984), para. 10.12. 

7 Ibid. para. 1.12. 

8 Ibid. Chap. 8. 
9 Ibid. para. 8.01, and Discussion Document, para. 5.04. 
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companies (i.e. life insurance but not general insurance) should be 
regarded as investments for the purposes of the latter Act. Also 
the Report recommends that regulation-making powers should be 
exercised to bring the “permitted links” for insurance policies and 
the permitted underlying investments of unit trusts more into line. 

This process of looking behind differences in form to detect 
underlying unities and similarities in function and substance is also 
apparent in the discussion of public issues, takeovers and insider 
dealing.“* The multifarious regulations governing these topics pro- 
vide plenty of scope for rationalisation. The Report proposes that 
the statutory provisions in the Companies Act relating to public 
issues, takeovers and insider dealing should be transferred “in a 
revised and modernised form” to the proposed Investor Protection 
Act. This is to provide a more rational and specialised division of 
function between the Companies legislation and the proposed Act. 
The former will regulate the bodies (companies) that issue invest- 
ments while the latter will regulate the terms of the investments, 
and the dealing in and marketing of investments. ! 

The major inconsistency identified by the Report in this area is 
the difference in the rules which obtain when securities are offered 
on an issue and those which apply when they are offered on a 
takeover. This is notwithstanding the underlying functional similarity 
between these two situations. The former are governed by the 
prospectus provisions of the Companies Act 1948" and if the 
securities are to be listed on the Stock Exchange, by the latter’s 
Requirements for Admission to Listing set out in its Yellow Book. 
The prospectus provisions of the latter are more comprehensive and 
modern than the statutory provisions and in addition require that 
the prospectus be pre-vetted by the Stock Exchange. The position 
is similar if the securities are to be admitted to the Unlisted Securities 
Market. On the other hand, the prospectus provisions of the 
Companies Act 1948 have no application to takeovers.!> However, 
takeover documents are circulars relating to investments within the 
meaning of section 14 of the Prevention of Fraud (Investment) Act. 
They are covered by the requirements of the Licensed Dealers 
(Conduct of Business) Rules. In practice most takeovers are con- 
ducted by “exempt” dealers, not licensed dealers, although the 
former are expected to comply with the Rules. In the case of public 
companies, and some private companies, the City Code on Takeovers 
and Mergers is applicable. When listed companies are involved, the 
ee 


' Final Report, para. 8.32 and Recommendation 37. However, life insurance companies, 
or their intermediaries, authorised in the U.K. or any other EEC Member State would not 
as such be required to register for investment business. This is necessary in order to comply 
with the EEC Life Assurance and Intermediaries’ Directives. 

1 Ibid. para. 9. 

2 Discussion Document, para. 2.07. 

B ss.37-55, 

“4 Final Report, para. 9.05. 

15 Government Stocks & Other Securities Investment Co. v. Christopher [1956] 1 W.L.R. 
237. 
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Stock Exchange’s Yellow Book is applicable and this includes, among 
other things, a requirement that takeover documents be subject to 
pre-vetting. In the case of companies not covered by the City Code, 
most are likely to be covered by the General Permission recently 
issued by the Department of Trade in respect of takeovers of private 
companies. The General Permission prescribes the information that 
will have to be disclosed by bidders making use of it. 

To avoid this inconsistency, the Report recommends that the 
primary principle should be that invitations to the public, whether 
on an initial offer of securities or on a takeover, should be treated 
on broadly similar lines. In addition to this, the existing prospectus 
provisions of the Companies Acts are antiquated and require over- 
haul. The Report therefore recommends the introduction of a 
number of reforms first suggested by the Jenkins Committee’® and 
the rationalisation of the prospective provisions by the elimination 
of “. . . unnecessary differences between issues of the securities of 
domestic companies and those of foreign companies, between those 
of listed and unlisted securities and between those relating to primary 
and secondary distributions” and by their extension “to any public 
offering of marketable securities not regulated under any other legal 
regime.”?” 

Pre-vetting of prospectuses for listed securities is now mandatory 
under the adopted EEC Directives concerning listed securities which 
have recently been applied in this country."* The Report believes 
this does not go far enough given the relatively large number of 
prospectuses which are issued concerning unlisted securities.” The 
Report therefore firmly recommends that pre-vetting of all prospec- 
tuses should become mandatory under British law, whether or not 
this becomes a requirement in the proposed European Draft Direc- 
tive on Public Issues.” In addition to pre-vetting, the Report 
identifies the importance of subsequent surveillance by the 
Exchange.” 

These two functions of pre-vetting and subsequent surveillance 
would, the Report envisages, be performed by the Stock Exchange 
so far as public issues of listed or USM shares are concerned. As 
regards other public issues the Council for the Securities Industry 
and the Takeover Panel, “would assume these roles so long as the 
sponsorship of the issue was being undertaken by a member of any 
of the self-regulatory bodies represented on the CSP’? This would 
leave, the Report hopes, only a minimal residue of principally small 

16 Cmnd. 1749, paras. 235-252. 

17 Final Report, Recommendation 73. 

8 Dirs. 80/390/EEC, 79/279/EEC and 82/121/EEC brought into effect by the Stock 
Exchange (Listing) Regulations 1984 (S.I. 1984 No. 716). 

19 Figures compiled by the Report show that in the period 1978-83 they constituted no 
less than 29-6 per cent. of all registered prospectuses. 

2 Final Report, para. 9.19. 


2 Ibid. para. 9.24. 
2 Ibid. para. 9.25. 
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issues to the direct surveillance of the Department (or Commission 
if one were established).” 

As part of the general systematisation and rationalisation, the 
provisions presently in section 209 of the Companies Act 1948 will 
be transferred to the proposed Act but clarified by making their 
application directly referable to takeover offers as defined in section 
75(3) of the Companies Act 1980.74 Also certain amendments rec- 
ommended by the Jenkins Committee” should be introduced. Sec- 
tions 191-194 should remain in the Companies Act, since they do 
not relate exclusively to takeover situations, but the Report rec- 
ommends that equivalent provisions, specifically restricted to take- 
over offers, should be incorporated in the part of the proposed Act 
dealing with takeovers. However, again the opportunity should be 
taken, both with respect to the version in the Companies Act and in 
the proposed Investor Protection Act, belatedly to introduce reforms 
recommended by the Jenkins Committee and to close loopholes 
which have appeared since.” 

Also to be rationalised are the insider dealing provisions of the 
Companies Act 1980. The transferral of these provisions from the 
companies legislation to the proposed Act provides an opportunity 
to remove certain anomalies. The chief anomaly is that they are 
presently confined to dealing in the securities of a company, i.e. not 
dealings in the units of a unit trust or Government stocks. Another 
is that a Crown servant who deals on the basis of price-sensitive 
information acquired from his profession is liable while a local 
authority officer is not. Hence the Report recommends that, on re- 
enactment, the provisions be extended to cover market dealings in 
all securities whether of a company or not, and to all public servants, 
local as well as central.” 


Self-regulation 
The second category of proposals concerns the establishment of a 
system of “self-regulation” for the investment industry. This the 
Report refers to as the “basic principle” of the proposed scheme and 
it is that regulation should be based on a “comprehensive system of 
regulation within a statutory framework based so far as possible on 
self-regulation subject to governmental surveillance.” One of the 
failures of the existing system identified in the Discussion Document 
is its failure to achieve the “right balance” between Governmental 
and self-regulation.” The Discussion Document listed the different 
degrees of Governmental and self-regulation in the different areas 
of the investment industry and concluded that the “overall balance 
% Recommendation 74, \ 


3 Cmnd. 1749, para. 294(1). 
% See ibid. para. 99(h), (i) and (k) and Taupo Totara Timber Co. v. Rowe [1978] A.C. 
537 


7 Final Report, para. 9.35. 
% Ibid. para. 2.03. 
? Discussion Document, para. 15. 


558 THE MODERN LAW REVIEW [Vol. 47 


surely cannot be right when there are so many different balances 
between Governmental regulation and self-regulation.” Nevertheless 
the importance attached to this “right balance” is perplexing because 
as the Report itself admits “. . . the borderline between Govern- 
mental regulation and self-regulation has inevitably become blurred 
and some of the recommendations . . . in this Report would, if 
implemented, blur it still further. Many self-regulatory bodies are 
(and would be) undertaking tasks which would otherwise have to be 
undertaken by the Government and, to some extent, act on its 
behalf.”°° | 

Under the: proposed scheme control would be exercised at two 
levels: day-to-day management would be the responsibility of the 
network of self-regulatory agencies, while overall control and 
policy-making, including registration of self-regulatory agencies, 
would be the responsibility of a Governmental regulatory body. The 
Final Report has made two compromises on the scheme as originally 
outlined in the Discussion Document. First, the Discussion Docu- 
ment had hoped that there would be a distinct demarcation of 
function between the overall body and the self-regulatory agencies. 
Gower now regretfully accepts that this will not be possible because 
the self-regulatory agencies will not be sufficiently comprehensive to 
cover the whole field of investment business. The overall Govern- 
mental regulatory body will therefore have to act as day-to-day 
regulator for those firms and institutions not registered, for whatever 
reason, with any self-regulatory agency. Secondly, Gower had also 
initially hoped that there need only be four self-regulatory agencies 
based on “functional divisions of investment business.”*' After 
consultation Gower concludes that this is impracticable with regard 
to the number of already established institutions and organisations 
in the field. The self-regulatory agencies should, therefore, be based 
on the present professional, commercial and institutional groupings 
rather than on functional divisions and there will have to be rather 
more than four of them—but he hopes not more than 20. 

A chapter of the Report is devoted to discussing whether the 
function of overall Governmental regulator would be better per- 
formed by a self-standing Commission or by the Department of 
Trade. The arguments both ways are extensively listed. In principle, 
Gower prefers the option of a self-standing Commission because, 
among other reasons, it could be expected to develop “greater 
expertise and commercial and professional know-how” and offer 
“sreater specialization.”** Nevertheless, in spite of this, Gower 
recommends leaving this role to the Department of Trade because 
this option is more likely to be acceptable to the Government and 
the City. However, this recommendation is subject to the qualifi- 


3 Final Report, para. 3.15. 

31 Ibid. para. 2.04. 

32 Ibid. para. 3.09(a). 

3 Discussion Document, para. 7.08. 
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cation that, “if and when it is decided to introduce legislation, it is 
apparent that a substantial volume of direct Governmental regulation 
and supervision of investment business will have to be undertaken” 
then the Governmental role should be given to a self-standing 
Commission.*4 

This two-level control system constitutes a settlement between the 
state and the financial institutions in their capacity as self-regulatory 
agencies. The state recognises the self-regulatory agencies in return 
for the delegation to them of certain of its social control functions. 
This state of affairs accords with Winkler’s definition of corporatist 
law. Winkler defines corporatism as “an economic system which 
combines private ownership and state control.” Its main attribute is 
that it constitutes “an economic system in which the State directs 
and controls predominantly privately-owned business towards four 
goals: unity, order, nationalism and success.”*° The chief principle 
of administration of the new corporatist order is “self-regulation.” 
“Self-regulation” is preferred to direct legal regulation for both 
ideological and practical reasons. At an ideological level corporatism 
asserts the fundamental unity of society and therefore wishes to 
minimise the appearance of conflicts of interest or state coercion. To 
provide formal legal controls would, therefore, be “providing for 
the resolution of conflicts that should in theory never occur.”?’ The 
State prefers “indirect forms of administration to avoid the appear- 
ance that the State is doing any regulating and that any interest 
groups are recalcitrant.”** At a practical level the state resists the 
direct use of law because it fetters state discretion to adjust its 
“policies, techniques and instruments in response to changing prob- 
lems and circumstances.” The law is a fetter in that it involves 
delay, the constraint of judicial discretion and precedent, and 
because of the technicalities of due process. However, although 
corporatism prefers “self-regulation” to the use of law, Winkler 
foresees a “phase of transition to corporatism”® while effective 
institutions of self-regulation are being established during which 
governments will continue to have recourse to law. During this 
period the state will be concerned to minimise the constraints of law 
while maximising its own control and field of discretion by 


“the elimination of explicitness and specificity in the drafting of 
legislation . . . while maintaining a facade of legality. To the 
extent that a corporatist regime continues to go through the 
ritual of formalising its intentions it will adopt an Enabling Act 
model of the law. The principles are to describe the purposes of 
the Act at such a high level of abstraction that they are 


* Final Report, para. 3.12. 
3 J. T. Winkler “Law, State and Economy: The Industry Act 1975 in Context” [1975] 
British Journal of Law and Society 103. 

3% Ibid. p.106. 

7 Ibid. p.118. 

% Ibid. p.119. 

% Ibid. p.118. 

Ibid. p.119 


560 THE MODERN LAW REVIEW [Vol. 47 


uncontentious, to define the area of application so broadly as to 
be unrestricted, and to leave the content and powers to be 
specified administratively at a later date.” 


The result of this avoidance of explicitness is to establish what is in 
effect a permanent bargaining situation between the state and other 
interest groups in which the state is free to develop policies and 
negotiate with whatever resources it has available. “The use of 
abstract and discretionary formulations in legislation are a means of 
loosening constraints on state action, giving it greater opportunity to 
exercise such power as it has available.” 

Many of the characteristics that Winkler identifies are to be found 
in the scheme proposed by the Report. Thus the substance and 
detail of the regulations will be left to subsequent, subordinate 
regulations, rather than be included in the Act itself. In particular, 
the rules relating to applications for registration and the conduct of 
business of those registered will be drawn up by the Department (or 
Commission) based on the existing Regulations. 

The proposed scheme will also give wide-ranging discretions both 
to the Secretary of State and the Department or Commission. The 
Department or Commission would not only have discretion to 
decide, on applications for direct registration, whether the persons 
running the firm were “fit and proper” to carry on investment 
business but would also have the power to suspend or revoke 
registration of firms directly registered and the power to prohibit 
any registered firm from employing any person who had been found 
guilty of an offence of fraud or an offence under the Act.* The 
Secretary of State will also be given the power to make orders 
banning any insurance salesperson or intermediary from acting as 
such (subject to the right to have the matter referred to an indepen- 
dent tribunal) (Recommendation 43). The Secretary of State will 
have the power to make Regulations determining the extent to which 
the long term insurance business of a company not authorised in any 
EEC state can be promoted or advertised in the United Kingdom. 
The Secretary of State would also be given the power to make 
Regulations and Codes of Conduct governing life insurance inter- 
mediaries. This power “should be expressed sufficiently widely to 
enable him [sic] to approve a Code produced by an industry body, 
which would thereupon have the same effect as one made by him.” 
(Recommendation 42.) In addition the proposed Act “should 
empower the Secretary of State to make Regulations controlling 
commissions payable to intermediaries (independent or tied) on 
dealings in investments and this power should forthwith be exercised 
in relation to sales for life insurance and trust units.” (Recommen- 
dation 46.) Finally, the Act should make it an offence to engage in 


"| Ibid. p.121. 

“ Ibid. p.122. 1 

44 Final Report, Recommendations 29 and 35. Although in the case of these powers 
there would be a right of appeal to an independent tribunal whose decision, subject to 
judicial review, would be final and binding on the Department (or Commission). 
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any form of “cold-calling” in relation to investment business except 
to the extent permitted by Regulation made by the Secretary of 
State. These exceptions should include contracts of long-term busi- 
ness of insurance companies (or friendly societies) and units of 
certified unit trusts and mutual funds and the exceptions already 
allowed under the present Licensed Dealers (Conduct of Business) 
Rules. 

If corporatist law is to be successfully used as a basis for state 
bargaining and state direction then its area of application must be 
defined “so broadly as to be unrestricted.” Consistent with this, the 
Final Report recommends that the definition of “investment” for the 
purposes of the proposed Act should cover all types of property 
except physical objects over which the purchaser has exclusive 
control after their acquisition (para. 4.02). This will therefore include 
commodity and financial futures and also life insurance policies to 
the extent that they are investments as well as insurance contracts 
which they usually are (paras. 4.03 and 4.05). Gaming contracts 
would, however, be excluded although the Report gives no inkling 
as to how these are to be distinguished from investments. Pro- 
fessional investment advisers will require registration except some- 
one who is employed to advise his or her employer only (but this 
exception will not apply to those employed by an employer to advise 
its pension fund trustees) (paras. 4.08-4.13). Commodity and fin- 
ancial brokers would also be required to be registered (para. 4.16). 
Unlike the present system of registration of “principals” and “rep- 
resentatives,” employees will not be required to be registered 
separately from their employing firms (para. 4.14). 

Protection under the Act would extend to professional as well as 
private investors because “they are as deserving as the private” and 
because increasingly the general public invests indirectly through 
institutions (para. 4.12). However, the present “professionals only” 
exemption” will be retained but redrafted so as to restrict it more 
effectively to professionals carrying on investment business and 
ensuring more effectively that professionals do not advise non- 
professional clients to buy or sell on the basis of exempt documents 
unless they have adequate and reasonable grounds for that advice 
(para. 4.27). 

One of the mechanisms employed by the state to “control without 
being seen to control”* is to operate through the use of “quasi- 
institutions.” These are “nominally independent or even private 
organizations” co-opted or created by the state to implement its 
policies. The advantage of operating through quasi-governmental 
institutions is not only that it generates images of autonomy but also 
it permits the Government to deny responsibility for the decisions of 
the institution (which as Gower points out is an advantage a self- 
standing Commission would have over the Department of Trade— 


“ Prevention of Fraud (Investments) Act 1958, s.14(3)(5). 
45 Winkler, op. cit. p.122. 
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para. 3.09(v)). Combined with the use of quasi-institutions is the 
principle of delegation of enforcement which according to Winkler is 
“the general principle of corporatist administration.”*° For Winkler, 
delegated enforcement maintains the appearance of autonomy with 
the reality of state direction—an insight which is borne out by the 
Report’s proposals concerning self-regulatory agencies. For while 
these will in theory determine their own rules, this apparent auton- 
omy will in practice be circumscribed, first, because the rules of the 
self-regulatory agency must offer no less investor protection than 
the rules formulated by the Department (or commission), (Rec- 
ommendation 25(d)) and secondly because the Secretary of State 
would have the power (by Order confirmed by an affirmative 
resolution of both Houses of Parliament) to veto a change of rule 
by, or to amend any rule of, a recognised self-regulatory agency 
(Recommendation 26). 

The self-regulatory agencies, in order to be able to effectively 
carry out their control and disciplinary functions, have to be consti- 
tuted as legally-established monopolies. Such monopolies are anal- 
ogous to the monopolies that exist in certain professional fields.” It 
is therefore not surprising to find the Report utilising elements of 
professional ideology in its justification of the self-regulatory agen- 
cies. So the Report recommends that self-regulatory agencies should 
only be recognised if they satisfy the Department/Commission on a 
number of points, viz. that its membership rules are fair; that its 
rules ensure that its members are fit to undertake investment 
business, that its conduct of business rules are adequate to protect 
the public and cover such topics as, conflicts of interest, disclosure 
of remuneration sources, information to be supplied to clients and 
safeguards for clients’ money in the event of the collapse of the 
business; that these rules are adequately monitored and that the 
rules secure adequate independence from sectional interests and that 
they involve no undue restraints on competition.” 

Larson, in her study of professionalism,” argues that the sources 
of professional prestige and authority change during a process of 
modernisation from so-called “traditional” sources of prestige to 
“modern” sources. (This can be seen as the counterpart of the 
movement from traditional authority to legal-bureaucratic authority 
in Weber’s sociology.) Larson also divides the sources of professional 
prestige, both traditional and modern, into “autonomous” and 
“heteronomous”: the former refers to those means that are to a 





4% Ibid. p.124. 

“ Winkler draws a sharp distinction between corporatist self-regulation and professional 
self-regulation (Winkler, op. cit. p.125). The latter he argues is entirely free of the state. 
This argument is, it is submitted, unconvincing. It ignores the extent to which professions 
have historically sought state assistance and backing in establishing their monopolies and 
the emergence of the “new” state-sector professions. Winkler’s idealised, if not mythical, 
portrayal of professional autonomy is connected, one suspects, with his theoretical object 
of establishing professions as a potential countervailing force to the state. 

*® See the Report, ibid. Chap. 6. 

2 M. S. Larson, The Rise of Professionalism (1977), pp.66-69. 
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large extent in the power of the profession itself, the latter to those 
means that are determined or formed by other social groups or the 
state. The traditional autonomous sources of professional prestige 
are liberal or aristocratic education and the traditional heteronomous 
sources are the aristocratic and gentlemanly characteristics that arise 
from the traditional profession’s close association with the elite 
strata. The traditional sources of prestige were, not unnaturally, 
achieved by the traditional, older—and hence more prestigious— 
professions. The modern, autonomous sources of prestige are sy- 
stematic, technical training and testing and the heteronomous sources 
of prestige are registration and licensing by the state. The modern 
sources of prestige appear with the emergence of newer professions 
competing with the traditional professions’ prestige, and with the 
attempts of a larger social group to break into the elite’s monopoly 
of the older, traditional professions. An important weapon in this 
endeavour was the rationalistic, technocratic, “progressive” 
outlook—uwith its cult of efficiency and competence—which obviously 
challenged the old elite’s self-reproducing, informal patronage net- 
works. Technocracy, with its appeal to rationalism and an ever more 
refined division of labour, was ideologically unstoppable and the old 
elites—at the level of legitimation at least—had to make concessions. 
(This can be illustrated in an anecdotal way by the recent history of 
the English legal profession—particularly the barrister’s side. Prior 
to the Second World War most of those destined for the higher 
positions in the legal profession read classics or some other elite 
cultural discipline at University and learned their law only subse- 
quently, either in crammers or during their legal apprenticeships, 
thus giving rise to the fact that, until very recently at least, it was 
more common than not for the higher English judiciary not to have 
read law at university.°° It was only after the War that the pressure 
for technocratic legitimation became so overwhelming that even 
elite-sponsored recruits to the legal profession began to read law at 
university.) 

This digression has been necessary in order to properly contextu- 
alise the Gower reform proposals. If Larson’s analytical framework 
is applied to the older City institutions, particularly the Stock` 
Exchange, it is clear that they have achieved a degree of professional 
legitimacy through traditional means. At the margin of the financial 
world though, groups and associations have emerged which are 
involved in investment business and which would welcome more 
modern sources of professional prestige as a means of levelling out 
sae a Sr ae ca — NR a la ree edt 


® See e.g. L. Blom-Cooper and G. Drewry, Final Appeal. A Study of the House of 
Lords in its Judicial Capacity (1972), pp.160-163. Of the 47 English judges appointed to 
the House of Lords.between 1876 and 1969 only 14 had law degrees or degrees in which 
law formed a part, the first of these being Lord Blanesburgh, appointed to the House of 
Lords Bench in 1923. Of the 14, eight were Oxford jurisprudence degrees, the remaining 
six were all Cambridge degrees. The most common degree subject was classics, 19 of the 
English House of Lords judges appointed in this period had degrees in this subject (20 if 
Lord Denning, who had degrees both in jurisprudence and classics, is included). The 
Scottish and Irish appointments do appear to have a higher proportion of law graduates. 
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the differences between them and the older, more prestigious 
professions. An uneasy and unusual compromise between the two 
professional legitimation systems was arrived at in the original 
Prevention of Fraud (Investments) Act 1939. The older, prestigious 
institutions, who were regarded as trustworthy by virtue of their elite 
associations, were “exempt” from the licensing requirements whereas 
parvenus and outsiders involved in the business were required to be 
licensed, a distinction they not unnaturally resented. Gower rightly 
criticises this distinction between “elite and fringe.”°! Gower’s 
answer -is to seek to implement a uniform system of legitimation 
through the principle of self-regulation subject to governmental 
surveillance. This will implement the principle that should have been 
contained in the 1939 Act and will achieve the full transformation 
from traditional to modern systems of legitimation. The Gower 
proposals constitute then a more modern and stable legitimacy for 
City institutions, replacing their traditional legitimacy, but at the 
expense of loss of autonomy to state direction and loss of status 
distinctions from the “fringe.” 

As part of the proposed trade-off the state will expect closer 
collaboration from the self-regulatory agencies in its general social 
control functions. For example, in return for the state granting the 
self-regulatory agencies powers of subpoena and protection from 
civil liability for use in their internal disciplinary processes, the state 
will expect greater co-operation from the self-regulatory agencies in 
reporting transgressors to the appropriate authorities,” thus further 
blurring the borderline between Governmental regulation and self- 
regulation. 

The technocratic™ bias of the Report is also evident, from the 
discussion of the self-regulatory agencies’ exclusion/inclusion func- 
tions. The Discussion Document identified emphasis on honesty 
rather than competence as one of the defects in the existing system.” 
On the analogy with technocratic professions Gower would like to 
see educational qualifications play a larger role in this process. The 
problem in doing this in this context is the lack of any agreed 
“science” of investment business, with a specific cognitive identity, 
which can form the basis of the qualifications. Gower appears to 
recognise this difficulty because he notes: “. . . I fully appreciate 
that investment business, which hitherto has been largely free for all 
whether or not they have any relevant educational and training 
qualifications, cannot at once be elevated to a status remotely 
approaching that of a learned profession.”°> 

1 Discussion Document, para. 5.10. 

%2 Report, op. cit. para. 5.10. 

53 Technocracy is something which professionalism and bureaucracy have in common, 
see Weber op. cit. p.221. “The role of technical qualifications in bureaucratic organizations 
is continually increasing.” 


4 Discussion Document, op. cit. Chap. 5. 
5 Report, op. cit. para. 6.26. 
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Gower is forced merely to recommend a general increase in 
the requirements for educational qualifications without specifying 
their content in any detail. Technocratic bias is also displayed 
in the discussion of the regulation of insurance intermediaries where 
Gower refers to the “dangers in permitting increasingly complicated 
types of investment to be sold by those who cannot, in the light 
of their education and training often be adequately equipped to fully 
assess the relative advantages to particular clients of what is on 
offer... .”°° 

Another hallmark of technocratic rationality is its suspicion and 
dislike of popular justice even in the attenuated form that it is 
represented by the jury system. It is therefore entirely in keeping 
with the technicalisation of investment regulation proposed by the 
Report that it recommends that consideration be given to the idea 
of replacing the jury in cases of commercial fraud with two specialised 
lay assessors “with relevant commercial and accountancy experi- 
ence” although the Report doubts whether this will be “practical 
politics.” 


Conclusion 


The settlement proposed by the Gower report constitutes state 
acceptance and legitimation of the City’s institutions in return for 
the latter’s acceptance of a degree of state control and direction, in 
the guise of a system of “self-regulation,” and transformation of its 
prestige sources from traditional to technocratic. Once this is 
achieved the City and its institutions will be transformed from being 
“a private club to a recognised self-regulatory agency within a 
statutory framework of control.”°8 

This transformation asserts the need for public accountability of 
private institutions and the replacement of traditional elitism with 
technocratic professionalism and bureaucratic rationality. To this 
extent the Report constitutes a modernizing strategy. Where it falls 
short is in its inability to go beyond this—to perceive the problematic 
nature of bureaucratic rationality, the problematic nature of equating 
public accountability with state control and the failure to critique 
the inegalitarian character of technocracy. This leads the Report into 
the dilemma of bureaucratic rationality identified by Weber—that 
there can be no effective rationality of means without a clearly 
articulated rationality of ends—a rationality that bureaucracy cannot 
provide. This is illustrated by the Report’s emphasis on rationalising 
rules at the expense of a thoroughgoing examination of the purposes, 
objects and desirability of regulation, its economic cost and the 
likelihood of the proposed regulatory apparatus actually achieving 
its objects. The hope that the explicit discussion of political and 
value priorities could be avoided or disguised by reference to 

% Ibid. para. 8.18 (my emphasis). | 


5 Ibid. paras. 10.24 and 10.25. 
% Ibid. para. 5.06. 
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bureaucratic rationality and neutral administrative science should 
now be regarded as over. Effective political reform requires clear 
articulation of value and ideological priorities as well as administrat- 
ive rationality. 


RICHARD WHITE* 


LAW COMMISSION: TRANSFER OF LAND—THE LAW OF POSITIVE AND 
RESTRICTIVE COVENANTS 


1. The Background to the Report 


IN 1832 the Real Property Commissioners viewed with understand- 
able perplexity the increasing popularity of restrictions imposed by 
vendors of freehold land to secure amenities to neighbouring proper- 
ties without limit of time, notwithstanding that: 
“doubts appear to have been extensively entertained . . . as to 
the efficacy of such covenants for the purposes they are intended 
to answer. The principal ground of doubt has been whether they 
could run with the land so as to bind all successive owners of 
it.” 
They considered recommending legislation to settle these doubts by 
making such covenants run with the land at law in the way that 
leasehold covenants already did, but decided against it “reserving 
the jurisdiction of the Courts of equity to interfere by injunction or 
otherwise for enforcing the due observance of such covenants in all 
cases in which Courts may deem it proper to do so.”* One hundred 
and fifty years on, the consequences of that decision are still very 
much with us. 

The Commission’s confidence in the judges of the equity courts 
was not misplaced and the pronouncement of Lord Cottenham M.R. 
in Tulk v. Moxhay (1848) that “if an equity is attached to the 
property by the owner, no-one purchasing with notice of that equity 
can stand in a different situation from the party from whom he 
purchased . . .”° elevated them, by a subtle and undeclared method 
of reasoning, from the status of purely contractual obligations at a 
stroke. 

By the time the land law was recast in the Law of Property 
legislation of the 1920s, this broad equity had hardened into an 
equitable proprietary interest but in the process had acquired some 
very inconvenient characteristics. First, the ambit of Tulk v. Moxhay 
had been narrowed‘ to exclude covenants which were positive in 
substance, requiring the expenditure of labour or money, although 
such covenants, e.g. to maintain a fence, continued to appear 


* Lecturer in Law, Brunel University. 

! 3rd Report, P.P. 1831-32, xxiii (484) 321, p.372. 

2 Ibid. at p.375. 

3 (1848) 3 Ph. 774, 778. For recent examinations of the judgment see The Conveyancer 
{1981] Conv. 55 (C. D. Bell) [1983] Conv. 29 (R. Griffith), 327 (C. D. Bell). Restrictive 
Covenants had previously been similarly enforced in Whatman v. Gibson (1838) 9 Sim. 
196, 207 and Mann v. Stephens (1846) 15 Sim. 377. 

4 Definitively, in Heywood v. Brunswick P.B.B.S. (1881) 8 Q.B.D. 403. 
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alongside restrictive covenants in building estate stipulations. This 
limitation had become firmly established by the time the English 
belatedly began to take to living in flats,’ and it makes it so difficult 
to provide the essential framework of continuing basic service 
obligations in a freehold development that the long lease has 
remained the generally accepted legal structure for flats long after it 
has fallen out of favour in housing generally. The plight of owners 
in the freehold flats that do exist® has been partly instrumental in 
keeping the reform of this branch of the law on the law reformers’ 
agenda and the drawbacks of long leases are now becoming more 
widely felt as those created in inter-war developments approach 
their end.’ 

Secondly, it is notoriously difficult to establish conclusively 
whether existing covenants are enforceable without resorting to the 
High Court." Extremely complicated rules were developed surround- 
ing the entitlement to the benefit of covenants, and these made 
many unenforceable; notwithstanding this, conveyancers have under- 
standably faithfully reproduced the covenants on successive transfers 
of land and they remain, of course, registered as land charges. 
Indeed, many of those which seemed dead have been given a new 
lease of life by a post-war judicial reaction against the excessively 
“dry technical law”? which had formerly prevailed, producing deci- 
sions which have made more covenants enforceable at the price of 
increasing the law’s uncertainty, to the benefit of insurance com- 
panies and the cost of developers." In the English title registration 
scheme they have always been recognised as posing an intractable 
problem and nothing has been done to remedy it." 

Thirdly, the inflexibility of many restrictions, and the readiness of 
the courts to enforce those which retain any value to the benefited 
owners even in altered circumstances, has often inhibited desirable 
redevelopment. This was recognised by the enactment of section 
84(1) of the Law of Property Act 1925 which enables the Lands 
Tribunal to discharge or modify restrictions on several grounds; but 
a modest widening of that provision in 1969! has been almost the 
only significant post-war statutory reform in the law of restrictive 
covenants. 





5 D. J. Olsen, The Growth of Victorian London (1976), pp.114-118. 

é On the basis of the response to a request for information made through The Law 
Society's Gazette, the Law Commission concludes that “the problem is large enough, and 
serious enough, to merit a legislative solution and . . . there are some areas, particularly 
certain coastal resorts, where freehold flats are common.” (Report, para. 20.3). 

7 The “right to buy” provisions of the Housing Act 1980 also give rise to difficulties: see 
J. E. Adams [1981] Conv. 171. 

8 Hence the statutory power to apply for a declaration under L.P.A. 1925, s.84(2). 

? The words of Clauson J. in Re Ballard’s Conveyance [1937] Ch. 473, 482. 

10 See e.g. (1963) 107 S.J. 326 and R. E. A. Poole (1969) 119 New L.J. 583. 

| Report of the St. Aubyn Commission on the Land Transfer Acts Cmnd. 5483 (1911), 
5494. 

1? L.P.A. 1969. For the operation of this jurisdiction see Preston and Newsom, Restrictive 
Covenants Affecting Freehold Land (7th ed., 1982), pp.202-324. 
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This has not been for want of consideration or criticism. Reforms 
of one or more of these defects have been suggested successively by 
the Wilberforce Committee on Positive Covenants,” the Law Com- 
mission’* and the Royal Commission on Legal Services,” and the 
lack of progress to date clearly influenced the Law Commission 
when it came to preparing its long-awaited “Report on Transfer of 
Land: the Law of Positive atid Restrictive Covenants.”’° Its own 
preference for a single, comprehensive code of “Land Obligations” 
embracing easements and analogous rights as well as positive and 
restrictive covenants has had to be relinquished as a plan which “can 
be seen in retrospect to have been too ambitious.”’’ This is disap- 
pointing for several reasons: many of these rights overlap in their 
substance and if they remain subject to different rules it remains 
necessary to provide a means of distinguishing between them; 
acknowledged defects in the law of easements, e.g. the question of 
prescription, will remain unremedied and the Law Commission’s 
own proposals for a statutory right of access to adjoining property 
to carry out necessary repairs will have to be enacted as a separate 
measure.” 

However, it is good that the Commission has confirmed its earlier 
rejection of the Benson Commission’s recommendations that: 


“the time may have come to make past and present restrictive 
covenants unenforceable except between the parties to the 
original agreement, and perhaps excepting also restrictions 
necessary. to secure privacy provided they are in a suitable 
standard form authorised by statute and not capable of varia- 
tions... . [We] believe . . . that the use of restrictive covenants 
should be curtailed by statute and reliance placed in the main 
on planning uses controlled by planning legislation.””” 


This counsel of despair, based principally on those conveyancing 
difficulties already referred to, has found few supporters. The Law 
Commission, and those who gave evidence to it, hold the view that 
private estate planning is still as socially desirable as it is undoubtedly 
popular” and it suggests no new curbs on the purchase of special 
amenities by landowners, either by outright prohibition or by a 
restriction to standard forms. Instead it is proposed to enact a 
common regime for all covenants touching and concerning freehold 


3 Cmnd. 2719 (1965). 

4 Report on Restrictive Covenants (1967) Law Com. No. 11; Rights Appurtenant to 
Land, Working Paper No. 36 (1971). 

15 Cmnd. 7648 (1979). 

16 Law Com. No. 127 (1984). Unless otherwise stated, the subsequent references are to 
this report. 

1 Para. 1.6. 

18 14th Report of the Law Reform Committee, Cmnd. 3100 (1966); Law Commission 
Working Paper No. 36 (1971). 

1? Law Commission Working Paper No. 78 (1981). 

%2 Cmnd. 7648 (1979), Annex 21.1. 
_ 2 Paras. 2.3-2.13. 
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land,” which is styled “comprehensive reform according to the 
easement analogy.” 


2. The Main Proposals: Neighbour Obligations and Development 
Obligations 


These stipulations are to be termed “land obligations” which now 
bears a more restricted meaning than it had in the working paper of 
1971.” A land obligation imposes a burden on one piece of land 
either for the benefit of another piece of land (a “neighbour 
obligation”) or in pursuance of a “development scheme” (a “devel- 
opment obligation”). “Neighbour obligations” comprise: 


“(1). .. A restriction which benefits the whole or part of the 
dominant land on the doing of some act on the servient land. 


(2). . . Carrying out on the servient land or the dominant land 
of works which benefit the whole or any part of the dominant 
land. 


(3). . . Provision of services for the benefit of the whole or any 
part of the dominant land. 


(4). . . The making of payments in a specified manner . . . on 
account or expenditure which has been or is about to be incurred 
by a PR and complying with an obligation falling within 
. . . (2) or (3) above. [para. 21.1(4)].” 
“Development obligations” may (mutatis mutandis) be any of the 
above and, in addition: 


“(5). . . requiring the servient land to be used in a particular 
way which benefits the whole or any part of the development 
land. 


(6). . . the making of payments to the manager of the devel- 
opment scheme in respect of expenditure incurred or to be 
incurred in the provision of works or services to be provided by 
him in pursuance of the scheme. 


y: . . the making of payments to the manager of a development 
scheme by way of contribution towards fees, costs or expenses 
charged or incurred by him in discharging his functions under 
the scheme. 


(8)... access to the servient land to the manager in such 
mie and for such purposes as may be specified.” (para. 
27.1(5)). 


There is also a number of “supplementary provisions” capable of 
taking effect as land obligations. These cover matters such as 
inspection and information (para. 27.2(6)). 


2 Covenants in leases are only marginally affected by the proposals. “Letting schemes” 
incorporating covenants intended to be mutually enforceable among the tenants must now 
be created as development obligations, but (exceptionally) the rule in Tulk v. Moxhay is to 
be preserved in relation to covenants in leases which impose a restriction upon the servient 
land; such ‘landlord and tenant covenants’ will not include those in which a restriction is 
imposed on the landlord’s other land outside the demise, effectivel overturning the 
inconvenient decision in Dartstone Ltd. v. Cleveland Petroleum Co. Lid. [1969] 1 W.L.R. 
1807. 

* Para. 4.21. The term was used by the Wilberforce Committee in this sense, however. 
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3. The Creation of Land Obligations 


The distinction between neighbour obligations and development 
obligations becomes significant in the context of the formalities 
required to create them. Whereas a neighbour obligation may be 
created by a few lines in a deed, like an easement, a development 
obligation must come into being in two stages, the first of which is 
a “development scheme” (paras. 7.1-7.76). This may be declared by 
any person (though he will usually be the developer) and is to be 
embodied in a deed executed by him and any other person upon 
whom it is intended to impose “makers’ obligations” such as the 
maintenance of estate roads (para. 27.1(1)(a)). It must “make 
provision” for development obligations and must identify the land 
which is to be subject to this “local law” (para. 27.1(8)(b)). It need 
not, however, either prescribe the division of the land or specify the 
obligations in detail, and although it will often be convenient to do 
the latter so that they can be imposed largely by reference to the 
scheme, they may presumably be left discreetly vague (paras. 
7.5-7.9). This distinction between neighbourhood obligations and 
development obligations echoes an existing division in the law of 
restrictive covenants, which has evolved on two distinct bases, the 
“easement analogy” and the “local law” embodied in schemes of 
development. 

However, it will be possible to create land obligations (unlike 
restrictive covenants) only by clearly labelling them as such.” This 
is thought necessary to enable them to be conclusively distinguished 
from easements and other rights with different rules, but since it is 
proposed that restrictive covenants which are not land obligations 
shall no longer run with the land, the effect will be drastic and, in 
the case of neighbour obligations, harsh. Moreover, if an “un- 
labelled” restrictive covenant creates a personal covenant only, there 
may be a tendency to perpetuate it upon each assignment, creating 
those chains of covenants which the Commission rightly deplores 
(paras. 8.13-8.15). Furthermore, the courts have already demon- 
strated their willingness to employ equitable doctrines, such as 
constructive trusts and estoppels, to enforce encumbrances against 
persons who would not normally be bound by them, where justice 
seems to require it. 

More valuable is the proposed requirement that the dominant 
land shall be clearly identifiable from the document creating the 
obligation,” for the effect of the post-war decisions in that area has 
been much criticised,“ and it is also to be welcomed that land 
obligations created by deed in fee simple or for a term of years 
absolute will take effect as legal interests (para. 8.4). They will still 
require registration as land charges, under a new subsection of class 
D, in order to bind purchasers for value (para. 9.5), and that seems 

%4 Paras. 8.13-8.15. Proposed by the Wilberforce Committee (proposition 2). 


235 Paras. 8.21-8.22. Suggested by the Wilberforce Committee (proposition 2). 
% e.g, D. J. Hayton in (1971) 87 L.Q.R. 539, 568-570. 
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preferable to the Wilberforce Committee’s suggestion of returning 
to the doctrine of notice.” Registered land, however, continues to 
present daunting difficulties. The present arrangements are totally 
unsatisfactory: covenants are entered (often in a very incomplete 
form) on the servient title at first registration without investigation 
of their enforceability by the Registry; they are not entered on the 
dominant title at all, even where the benefited land is clearly 
identifiable. The register is therefore neither comprehensive nor 
conclusive, and although the Land Certificate warns that this is so, 
the practice gives rise to widespread misunderstandings.” 

“The entry of both benefit and burden on the easement pattern, 

therefore, is the only course which could conscientiously be 


recommended as satisfactory in relation to land obligations 
...” (para. 9.13) 


but the Land Registry, under heavy pressure to extend compulsory 
registration to the whole country at speed, has clearly made forceful 
and persuasive submissions. The task of recording all development 
obligations on the dominant titles is said to be “impossible” (para. 
9.23) and that will only be done for neighbour obligations. Moreover 
it is recognised that even to require the investigation needed to 
“guarantee” land obligations might jeopardise the early passage of 
the reforms; so it will not be surprising if the fallback position 
referred to by the Commission, where these entries will be “non- 
guaranteed” like restrictive covenants (paras. 9.25-9.26), is adopted, 
but if so it will be a major disappointment.” 


4. The Enforcement of Land Obligations 


The easement analogy is followed also in determining the running of 
the benefit of land obligations, which (in the case of neighbour 
obligations) will become appurtenant to the benefited estate in the 
dominant land and will enure for the benefit of that estate and lesser 
estates carved out of it (para. 10.6). Development obligations will 
be appurtenant to that estate in any parcel within the development 
scheme which is itself burdened with a development obligation (para. 
10.12). That simplicity is not matched in the running of the burden 
because of the inclusion as land obligations of those which cannot be 
given effect “by means of the land itself” but which impose a 
financial or labour burden. It is considered unfair to subject the 
owners of all interests in the servient land to these (paras. 11.4~11.5) 
and consequently such positive obligations are to bind only owners 
of the burdened estate, other freehold and long leasehold estates 
and mortgagees, whereas restrictive obligations will bind all occu- 
piers and owners with the exception of (i) owners of superior estates, 


77 Cmnd. 2719 (1965), paras. 23-27. 

* See T. B. Ruoff and R. B. Roper, Registered Conveyancing (4th ed., 1979), pp.15-17, 
210-211, 715-723. 

* The Wilberforce Committee’s proposal to make entries of land obligations open to 
public inspection (proposition 8) is predictably omitted. 
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(ii) owners of interests and occupation rights created before the land 
obligation, (iii) purchasers for value without notice of unregistered 
land obligations and, (iv) perhaps most significant, the creator of the 
land obligation once he has parted with his interest, though a 
continuing liability may be imposed on him by a separate personal 
covenant (paras. 11.8-11.32). The Commission recognises the pos- 
sibility that such covenants, if regularly imposed ex abundante 
cautela, might generate chains of indemnity covenants and that if 
this occurs, they may have to be prohibited by law (paras. 
11.33-11.34). 

Liability for contraventions will therefore be confined to persons 
owning certain interests in the burdened land at the time of the 
contravention, though it is usefully proposed to enlarge the class of 
“continuing contraventions” by adding “deemed continuing contra- 
ventions” whenever an obligation remains capable of being complied 
with apart from a requirement as to time or where the contravention 
continues adversely to affect the enjoyment of the dominant or 
development land (para. 12.11). However, liability for breaches of 
access and restrictive obligations will be confined to those actually 
committing the breach, or suffering it to be committed (paras. 
12.4-12.7). 

The inclusion as land obligations of covenants to pay money, and 
the proposal to make them legal interests, naturally widens the 
remedies which are available to the complainant to include an action 
for sums due and common law damages as well as an injunction 
(para. 13.9). The Commission wisely offers no guidance to the courts 
in selecting the appropriate one but, perhaps unnecessarily, proposes 
two restrictions: common law damages for contraventions of restric- 
tive and access obligations should be available only against owners 
of the burdened estate or a mortgagee’s interest, or those with a 
right to possession in freehold or under a long lease (paras. 
13.24-13.27) and no one should be entitled to any remedy for a 
contravention unless he has been materially prejudiced by it (paras. 
13.21-13.23). The latter is unlikely significantly to reduce officious 
litigation since the determined litigant will usually be able to plead 
some “material prejudice,” while the allegedly “oppressive” conse- 
quences which the former is to prevent are not very apparent. The 
Commission also claims that liability, e.g. for personal injuries, may 
be expressly excluded or restricted. The defensive tone of this 
recommendation, based on the fear that to prohibit it might result, 
to the detriment of both parties “in people being unwilling to enter 
into obligations, or being prepared to do so only for a consideration 
so large as to be incommensurate with the nature of the obligation 
itself” (para. 13.19) suggests that they are aware that freedom on 
contract in this area is contrary to recent trends in law making. 
However, there are also useful proposals to assist the injured 
property owner to discover the identities of persons owning interests 
in the burdened land, which should facilitate his access to remedies.” 





3 Paras. 13.39-13.44. He will also be able to use “self-help” to remedy a failure to carry 
out works and recover the cost (paras. 13.28-13.31). 
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Financial obligations imposed on land often need to be 
strengthened by some proprietary remedy in order to transcend the 
owner’s insolvency. In leasehold housing developments this has 
usually been achieved by reserving a right of re-entry on default, 
and the same effect has sometimes been produced in freehold 
through the medium of a rentcharge with a right of re-entry annexed. 
Indeed this “estate rentcharge” was allowed to survive the abolition 
of most rentcharges in the 1977 Act because its utility was recognised 
(paras. 3.35-3.38). However, the Commission considers re-entry 
“unnecessary, and potentially oppressive” (para. 13.13) and now 
proposes to prohibit it in relation to land obligations. In its place it 
offers a “charge facility” which may be attached to a reciprocal 
payment obligation, a reimbursement obligation or an obligation 
requiring the doing of work. It will not be separately registrable but 
may be enforced by anyone entitled to enforce the obligation or (in 
the case of a works obligation) by someone who has incurred 
expense in pursuance of the remedy of self-help which is proposed 
to be allowed in such cases (paras. 14.1-14.18). It will confer the 
same powers and remedies as a legal mortgage but the remedies 
must be pursued through the courts, which are to be given the power 
to order a sale to take place subject to a derivative interest created 
after the charge or subject to compensation payments to the owners 
of derivative interests, if the balance of justice requires it (paras. 
14.19-14.23). This discretion, which will actually leave the chargee 
much worse off than a legal mortgagee, is justified first by “the risk 
. . . that [the servient owner] may find it difficult to find mortgagees 
and tenants to accept the situation” (para. 14.10) and secondly, by 
the injustice of allowing a lazy or apathetic chargee to recover in 
full.’ But the latter introduces an unwelcome element of subjectivity 
and one would need evidence of the former to be persuaded that the 
risk is a serious one: is there any evidence that the right of re-entry 
for breach of conditions makes properties hard to mortgage or let? 


5. Variation and Extinguishment 


Surprisingly, it was not decided until 1978 that restrictive covenants 
are extinguished, not suspended, by the merger of the benefited and 
burdened land in common ownership.” This rule is now to apply to 
neighbour obligations where no third party has either the benefit or 
the burden; but where only part of the servient land is so merged, 
there will be extinguishment only of restrictive neighbour obligations 
relating to that part (paras. 16.6-16.11). Development obligations 
will be extinguished only if the whole of the development land comes 
into single ownership and no other owner has any benefit or burdens 
under the scheme (paras. 16.12-16.13). 

Land obligations, by their very nature, need to be made variable. 
At present this can be done through consensual variation by deed or 


| As in the example given at para. 14.21. 
32 Re Tiltwood, Sussex [1978] Ch. 269. 
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by an application to the Lands Tribunal. The former (“a legal 
variation”) is formidably difficult in practice owing to the number of 
persons involved, and the Commission proposes what it confusingly 
calls an “equitable variation” whereby a deed embodying a variation 
which is not executed by all those subject to the burden and entitled 
to the benefit will nevertheless bind the successors in title of the 
executing parties (paras. 17.2-17.9). This may be useful where the 
servient land is divided, and the burden can be apportioned between 
the new occupiers: although the rights of the owner of the dominant 
land will be unaffected, there will be what amounts to an indemnity 
for the owner of one part of the burdened land if he is made liable 
for an omission or breach by the owner of the other part (paras. 
17.16-17.11). 

The Lands Tribunal jurisdiction is to be extended to land obliga- 
tions, but most of the changes are minor. New grounds for discharge 
or modification are provided, one to cover the case of positive 
covenants and development obligations which as a result of changed 
circumstances have ceased to be reasonably practicable or have 
become disproportionately expensive (paras. 18.47-18.51), another 
to remove “a prejudicial factor” which impedes the fulfilment of a 
development scheme (paras. 18.41-18.44). Provision is also made 
for the Tribunal to impose fresh conditions, including those of a 
positive nature, its powers to remodel obligations in order to meet 
altered circumstances are increased and, significantly, it may impose 
new burdens on an unwilling owner “if it is satisfied that the 
prejudice which it causes him does not substantially outweigh 
the benefits which will accrue to him from the other provisions of 
the order”. (para. 18.24). The thrust of these proposals is very much 
in line with the post-war role of section 84(1), modifying restrictions 
to meet changed circumstances rather than facilitating their removal 
altogether. 


6. Other Matters 


Finally, the report passes to several cognate matters outside the 
main scheme. One of the more interesting is the power proposed to 
be given to the High Court to approve and order a development 
scheme proposed by some owners within a block of freehold flats 
“to remove some factor which tends to prejudice the mainten- 
ance and good repair or the amenities, or of the whole or part 
of the building, or the disposability of the freehold estate in at 
least one unit comprised in the buildings” (para. 27.1(86)(b)) 


usually the non-running (or non-existence) of positive covenants. If 
the scheme satisfies the court it may dispense with the consent of the 
respondents—those persons whose consent is required but has not 
been obtained (para. 20.15-20.27). It will only do so to their 
prejudice however if it is satisfied that the prejudice does not 
substantially outweigh the benefits they will receive (para. 20.26). 
This is a very cautious reform: the promoters must incur all the 
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expense of drafting a detailed scheme, canvassing the necessary 
parties and approaching the court, and presumably no part of these 
costs will be recoverable from the respondents. The reasons given 
for preferring the more expensive forum to the Lands Tribunal are 
unconvincing: “it may involve the determination of difficult legal 
issues” (para. 20.10, n.4), (but the Lands Tribunal is regularly 
engaged in that exercise under section 84(1)) and “the imposition of 
new obligations upon people against their wishes,” although a serious 
matter, may be done by the Lands Tribunal under other of the new 
proposals. It seems a retrograde step to deny the Tribunal jurisdic- 
tion in an area in which it possesses greater expertise and more 
appropriate procedures than the court. 

Perhaps the least satisfactory part of the report is saved to the 
end, where it deals with the fate of existing and future restrictive 
covenants (paras. 24.1~24.24). It is obviously undesirable to per- 
petuate two parallel regimes, land obligations and restrictive cov- 
enants, and so it is proposed, in effect, to overturn Tulk v. Moxhay 
by statute (para. 24.9). However, it is existing restrictive covenants, 
which are mostly perpetual, which present the greater problem and 
one from which the Commission recoils. It is able to offer cogent 
reasons for not transforming them into land obligations, or creating 
a modified regime of land obligations to embrace them (paras. 
24.2-24.7) and it also rejects the suggestion that they must be re- 
registered after a certain period in order to remain effective. How- 
ever, since the inconvenience is so manifest, could not a registered 
proprietor whose title is encumbered with restrictions imposed 
before a certain date be required upon the next transfer for value 
(or upon first registration in the case of unregistered land) to alert 
the putative dominant owners by notice, advertisement, etc., that 
their rights would be automatically extinguished unless they satisfied 
the Land Registry within a given time that the restrictions were still 
of value? This would admittedly increase conveyancing costs in the 
short term, and no doubt the Land Registry would pronounce it 
impossible for the present, but it would provide a means of gradually 
eliminating elderly restrictive covenants from titles.” 

Last of all, the Commission averts briefly to several problems 
which it considers outside its terms of reference. The most notable 
is the “end of the life of the building” problem (paras. 26.8-26.11), 
which will force itself upon public opinion as flat blocks of the 
inter-war period, less robustly built than the early “mansion” blocks, 
wear out or require works which go far beyond normal maintenance. 
This problem is said to be “too wide and too controversial for 
solution as part of this project” (para. 26.11) but ought to receive 
verdict previously pronounced in 1967. That proposition, however, places the responsibility 


for initiating the process on the dominant owners, rather than the servient owner as 
suggested here. 
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attention soon, and it will certainly require a less cautious approach 
than is adopted in this report. 


7. Conclusion 


Overall, this formidably bulky report is a disappointment. Its pro- 
posals will certainly go far to removing the anomalous limitations on 
positive covenants and will provide for the future a coherent set of 
rules to cover all freehold covenants. Yet the student and whatever 
breed of “licensed conveyancer” emerges from the current contro- 
versy, will be expected to learn the new law of land obligations as 
well as, not instead of, the complicated present law on restrictive 
covenants, and this not merely for a transitional phase but seemingly 
in perpetuity. The conveyancer will still find the deeds and (much 
more so) the title register an incomplete and confusing record of 
rights and liabilities and the property owner who is burdened by a 
restriction, maybe a very antique one, will still find the obstacles to 
removing it extremely formidable and the process quite costly. This 
report shows great deference towards existing rights and contractual 
freedoms and hardly balances it with an equal concern for the 
interests of those who acquire land subject to these burdens or 
whose opportunities to obtain good housing may be adversely 
affected by the continued vigour of private estate planning. It was 
not to be expected that their interests would be adequately repre- 
sented by the persons and organisations who were invited to assist 
the Commission’s deliberations. However, it will be most unsatisfac- 
tory if the wider issue of private amenity and the public interest is 
not fully aired in Parliament, should legislation based on the Com- 
mission’s draft Bill be introduced. 


P. POLDEN* 





* Lecturer in Law, Brunel University. 


NOTES OF CASES 


TRADE DISPUTES AND THE LABOUR INJUNCTION AFTER THE 
EMPLOYMENT ACTs OF 1980 AND 1982 


THE 1980s have already produced a considerable body of cases 
testifying to the extreme nature of the restrictions which have been 
imposed by the Employment Acts of 1980 and 1982 on the right to 
Organise industrial action free from legal restraint.! Some of the 
better publicised cases like the cause célèbre Stockport Messenger 
dispute in late 1983 have made little or no impact on the law reports? 
while some important reported decisions received hardly any general 
publicity.” The Court of Appeal and House of Lords decisions in 
Dimbleby & Sons Lid. v. N.U.J.,* which were both reported and 
well publicised form a significant part of this case law. 

The plaintiffs (Dimbleby) ran a group of local weekly newspapers. 
A dispute between Dimbleby Printers Ltd., an associated company 
which printed the papers, and the National Graphical Association 
82 (N.G.A.) over redundancies led to a strike in August 1983. David 
Dimbleby, the alter ego of both companies, dismissed the striking 
printers, who were all N.G.A. members, and in October entered 
into a contract for T.B.F. (Printers) Ltd. (T.B.F.) to print the 
papers. T.B.F. was one of a group of companies run by Pole-Carew 
whose anti-union stance was -undisguised. None of the T.B.F. 
printers belonged to the N.G.A. After the national dispute between 
provincial newspapers and their journalists in 1978-79, only T. 
Bailey Forman Ltd., a company which had the same shareholders, 
premises and telephone number as T.B.F., refused to reinstate the 
N.U.J. members who had been: dismissed for going on strike. The 
N.U.J. therefore blacked the company and union members were 
instructed not to provide copy for it. This dispute remained’ unre- 
solved, with five N.U.J. members formerly employed by T. Bailey 
Forman still in receipt of dispute pay. 


! Employment Act 1980 (the 1980 Act), ss.16(2) and 17; see Lewis and Simpson, Striking 
a Balance? Employment Law after the 1980 Act 1981), Chaps. 8 and 9. Employment Act 
1982 (the 1982 Act), ss.14-19; see Ewing (1982) 11 I.L.J. 209,.213-226. Lewis and Simpson 
(1982) 11 I.L.J. 227, 230-231 and Simpson (1983) 46 M.L.R. 463. The other abbreviation 
used below is T.U.L.R.A. for the Trade Union and Labour Relations Acts 1974 and 1976. 

? An aspect of the sequestration proceedings in that dispute was briefly reported: 
Messenger Newspapers Group Ltd. v. N.G.A. [1984] 1 All E.R. 293 (C.A.). Other disputes 
which involved legal proceedings and received considerable publicity included that between 
B.P.C.C. and SOGAT 82, which also involved the BBC in late 1983-early 1984, the pay 
dispute between Shell and T.G.W.U. in late 1983 and the N.C.B.-N.U.M. dispute over pit 
closures in 1984, 

> Marina Shipping Ltd. v. Laughton [1982] Q.B. 1127, (C.A.) (Marina) noted Wedder- 
burn (1982) 45 M.L.R. 317; Merkur Island Shipping Corporation v. Laughton [1983] 2 
A.C. 570 (H.L.) (Merkur Island) noted Wedderburn (1983) 46 M.L.R. 632. - 

* [1984] 1 W.L.R. 427; [1984] 1 All E.R. 751; [1984] I.R.L.R. 160 (H.L.). [1984] 1 
W.L.R. 67; [1984] 1 All E.R. 117; [1984] ILR.L.R. 67 (C.A.), [1984] I.C.R. 386 (C.A. and 
H.L.). Page references below are to the W.L.R. 
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Most of the journalists employed by Dimbleby were N.U.J. 
members. After they had been told about the T.B.F. contract, an 
N.U.J. chapel meeting was held and addressed by the union’s 
national officer who reported back to the general secretary. The 
union replied to a memorandum informing the journalists that if 
they went on strike they would not be re-employed in any circum- 
stances with a strike notice. On the day it was due to take effect, the 
threat of dismissal was lifted, but the journalists were suspended 
when they refused to supply copy to T.B.F. Dimbleby started legal 
proceedings a few days later. 

In an unfortunately confused judgment, Lawson J. found that 
although there were arguments on both sides there was a serious 
question to be tried on whether the union’s actions were tortious, 
and that although it was acting in furtherance of a trade dispute, it 
was deprived of the relevant immunities in T.U.L.R.A., s.13 by 
section 17 of the 1980 Act. He therefore granted interlocutory 
injunctions to restrain the union from instructing or encouraging the 
journalists not to supply copy to T.B.F. as Dimbleby required. The 
Court of Appeal upheld his decision without any doubts as to the 
tortious nature of the union’s acts. This was no longer in issue before 
the House of Lords which unsurprisingly confirmed the Court of 
Appeal’s restrictive construction of both the amended definition of 
a trade dispute and the provisions ostensibly reserving a now almost 
totally illusory protection for the legality of some secondary action 
in section 17 of the 1980 Act. 


The Labour Injunction 
It might appear surprising that in delivering the single opinion of the 
House of Lords, Lord Diplock thought it necessary to go beyond 
this by revising the correct approach to applications for interlocutory 
injunctions in labour disputes spelt out in N. W.L.° There, the 
majority opinion was that a two-stage procedure was involved: first, 
has the plaintiff shown that there is a serious question to be tried, 
the test imposed by Cyanamid®; if so, secondly, where does the 
balance of convenience lie. At this stage, T.U.L.R.A., s.17(2) 
requires the likelihood of the defendant establishing a “golden 
formula” defence to be considered.’ In N.W.L., Lord Diplock saw 
T.U.L.R.A., s.17(2) as but a prudent reminder to the courts to have 
regard to the “practical realities” of labour injunction cases. In 
Dimbleby he cited his exposition of these practical realities in 
N.W.L. and stated that where, as in Dimbleby, the defendant was 
a trade union, a judge should no longer assume that one of these 


S N.W.L. Ltd. v. Woods [1979] I.C.R. 867 (H.L.), see Simpson (1980) 43 M.L.R. 327, 
328-332. 

6 American Cyanamid Co. v. Ethicon Ltd. [1975] A.C. 396 noted Davies (1975) 4 I.L.J. 
239 


7 That is one of the defences in T.U.L.R.A. provided for acts done “in contemplation 
or furtherance of a trade dispute.” Lord Scarman’s minority view was that T.U.L.R.A. 
s.17(2) made consideration of the likelihood of such a defence succeeding a third stage in 
the procedure, separate from the balance of convenience [1979] I.C.R. 867, 890. 
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realities—that the interlocutory proceedings invariably dispose of 
the case—was correct. The 1982 Act had removed trade unions’ 
immunity from tort liability in T.U.L.R.A., s.14 and rendered them 
liable to damages within certain limits, unlimited costs and, he 
added, unlimited fines or sequestration of assets for contempt.® 

There is indeed already evidence that employers may be willing to 
press their legal rights beyond the labour injunction stage.” Against 
this it is necessary to stress that another of Lord Diplock’s practical 
realities—that the threat or use of industrial action is essentially a 
bargaining tactic which can only be pursued effectively by “striking 
while the iron is hot”—is still very much a reality. Labour injunctions 
therefore continue to have a fateful significance for trade unions 
involved in trade disputes and any reduction in the standards which’ 
have to be satisfied before they are granted would have as serious an 
impact on the legal right to organise industrial action as the reduction 
of the substantive immunities by the 1980 and 1982 Acts.” 

Two other curiously ambiguous observations of Lord Diplock 
about the labour injunction procedure are therefore noteworthy. 
These are his references to T.U.L.R.A., s.17(2) modifying the 
“serious question to be tried” criterion in Cyanamid, and to this 
criterion as the one to be applied to all issues raised by way of 
defence other than golden formula defences “in order to make 
recourse to the balance of convenience necessary.”’! This seems to 
contemplate the possibility of a situation where the balance of 
convenience would not need to be considered because the defendant 
had failed to establish either the likelihood of a golden formula 
defence succeeding or a serious question to be tried in respect of 
other issues raised by way of defence.” This would be inconsistent 
with Cyanamid where Lord Diplock said that the balance of conven- 
ience must always be considered “unless the material available to 
the court . . . fails to disclose that the plaintiff has any real prospect 
of succeeding . . . at the trial””’ and N.W.L. which made clear that 
the likelihood of a golden formula defence succeeding came into 
consideration as part of the balance of convenience. At the least the 
clarity of the two stage procedure set out in N.W.L. is blurred, if 
not lost, in these comments of Lord Diplock in Dimbleby." 





8 [1984] 1 W.L.R. 427, 431-432. 

°? e.g. the Stockport Messenger case, where £125,000 damages were awarded against the 
N.G.A.: the action of members of the Newspaper Publishers’ Association against the 
N.G.A. for damages in respect of a strike by N.G.A. members halting production of 
national newspapers during the Stockport Messenger dispute; the action by the BBC against 
SOGAT 82 for damages for loss of production of the Radio Times during the B.P.P.C.-SO- 
GAT 82 dispute and in Mercury Communications Ltd. v. Scott-Garner (Mercury) [1984] 
I.C.R. 74 (C.A.), it was said that both parties wanted the case to proceed to a full trial. 

1 In Mercury the Court of Appeal envisaged that the industrial action would only have 
to be suspended for a short period if the defendants succeeded in the full trial since a 
speedy trial had been ordered. Six months later that trial had still to begin. — 

11 [1984] 1 W.L.R. 427, 431 and 432. 

2 It is difficult to see what this can refer to except contesting the allegation that the 
defendant’s acts were tortious or relying on a common law defence such as justification 
(which is highly unlikely to succeed in any proceedings arising out of a labour dispute). 

8 [1975] A.C. 396, 408. 

1 Lords Fraser and Scarman, the other two Law Lords in N.W.L. agreed with all Lord 
Diplock’s opinion in Dimbleby without further comment, as did Lords Bridge and Brandon. 
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Economic Tort Liabilities 


The Court of Appeal disagreed with Sir Neil Lawson’s conclusions 
from the evidence as to the tortious quality of the N.U.J.’s acts. The 
judge found that the journalists’ decision not to submit copy to 
T.B.F. “was reached independently of any inducement, instruction 
or interference, far less any threat held out or made the defend- 
ants.”!> However since the defendant’s acts were capable of consti- 
tuting an inducement or interference and the evidence was 
contradictory, he concluded that it was impossible to hold other than 
that there was a serious question to be tried on the point.'® By 
contrast, the Court of Appeal emphatically concluded that the 
union’s conduct definitely was the cause of the journalists’ actions. 
The defence argued that since the journalists would have acted as 
they did in any event, the union’s acts even if potentially tortious 
caused Dimbleby no damage. The Court of Appeal did not agree 
that Dimbleby therefore had no cause of action. In Sir John 
Donaldson’s view, while no doubt some of the journalists were more 
ready to comply with the N.U.J.’s instructions than others, that did 
not make these instructions any less the cause of their actions. 

In labour injunction proceedings it will rarely be possible for the 
defence to establish that there is no serious question to be tried as 
to the tortious nature of most action by union officials which precedes 
industrial action in which the union is involved. What is disturbing 
about the Court of Appeal judgments is that unlike Sir Neil Lawson 
they were not prepared to contemplate the possibility that workers 
may take industrial action without some form of pressure from union 
leaders to do so.” 

Since most if not all industrial action involves the workers taking 
the part of breaking their contracts of employment, the tort of 
inducing breaches of contracts of employment is thus easily made 
out against the organisers of the action. In Dimbleby the plaintiffs 
had to rely on other economic tort liabilities as well.” These 
normally follow since industrial action in breach of contracts of 
employment almost inevitably leads to disruption of the employer’s 
business and may thereby set up the ingredients of the torts of 
indirect procurement of breaches of commercial contracts or inter- 
ference with business by unlawful means. Here Dimbleby relied on 
interference with their printing contract with T.B.F. and contracts 

Transcript, p.5. 

16 Ibid. p.7. 

17 77-78. See too Griffiths L.J., 73-74. Stephen Brown L.J. agreed with both judgments. 

18 Camellia Tanker Ltd. S.A. v. L.T.F. [1976] 1.C.R. 274 (C.A.) is exceptional in this 
respect because of the plaintiffs’ concession that they had to establish a good arguable case. 
See Wedderburn (1976) 39 M.L.R. 715, 718. 

19 Whether or not the journalists were threatened with disciplinary action if they did 
supply copy to T.B.F., as the Court of Appeal appeared to accept, was strongly contested 
by the union. 

2 This was because even if this was a case of secondary action to which s.17 of the 1980 


Act applied, that section does not remove the immunity against inducing breach of contracts 
of employment in T.U.L.R.A., s.13(1) in any event. 
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with advertisers in their papers. Before the Court of Appeal, the 
N.U.J. unsuccessfully argued that there could have been no inter- 
ference with these contracts since the papers were produced and 
printed. In Griffiths L.J.’s view it was sufficient that the object of 
the union’s acts was to make it as difficult as possible for Dimbleby 
to fulfil the printing contract, while for Sir John Donaldson, inter- 
ference meant hindrance as well as prevention.” 

Since there was no evidence of any breach of these commercial 
contracts it was necessary for Dimbleby to rely on liability for 
interference with rather than procuring breach of them. Sir John 
Donaldson spelt out the application of this liability to the facts in 
Dimbleby in terms of Lord Diplock’s analysis of the tort im Merkur 
Island.~ The inadequacies of Lord Diplock’s scarcely reasoned 
assumption that Jenkins L.J.’s celebrated analysis of the indirect 
form of the tort of procuring breach of contract in Thomson v. 
Deakin was implicitly intended to extend to indirect interference 
have already been noted in this journal.” Although Sir John Don- 
aldson cannot be faulted for relying on the authority of a higher 
court, his judgment on this point emphasises the adverse conse- 
quence of this aspect of the Merkur Island decision for those who 
organise industrial action. l 


Existence of One or More Trade Disputes 


The facts disclosed several potential trade disputes within the defi- 
nition in T.U.L.R.A., s.29 even after its amendment by section 18 
of the 1982 Act.” Sir Neil Lawson found and the Court of Appeal 
accepted that the trade dispute between T. Bailey Forman and the 
N.U.J. over the refusal to reinstate journalists dismissed during the 
1978-79 provincial newspapers dispute was still in existence. The 
precise identity of the employer party to this dispute was in issue 
because of its crucial relevance to the application of section 17 of 
the 1980 Act (see below). 

The judge’s finding that there was a trade dispute between the 
plaintiffs and their journalists, with which the appellate courts 
disagreed, is regrettably confused. Having found disputes between 
them within both section 29(1)(a) and (b), he later contradicted 
himself by saying that these disputes did not relate wholly or mainly 
to the subject-matter in these sub-paragraphs, but to the T. Bailey 
Forman-N.U.J. dispute.” This is unfortunate since some of the 
points at issue are of fundamental importance to the integrity of 
what is left of the golden formula. 

The Court of Appeal and House of Lords summarily rejected the 
possibility of any trade dispute relating to the terms and conditions 


41 74 and 78 respectively. 

2 [1983] 2 A.C. 570, 607—608. 

2 See Wedderburn (1983) 46 M.L.R. 632, 633—634. 

24 See Simpson (1983) 46 M.L.R. 463. In addition to the disputes discussed in the text, 
there would seem to have been a trade dispute between Dimbleby Printers Ltd. and its 
former workers, the dismissed N.G.A. members, within s.29(1)(b). 

4 Transcript, pp.11-13. 
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of employment of the journalists within section 29(1)(a) for the 
simple reason that there was no term in the journalists’ contracts of 
employment entitling them to refuse to supply copy as directed by 
their employer if they received contrary instructions from the 
N.U.J.” Before the judge the plaintiffs apparently conceded that 
had the journalists asked them to vary their terms of employment so 
as to excuse them from obeying instructions to supply copy to 
T.B.F., there would have been a trade dispute. This concession was 
presumably based on the decision in BBC v. Hearn,” which was 
expressly endorsed by Lords Diplock and Scarman in N.W.L.* 
However the Court of Appeal noted Lord Cross’s reservation in 
Universe Tankships” to the effect that such a last minute request 
would not be sufficient to turn what was not a trade dispute into a 
trade dispute.” 

All this takes the law further away from the realities of industrial 
relations than even the 1982 Act amendments require. As Sir Neil 
Lawson perceptively observed “the conception of specific demands 
and refusal of changes in employment terms in certain industrial 
relations situations is wholly unrealistic.”** Lord Diplock’s opinion 
that but for the judge’s finding to the contrary he would not have 
thought the evidence raised any arguable question to be tried on the 
point is astonishing.” Even more astonishing was his emphatic 
statement that only current terms and conditions of employment 
could be relevant.” If this were correct it would take a dispute over 
a pay claim outside the trade dispute definition! 

Griffiths L.J. rejected the finding that there was a trade dispute 
between Dimbleby and the journalists within section 29(1)(b) relat- 
ing to the threat to dismiss them and their suspension because the 
threat of dismissal had been withdrawn before the journalists’ refusal 
to supply copy and their suspension followed this refusal.** This 
involves the unsatisfactory assumption that there can only be a trade 
dispute within section 29(1)(b) where industrial action follows ter- 
mination or suspension, another unrealistic restriction. Sir John 
Donaldson’s alternative reason that the dispute did not wholly or 
mainly relate to the dismissal threat and suspension demonstrates 
one effect of the substitution of “relates wholly or mainly to” for 
“is connected with” in the opening words of section 29(1).* 

% Griffiths L.J., 75, Sir John Donaldson, 79, Lord Diplock, 433. 

27 ee I.C.R. 685 (C.A.). 

28 11979] I.C.R. 867, 878 and 889. 

2 Universe Tankships Inc. of Monrovia v. I.T.F. [1983] 1 A.C. 366, 392 (H.L.). 

% Griffiths L.J., 75, Sir John Donaldson, 79. 

3 Transcript, p.11. 

2 434. This seems to confirm the confusion referred to above (text to notes 11-14) as to 
how ree likelihood of golden formula defences applying fits into the interlocutory procedure. 

#76, 

3 79. Under previous wording “any” connection with the statutory subject matter was 


sufficient: N. W. L. [1979] I.C.R. 867, 878, 888. The effect of the change is fully demonstrated 
by Mercury (noted Ewing and Rees (1984) 13 I.L.J. 60). 
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All the courts agreed that there could be no trade dispute between 
Dimbleby and the journalists within section 29(1)(c) relating to the 
allocation of work between printers employed by Dimbleby Printers 
Ltd. and those employed by T.B.F. Lord Diplock effectively con- 
firmed Sir John Donaldson’s opinion in Mercury that the definition 
of worker substituted in T.U.L.R.A., s.29(6) by section 18(6) of the 
1982 Act applies not only for the purpose of identifying the parties 
to a trade dispute but also to the subject-matter listed in section 
29(1)(a)-(g).*° There can thus only be a trade dispute within section 
29(1)(c) where the dispute relates wholly or mainly to the allocation 
of work between workers employed by the employer party to the 
trade dispute. 

Secondary Action and Associated Employers 


If there had been a trade dispute between Dimbleby and its sus- 
pended journalists Lord Diplock indicated that the provisions on 
secondary action in section 17 of the 1980 Act would not have 
applied.*’ This apparently logical conclusion rests on the assumption 
that section 17 cannot apply in proceedings brought by an employer 
in respect of action taken by his workers who are in dispute with 
him. Close examination of the tortuous wording of section 17 
suggests that this may not be so. Section 17(1) withdraws the 
immunity in T.U.L.R.A., s.13(1) for inducing breach of or interfer- 
ing with contracts other than contracts of employment (or threaten- 
ing such inducement or interference) where “one of the facts relied 
upon for the purpose of establishing liability is that there has been 
secondary action.” Secondary action “in relation to a trade dispute” 
is defined in section 17(2) as inducing breach of or interfering with 
the contracts of employment (or threatening to do so) of workers 
employed by an employer who is not party to the trade dispute 
(emphasis added). 

The N.U.J.’s action in inducing Dimbleby’s journalists to break 
their contracts of employment was still secondary action within this 
definition in relation to the trade dispute between T. Bailey Forman 
and its former journalists. There is no obvious reason why the 
existence of a separate dispute between Dimbleby and its journalists 
should prevent this secondary action in relation to the T. Bailey 
Forman dispute from being “one of the facts relied upon” by 
Dimbleby for the purposes of establishing liability for interfering 
with its commercial contracts with T.B.F. and advertisers. Lord 
Diplock’s contrary asumption is hardly authoritative as the point was 
not argued. This potential absurdity demonstrates a fundamental 
fallacy which underlies section 17: that industrial action can be 
simply categorised as either primary or secondary. Where a complex 
of disputes involving different employers become interrelated as in 
Dimbleby, the application of section 17 where several different trade 


% [1984] I.C.R. 74, 105. This was its intended effect, see Simpson (1983) 46 M.L.R. 463, 
471. 
37 433. 
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disputes are found to exist could well have such illogical and 
indefensible consequences. 

Although the appellate courts found only one trade dispute in 
Dimbleby, they interpreted another part of section 17—the gateway 
to legality for secondary action in section 17(3)—so as to demonstrate 
that the provision is absurd and can produce illogical and indefensible 
results in other ways as well. In general terms, section 17(3) 
ostensibly preserves the legality of secondary action taken against 
the first customer or supplier of an employer party to the dispute. 
The Marina and Merkur Island cases had previously demonstrated 
that it is not possible to negotiate this gateway unless there are direct 
contractual links between the employer and the first customer or 
supplier in question.’ They also show that commercial transactions 
at least in shipping, rarely satisfy this requirement. Dimbleby graph- 
ically demonstrates another unrealistic characteristic of this subsec- 
tion. It does not protect action taken against the first customer or 
supplier of an associated employer of the employer party to the 
trade dispute even where the association is so close that the two 
companies have the same shareholding, premises, telephone and 
alter ego whose anti-union actions are the basic cause of the trade 
dispute. The N.U.J.’s longstanding dispute was with the publishers 
T. Bailey Forman Ltd.; their action against Dimbleby was against 
the first supplier of T.B.F. the printers and therefore outside the 
gateway in section 17(3). 

Griffiths L.J. described this result as “curious” and Sir John 
Donaldson admitted that it might “strike some people as odd” that 
the defendant’s liability should turn on the chance of how Pole- 
Carew organised the corporate structure of his business enterprise.* 
The House of Lords was invited to avoid such a capricious result by 
piercing the corporate veil of the companies to discover their 
common alter ego so that T.B.F. could be viewed as a party to the 
trade dispute with the N.U.J. Judicial veil-piercing has always been 
largely a matter of ad hoc policy decisions.” In Examite Ltd. v. 
Whitaker“ Lord Denning was prepared to pierce the veil of a 
company deliberately set up in an attempt to avoid the T.U.L.R.A. 
immunities. But in Dimbleby, not only was Lord Diplock not 
prepared to even consider the possibility.** He suggested that the 
courts would scarcely ever pierce the veil except where Parliament 
had authorised it in clear and unequivocal language. A considerable 
body of case law gives the lie to this assertion.” 





38 See note 3 above. 

3 77 and 80-81 respectively. 

“ See Gower, Modern Company Law (4th ed., 1979), Chap. 6. 

* [1977] I.R.L.R. 312 (C.A.). See Wedderburn (1978) 41 M.L.R. 80. Cf. The Round- 
about Ltd. v. Bairne [1959] I.R. 423. 

” “Little time needs to be spent upon the argument,” 435. 

* See inter alia Re FG Films Ltd. [1953] 1 W.L.R. 483; Re Bugle Press Ltd. [1961] Ch. 
270; Malyon v. Plummer [1963] 2 All E.R. 314; Willis v. A.C.U. [1965] 1 Q.B. 140; D.H.N. 
Food Distributors Ltd. v. Tower Hamlets L.B.C. [1976] 1 W.L.R. 852. 
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Lord Diplock also failed to do justice to the argument in favour 
of piercing the veil in this case in his reference to section 17(4). This 
subsection provides a separate gateway to legality for action against 
the first customer or supplier of an associated employer of an 
employer party to the trade dispute. This, said Lord Diplock, 
demonstrated that Parliament could not have intended that associ- 
ated employers should be regarded as one for the purposes of section 
17(3) because it would render section 17(4) otiose.“ This is not 
necessarily correct. Section 17(4) protects specified secondary action 
against first customers and suppliers of an associated employer 
providing substitute goods or services for those which would have 
been supplied by an employer party to the dispute but for the 
dispute, in all circumstances. Whether or not an associated employer 
was identified with an employer party to the dispute for the purposes 
of section 17(3) would be a question of fact in each case depending 
on whether or not the two were in reality the same entity. That they 
were associated employers would not of itself be sufficient.” 

The implications of section 17 where a business enterprise is split 
into different entities, each a separate employer, were not raised in 
debates on the 1980 Bill. When the same issue was debated in 1982 
with reference to confining the parties to a trade dispute to workers 
and their own employer, the government dismissed the likelihood of 
employers deliberately reorganising businesses so as to avoid the 
T.U.L.R.A. immunities as not a serious possibility.© However 
the publicity given to Dimbleby has both alerted employers to the 
potential advantages of such a course of action and made clear that 
the judiciary are unlikely to resort to piercing the corporate veil to 
undermine these benefits. l 

Conclusion 


Single opinions delivered by Lord Diplock have recently become the 
norm in cases where the granting of labour injunctions has been 
contested up to the House of Lords.” These opinions tend to be 
short, terse and increasingly deficient in the consideration which 
they give to the issues raised. On the one hand this creates the 
impression that the law is straightforward (at least to lawyers) and 
that its application in each case is obvious and leaves little room for 
argument. On the other hand it appears to be an attempt to limit 
the extent of litigation on'interlocutory labour injunction applications 


“ 435-436. 

45 Piercing the veil could also occur for the purposes of s.17(3) even though the two 
employers concerned were not associated employers as defined in T.U.L.R.A., s.30(5), 
which applies for the purposes of s.17(4) of the 1980 Act: s.17(7). On the limits of the 
identical definition in s.153(4) of the Employment Protection (Consolidation) Act 1978 see 
Gardiner v. Merton London Borough Council [1981] I.C.R. 186 (C.A.) and Washington 
Arts Association Ltd. v. Forster [1983] 1.C.R. 346 (E.A.T.). 

4 See Lord Glenarthur, H.L.Deb., Vol. 434, col. 602 (August 2, 1982). A similar view 
was expressed by Mr. Graham Mather of the Institute of Directors and the Conservative 
Party’s Centre for Policy Studies immediately after the House of Lords decision in 
Dimbleby, see The Times, March 2, 1984. 

47 Hadmor; Merkur Island and now Dimbleby. 
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by denying the defendants the opportunity to develop their argu- 
ments fully. Given the acknowledged practical reality of the effect 
of labour injunctions on the bargaining power of workers and unions, 
the fact that full trials of actions for damages may now occur in 
some cases where trade unions are defendants does not provide an 
acceptable basis for such a change in the in any event unsatisfactory 
nature of interlocutory proceedings. Under the new labour law of 
the 1980s, labour injunctions seem to be so freely available and the 
potential for contesting them so limited as to make it scarcely worth 
while for defendants to incur the costs of attending the hearing. 

In this climate trade unions have been reinforced in their belief 
that the law is now more than ever what it has traditionally been in 
their eyes: a weapon in the hands of employers—and the state“*—tp 
be used to restrict their ability to carry out their basic functions. In 
order to justify their claim to protect their members’ interests, in 
some cases they may well conclude that they have no alternative but 
to defy the law and take the risk of employers extracting the 
consequent penalties, the extent of which has been made abundantly 
clear in the Stockport Messenger dispute and other cases. The N.U.J. 
has in fact pursued this line in the Dimbleby dispute.” Advocates of 
the benefits of joint regulation of industrial relations can only hope 
that until such time as the law changes course—which is beyond the 
foreseeable future—traditional wisdom as to the disadvantages of 
resort to the law in industrial disputes will continue to prevail on 
most employers. However the spectrum of employers who have 
thought otherwise now stretches from Eddie Shah to a major 
nationalised industry, the N.C.B.~° and the autumn of 1984 will see 
a new hurdle for trade unions placed before what is left of the 
T.U.L.R.A. immunities in the form of pre-industrial action ballots 
of a wholly unreal kind.” The labour injunction is therefore likely 
to feature in many future disputes. Dimbleby is indicative of the 
unsympathetic response the judiciary are likely to give to any new 


* The state is most prominently involved through the role of the police in picketing. 
Police action in respect of picketing in the coal miners dispute in 1984 provided strong 
support for this view of the law. 

* The N.U.J. decided not to comply with the injunction after the Court of Appeal 
decision even though, as Sir John Donaldson, M.R. pointed out that placed the union in 
contempt, see The Guardian, December 2, 1983. This decision was reversed in order to 
enable the appeal to the House of Lords to proceed, see The Guardian, December 16, 17, 
20 and 21, 1983. After initially refusing to restore official support for the journalists after 
the House of Lords decision, the dispute was again made official a month later, a decision 
endorsed by the union’s annual conference. See The Guardian, March 2, 1984, The 
Financial Times, March 31, 1984, The Times, April 28, 1984 and The Guardian, April 30, 
1984, Instructions to journalists at the BBC not to work on the Budget programme 
presented by David Dimbleby on March 13, 1984, gave rise to a separate application for a 
labour injunction by the BBC, which the N.U.J. decided to defy: but the journalists 
concerned then decided not to refuse to work on the programme; see The Guardian, March 
8, 9, 10 and 12, 1984. 

2 The N.C.B. obtained a labour injunction against the Yorkshire Area of the National 
Union of Mineworkers at the beginning of the strike in March 1984 in respect of picketing 
in the Nottinghamshire coalfield. However it decided not to follow up this initial action 
with any further proceedings for contempt through defiance of the injunction. 

5! Trade Union Act 1984, ss. 10 and 11. 
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attempts to find a way through the legislative maze which now 
characterises British law on the right to organise industrial action. 


Bos SIMPSON* 


JUSTICE IN PRISONS: Mr. ANDERSON MAKES HIS POINT 


Two successful applications to the Divisional Court by Mr. James 
Anderson, who is serving a life sentence at Wormwood Scrubs 
Prison, have significantly extended the ability of prisoners in this 
country to seek redress for their grievances and properly defend any 
disciplinary charges brought against them. 

In the first case, R. v. Secretary of State for the Home Department, 
ex parte Tarrant,’ Anderson, together with Tarrant and other pris- 
oners applied for judicial review, inter alia, by way of certiorari to 
quash awards made against them by boards of visitors on disciplinary 
charges, or decisions by the boards to proceed with adjudications 
upon such charges. Their ground was that the boards were in breach 
of natural justice in not allowing the applicants to have legal 
representation or the assistance of a friend or adviser at the hearings. 
The Divisional Court (Kerr L.J. and Webster J.) held that a board 
of visitors has a discretion to allow such representation but that a 
prisoner is not entitled to it as of right. Therefore, if a board does 
not consider the matter and exercise its discretion, it is acting in 
breach of natural justice and certiorari can be ordered. 

The insistence of the Divisional Court that there is no right to 
representation was based on the authority of Fraser v. Mudge.’ In 
that case the plaintiff, who was charged with a prison disciplinary 
offence, sought an injunction to restrain the board from dealing with 
the offence until he could be legally represented. He was unsuccessful 
both at first instance and before the Court of Appeal. Lord Denning 
M.R. commented “We all know that, when a man is brought up 
before his commanding officer for a breach of discipline, whether in 
the armed forces or in ships at sea, it never has been the practice to 
allow legal representation . . . So also with breaches of prison 
discipline . . . We ought not to create a precedent such as to suggest 
that an individual is entitled to legal representation.”’ Roskill L.J. 
said “. . . It seems to me that the requirements of natural justice do 
not make it necessary that a person against whom disciplinary 
proceedings are pending should as of right be entitled to be repre- 
sented by solicitors or counsel or both.”* Nevertheless, the Divisional 
Court in Tarrant, although considering itself bound by Fraser v. 
Mudge, did not think that the ratio decidendi of that case precluded 
it from holding that there is a discretion to allow representation. 


* Lecturer in Law, London School of Economics. 
l Hons 2 W.L.R. 613. 

2 [1975] 1 W.L.R. 1132. 

3 Ibid, at pp.1133-1134. 

4 Ibid. at p.1134. 
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Webster J. pointed out that it is an established principle at common 
law that a prisoner retains all civil rights which are not taken away 
expressly or by necessary implication.” There are several cases which 
suggest that a discretion to allow representation is included in these 
civil rights. In the earlier cases® no apparent distinction is made 
between “discretion” and “right.” However, in Enderby Town 
Football Club Ltd. v. Football Association Lord Denning M.R. said 

. Is a party who is charged before a domestic tribunal entitled 
as of right to be legally represented? Much depends on what the 
rules say about it. When the rules say nothing, then the party has no 
absolute right to be legally represented. It is a matter for the 
discretion of the tribunal.” It is interesting that Lord Denning M.R. 
did not make this distinction in Fraser v. Mudge because he made it 
again in Maynard v. Osmond when, referring to the plaintiff police 
officer, he said “But even if he should not be entitled as of right, I 
should have thought that as a general rule the tribunal should have 
a discretion in the matter. Legal representation should not be 
forbidden altogether.”® 

Kerr L.J., while agreeing with Webster J., considered that a 
discretion to grant representation must sometimes necessarily follow 
from the Prison Act 1952, s.47(2) and the Prison Rules 1964, r.49(2). 
These provide that a prisoner charged with any offence under the 
rules must have a proper and full opportunity of presenting his case. 

The Divisional Court, having established that a discretion to allow 
representation exists, then considered if it had been expressly or 
impliedly taken away. As there are no statutory provisions to the 
contrary, boards must be free to establish their own procedure and 
decide for themselves if they wish to allow representation. The Court 
was not impressed with arguments to the effect that the right to 
representation had been lost by “ancient and long-established 
usage,” or that the discretion must have been taken away as being 
inconsistent with the disciplinary structure within prisons. Webster 
J. disputed the view expressed in the May Report’ that an adjudi- 
cation before a board is essentially inquisitorial rather than adver- 
sarial in nature. In his view, the relationship between the reporting 
officer and the prisoner clearly falls into the latter category. 

In recent years a number of important cases concerning the rights 
of prisoners have been settled in Strasbourg under the terms of the 
European Convention on Human Rights. In Tarrant, however, the 
Divisional Court failed to give the Convention proper consideration. 
Webster J. considered that, in view of the other reasons he had 
given for his decision, it was unnecessary to deal with the Convention 


5 Raymond v. Honey [1983] 1 A.C. 1, 10, 14, per Lord Wilberforce and Lord Bridge. 
6 Pett v. Greyhound Racing Association Ltd. [1969] 1 Q.B. 125; R. v. Derby Justices, ex 
parte Kooner [1971] 1 Q.B. 147. 
1971] 1 ch 591, 605 (Lord Denning M.R.’s emphasis). 
1977] Q.B. 240, 252 (Lord Denning M.R.’s emphasis). 
> Repon of the Committee of Inquiry into United Kingdom Prison Services, Cmnd. 7673 
1979 
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or the relevant cases decided under it. Kerr L.J. was a little more 
forthcoming. He referred to Article 6, paragraph 3 and one of the 
more recent cases considered under it, Campbell and Fell v. United 
Kingdom.™® Paragraph 3 of Article 6 provides “Everyone charged 
with a criminal offence has the following minimum rights . . . (c) to 
defend himself in person or through legal assistance of his own 
choosing or, if he has not sufficient means to pay for legal assistance, 
to be given it free when the interests of justice so require.” The 
Commission held that Article 6 could only apply if the nature of the 
charges against the applicants was essentially criminal rather than 
disciplinary. In order to decide this, the Commission referred to the 
three criteria laid down in the Engel case’; (1) “whether the 
provisions defining the offence charged belong, according to the 
legal system of the respondent state, to criminal law, disciplinary 
law or both concurrently”; (2) “the very nature of the offence”; (3) 
“the degree of severity of the penalty which the person concerned 
risks incurring.” In the Campbell and Fell case Campbell lost, inter 
alia, 570 days remission having been convicted of mutiny and 
personal violence to a prison officer. The Commission held that the 
seriousness of the offences charged and severity of the penalties 
imposed meant that the charge could be classified as criminal within 
the meaning of Article 6. 

Having referred to the Campbell case Kerr L.J. did not consider 
it particularly relevant: “It is clear, however, that this court cannot 
accept any argument based solely on this report, since we are bound 
by the settled jurisprudence of our law to which I have already 
referred.” He went on to add that, in any case, the Commission’s 
report had not been accepted by the British Government and the 
case had been referred to the European Court of Human Rights. 

Webster J., for his part, set out six considerations which he 
thought a board of visitors should take into account in deciding if it 
should allow a prisoner to be represented. They are: (1) the 
seriousness of the charge and of the potential penalty; (2) whether 
any points of law are likely to arise; (3) the capacity of a particular 
prisoner to present his own case; (4) procedural difficulties; (5) the 
need for reasonable speed in making its adjudication; (6) the need 
for fairness as between prisoners and as between prisoners and 
prison officers. It is interesting to compare these with the Engel 
criteria discussed above. The only common consideration is the 
seriousness of the penalty. There is no attempt made in Tarrant, or 
indeed in the Enderby Town case or Maynard v. Osmond, to make 
a distinction between “disciplinary” or “criminal” charges. In the 
event, the Divisional Court considered that the charge of mutiny 

10 (1982) 5 E.H.R.R. 207. 

1 Engel v. The Netherlands (No. 1) (1976) 1 E.H.R.R. 647. 


12 į e. whether it is essentially disciplinary or criminal. 
B [1984] 2 W.L.R. 613, 645. 
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faced by Tarrant and Leyland was so serious that no board of visitors 
could reasonably have refused their request for legal representation. 

The decision in Tarrant, though welcome, seems likely to give rise 
to a number of practical difficulties. There appears to have already 
been a disagreement between the Home Office, the Law Society 
and the Lord Chancellor’s Department as to the organisation of 
legal representation for prisoners. Shortly after the case was decided 
there was an announcement in the House of Commons that where 
a board of visitors grants legal representation to a prisoner who is 
unable to pay for it, costs should be met from public funds on an ex 
gratia basis. The Law Society objected to this scheme for several 
reasons. Payment for legal representation would be at the discretion 
of the Home Office, one of the parties to the action; the ex gratia 
payment might not cover all the costs; and the administration of 
legal aid would be complicated as the Government’s view is that it 
should be the responsibility of the Lord Chancellor. The Prison 
Department will probably agree to abandon its original plan and 
allow the Law Society to operate a new system as part of the Legal 
Advice and Assistance Scheme, funded by the Lord Chancellor’s 
Department.” 

Lawyers should now be in a good position, as prison governors 
are to be legally represented where such representation is provided 
for a prisoner and it is thought that prison officers giving evidence 
might also ask for legal representation. But, according to the 
Divisional Court in Tarrant, such representation does not have to be 
by a lawyer; there is also a discretion to allow the assistance of a 
friend or adviser. Kerr L.J. considered that this should be restricted 
to cases where (i) a prisoner asks for it; (ii) the board thinks it 
appropriate and (iii) there is a suitable person available and willing 
to assist. Who might such a person be? Kerr L.J. suggests a probation 
officer, social worker or clergyman known to the prisoner.'® How- 
ever, it seems that probation officers will generally be unwilling to 
become involved in such cases. The legality of their doing so against 
the wishes of a prisoner is to be challenged in the Divisional Court 
by an inmate of Long Lartin Prison.” 

Now that representation is allowed before boards of visitors it is 
hardly surprising that questions should be raised about extending it 
to governors’ hearings. It is sometimes overlooked that prison 
governors also have the power to award loss of remission—up to 28 
days—and they are called upon to adjudicate on disciplinary matters 
far more frequently than boards of visitors. The Divisional Court 
did not specifically give an opinion on this matter in Tarrant but 


4 H.C. Deb., Vol. 49, col. 91 (November 22, 1983). 

'S van Bueren, February 1984, Legal Action, 7. 

16 The Home Office wanted to conduct an experiment in which either an assistant 
governor or a prison officer would offer help to prisoners facing an adjudication by a board 
of visitors, but neither the Prison Officer’s Association nor the Governor’s Branch of the 
Society of Civil and Public Servants would allow its members to co-operate. See Zellick, 
[1981] P.L. 438. 

7 van Bueren, February 1984, Legal Action, 7. 
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Webster J. did refer to R. v. Hull Prison Board of Visitors, ex parte 
St. Germain where Megaw L.J. and Shaw L.J. held different views. 
Megaw L.J. said “To my mind, both good sense and the practical 
requirements of public policy make it undesirable that the governor’s 
exercise of that part of his administrative duties should be made 
subject to certiorari. But the same does not apply to the adjudications 
and awards of boards of visitors . . .”18 On the other hand, Shaw 
L.J. commented “I do not for my part find it easy, if at all possible, 
to distinguish between disciplinary proceedings conducted by a board 
of visitors and those carried out by a prison governor.””” The third 
judge, Waller L.J. stated that he would not express an opinion on 
the matter until he had to. In Fraser v. Mudge Roskill L.J. thought 
that representation could not be extended to governors’ hearings. 
The Royal Commission on Legal Services considered that there 
should be legal representation for any hearing involving loss of 
liberty where there is a risk that the period involved could exceed 
seven days.” Another prisoner from Long Lartin, who has been 
awarded 28 days loss of remission by the governor, is applying to 
the Divisional Court for judicial review of the decision.” 

This matter could become particularly important if radical changes 
are made to boards of visitors, such as divesting them of their 
disciplinary powers. The Justice report “Justice in Prisons” has 
already called for such a step to be taken and the British Government 
will be placed in an interesting position if the European Court of 
Human Rights upholds the view of the Commission in the Campbell 
and Fell case that boards of visitors as presently structured do not 
have sufficient independence from the Prison Department. 

Mr. Anderson’s second application to the Divisional Court also 
concerned an issue which is particularly important to prisoners. In 
R. v. Secretary of State for the Home Department, ex parte Anderson™ 
he asked the Court for judicial review of an assistant governor’s 
decision to refuse his legal adviser permission to visit him in prison 
for the purpose of giving him legal advice. Review was also sought 
of the decision of a Home Office official confirming the assistant 
governor’s ruling. The problem arose because Anderson had not 
lodged a complaint with the prison authorities before seeking access 
to a lawyer. This requirement, known as the “simultaneous ventila- 
tion rule,” is contained in Standing Order 5 made under the authority 
of Rule 33 of the Prison Rules 1964.” Order 5A(34) provides, in 
part, “Other visits with a legal adviser acting in his professional 
capacity should also be allowed out of hearing providing the subject 
to be discussed is disclosed to the governor and does not offend 
against the restrictions on correspondence with legal advisers set out 


18 [1979] Q.B. 425, 447-448. 

Ibid. at p.456. 

2 Final Report, Cmnd. 7648 (1979), Vol. 1, para. 9.29. 
2 van Bueren, February 1984, Legal Action, 7. 

2 [1984] 2 W.L.R. 725. 

3 S.I. 1964 No. 388. 
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in Order 5B(34).” This order states “. . . general correspondence 
may not contain the following . . . j. Complaints about prison 
treatment which the inmate has not yet raised through the prescribed 
procedures... .” 

The simultaneous ventilation rule:was only introduced after the 
European Commission of Human Rights in Silver v. United King- 
dom“ had condemned the “prior ventilation rule” which had hitherto 
existed. Under this rule, allegations had to be first actually investi- 
gated within the prison system before they could be referred to a 
lawyer. The British Government had sought to justify such a rule on 
the basis that not only would it enable the matter to be disposed of 
quickly but it would help to maintain staff morale by restricting 
“wild allegations” against prison officers. The Commission, however, 
considered that an equally quick disposal could be obtained by a 
simultaneous ventilation rule and that prison officers were protected 
against wild allegations by the law of defamation as well as the 
possibility of disciplinary action for a false and malicious allegation 
against a prison officer. 

The Divisional Court (Robert Goff L.J. and Mann J.) decided 
that the simultaneous ventilation rule was ultra vires as it suffered 
from the same basic defect as the prior ventilation rule, namely it 
amounted to an impediment to a prisoner’s access to the courts. The 
rule was more than a mere regulatory provision; unimpeded access 
to a solicitor for the purpose of initiating proceedings is as important 
as unimpeded access to the courts themselves. The restriction on 
access to a solicitor constituted an impediment because it rendered 
the prisoner liable to be charged with making a false and malicious 
allegation against a prison officer under rule 47(12) of the 1964 rules. 

A case which features prominently in the Divisional Court’s 
judgment and on which the Court placed great reliance is Raymond 
v. Honey.” The respondent wrote a letter to a solicitor containing 
allegations against an assistant governor at his prison. The letter was 
stopped by the appellant, who was the governor. The respondent 
prepared an application to commit the governor for contempt of 
court and the governor stopped this also. The respondent made a 
second application for commital, this time on the basis of the 
interference with the first application. The House of Lords, confirm- 
ing the Divisional Court, held that while stopping the letter did not 
in itself amount to a contempt, stopping the second application did. 
There was nothing in the Prison Act 1952 which gave power to make 
regulations impeding access to a court. In Anderson Robert Goff 
L.J., giving the judgment of the Court, said “It must, we consider, 
be inherent in the logic of the decision of the House of Lords in 
Raymond v. Honey that an inmate’s right of access to a solicitor for 
the purposes of obtaining advice and assistance with a view to 
instituting proceedings should be unimpeded, in the same way as his 


* (1980) 3 E.H.R.R. 475. 
5 [1983] A.C. 1. = 
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right to initiate proceedings by dispatching the necessary documents 
for that purpose by post is unimpeded.” 

Although the simultaneous ventilation rule has been described as 
“questionable” by a leading commentator on prisoners’ rights,” the 
decision in Anderson was not necessarily foreseeable. The inevitable 
delay in access to the courts caused by the prior ventilation rule is 
a different sort of impediment from that caused by the possibility of 
a disciplinary charge against the prisoner. For once, the Divisional 
Court has actually gone further than the European Commission on 
Human Rights which was quite happy with the simultaneous venti- 
lation rule. 


STEPHEN JONES” 


“TRUST THE JUDGES”: How Far SHOULD FAMILY Law Go? 


H. v. H. (child: custody)’ is the latest in a series of custody cases 
which not only cause concern in themselves, but also raise serious 
issues concerning the relationship between the role of Parliament 
(representing the community) and the judiciary in family law. Nearly 
10 years ago, Robert Mnookin drew attention to the “indetermi- 
nancy” of the welfare principle as it applied in custody cases.” Yet 
we remain content that this principle, without further elucidation, 
remains the sole basis of custody adjudication. Not only that, it is 
proposed, in the Matrimonial and Family Proceedings Bill, presently 
before Parliament, to import it into the disposition of financial 
matters, for, when making financial provision on divorce, the court 
will be under a duty to give “first consideration . . . to the welfare 
while a minor of any child of the family who has not attained the 
age of eighteen.” This, as the President of the Family Division said 
in his evidence to the House of. Commons Select Committee on the 
Bill, appears to give priority to the interests of the children of the 
first marriage over the adults.’ It also would seem to prefer them to 
any subsequent children who might become involved, a much more 
contentious judgment. But the extension of the “welfare principle” 
into financial provision adds to the already extensive discretionary 
element in this jurisdiction. Time and again, the Bill enjoins the 
judges to do what would be “appropriate.” The answer to the 
question “what would be appropriate” would seem to be the same 
as the answer to the question “what is in the child’s welfare.” In 
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% [1984] 2 W.L.R. 725, 735. 

7 Zellick [1982] All E.R. R. 233. 
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Lord Scarman’s words: “Trust the judges.”* But can family law 
afford to do this? 

The issues of how much freedom Parliament should leave the 
courts is not unlike the question as to how far should the Court of 
Appeal intervene in the decisions of lower courts. Under the 
influence of Cumming-Bruce L.J., the Court of Appeal has been 
moving to a position in which “trust” in the lower court predomi- 
nates. In Re W. (a minor)? the first instance judge transferred to the 
mother a girl of two who had been with her father since the mother 
left 17 months previously, despite the child’s excellent relationship 
with the father and the woman he intended to marry. In doing this, 
he stated that “it was the general view of the courts that a young 
child ought to be with the mother, other things being equal, unless 
there was some strong ground for saying that the child’s best interests 
would be away from the mother.” Cumming-Bruce L.J. thought it 
had been “unwise” for the judge to have relied so strongly on this 
generalisation (although he himself endorsed it, with the removal of 
the word “strong”) because it might need qualification in the light of 
a “sensitive grasp of the realities of all the relationships between the 
child and the various grown-ups concerned.” It would also, he 
thought, have been helpful if the judge had given “more explicit” 
reasons for his conclusions. However, asserted Cumming-Bruce L.J., 
had these reasons been given “it would have been unlikely that the 
appeal would have been brought.” He would not interfere with a 
judge who had seen and heard the witnesses. But why should we 
suppose that these reasons would have removed any grounds for 
appeal? On the face of it, the decision indeed appears to have been 
founded on a general principle asserting the superiority of a mother’s 
care and not at all on the “realities” of the relationships. If, as some 
cases suggest, the reviewing court must decide whether the lower 
court gave adequate weight to the various factors relevant to its 
“balancing exercise,” the lack of evidence as to the weight, if any, 
the judge had placed on the child’s existing emotional relationships 
should have played a decisive part in the appeal. 

However, it may be that the reviewing court need not examine 
the way the lower court carried out this balancing exercise. In Re 
D.W. (a minor) (custody)® Cumming-Bruce L.J. said that the original 
decision could be overturned only if it was “plainly wrong.” The 
case bore some similarity to Re W. The parents separated when the 
children were four (the boy) and six (the girl), the boy going with 
his father. When the boy was 10, the father’s second marriage broke 
up and the mother claimed custody. But the child had a strong 
relationship with his step-mother “a lady of outstanding personal 
qualities” whose “heart was locked around him; and to a very great 
degree his heart was locked with hers.” The child wished to stay 

4 See Parliamentary Debates, loc. cit. col. 95. 
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with her. The trial judge nevertheless transferred him to his mother 
(with whom he had retained a “tenuous” relationship) because the 
“risks” and other disadvantages of living with his step-mother in a 
single parent household outweighed the benefits of living with his 
mother, sister, step-brother and step-father. Whatever elements the 
judge considered of high significance, it appears that the present 
emotional relationship and wishes of this “mature” boy of 10 were 
not among them. The judge was operating a stereotyped model of 
family life in which the more complex, certainly more conventional, 
structure of the mother’s household was preferred to that of the 
step-mother, who combined an academic career with child caregiv- 
ing. It is at this point where factors extrinsic to the child’s own 
situation begin to impinge on the assessment of his welfare. The 
step-family conformed to an image of what family life should be 
like. The child should go there. This decision could not be “plainly 
wrong.” 

The injection of this subjective ideology of family life into the 
welfare principle appears starkly in a remark made by Cumming- 
Bruce L.J. in Y. v. Y.” This was a wardship case in which the first 
instance decision had been to award the care of both the children to 
the father, largely due to the unsatisfactory behaviour of the mother. 
Accepting that this decision was not “plainly wrong,” Cumming- 
Bruce L.J. nevertheless commented that “the court did not reconcile | 
itself with equanimity to the solution of a custody case whereby a 
young man had to give up his job to look after children and might 
be tempted to look forward to living on social security for the next 
12 years. But there were situations where there was no other 
solution.” Clearly this solution is to be accepted only in extremis. 
Yet it is inconceivable that the Lord Justice would have shown the 
same distaste had the children been awarded to the mother. Women 
indeed, are expected to give up their jobs to care for children and 
“look forward” to many years on social security. On this view, the 
disposition of custody will be made in accordance with this perception 
of family and sex roles. We may compare this case with H. v. H. 
(child: custody).° This was a dispute over the custody of the elder of 
two boys who had stayed with the father since the mother left the 
home, taking the younger one with her. The mother was presently 
living with her parents, but expected to be re-housed. In all proba- 
bility she would continue as a single parent for the foreseeable 
future. The husband had been unemployed for two and a half years 
and “intended to accept work if it could be fitted into his routine of 
looking after the child.” Placing overriding weight on the emotional 
relationship between the child and the father, the judge awarded 
him custody. This time the Court of Appeal reversed his decision 
and transferred the child to the mother. Purchas L.J., referred to 
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the mother’s “special capacity” to provide day-to-day care of a young 
child and underlined his view of the father’s role. “It would probably 
be in everyone’s advantage if the father postponed no longer his 
return to work so that he can help to support this family and to play 
a proper part in the upbringing of (the child)” (my italics). It might 
have been difficult, however, to maintain that the judge had been 
“plainly wrong” to safeguard the child’s existing relationship with his 
father rather than to place him in a new setting in the hope that new 
ones would develop (the Court admitted there was no evidence on 
the quality of these relationships) largely because this fitted better 
a conventional view of family and sex roles. Purchas L.J., however, 
denied that this was the correct test. The Court of Appeal could 
consider whether the judge had carried out the “balancing exercise” 
correctly, and could therefore decide if he had placed “sufficient 
weight” on the relevant considerations. Had this approach been 
adopted in Re D.W., the Court of Appeal might have come to a 
very different conclusion in that case. 

Clearly, something is seriously wrong. Not only can the courts not 
agree on what factors should be considered important in assessing 
what is in a child’s best interests, the Court of Appeal cannot even 
adopt a consistent approach in the exercise of its appellate jurisdic- 
tion. Much seems to depend on the personnel who make up the 
Bench in a particular appeal. Cumming-Bruce L.J. favours a restric- 
tive approach which contrasts to that taken by Sir Roger Ormrod 
when he dominated that court’s jurisprudence in family cases. The 
“balancing exercise” test derives from the judgment of Bridge L.J. 
in Re F. (a minor) (wardship: appeal)? and was adopted by Ormrod 
L.J. in Dicocco v. Milne. This permits the appellate court to make 
its own evaluation of the proper weight to be attached to the 
competing factors, although in Peebles v. Peebles” Sir John Arnold 
appeared to apply it as if it merely permitted the court to consider 
whether the lower court had carried out the exercise at all, without 
embarking on a detailed scrutiny of the actual value placed on the 
specific factors. 

But even if this problem were to be resolved, these cases raise 
very serious issues about the role of the judiciary in custody cases. 
This is not meant as a criticism of the individual judges, or even of 
the outcomes of the cases. The problem lies deeper than that. The 
concept of the “welfare of the child” conceals very difficult value 
judgments, both about our ideas about individual happiness, fulfil- 
ment and moral character and also about the organisation of our 
society. It is therefore a totally inadequate response to pass this 
judgment on to the judges without further spelling out how the 
concept is to be understood. This leaves the judges cruelly exposed. 
It evades the responsibility which the community has towards its 

9 [1976] Fam. 238. 
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children in making these hard decisions, and making them in an 
open, publicly accountable, manner. For myself, I would argue that, 
unless there were very good reasons to do otherwise (which might 
be set out with some clarity) a child’s interests are presumptively 
best met by retaining its present most significant emotional relation- 
ship (and, if the child is old enough, following its wishes). If this 
were accepted, the final outcomes in Re W., Re D.W., H. v. H. and, 
possibly, Peebles v. Peebles, were all probably wrong. Since the view 
does not seem particularly idiosyncratic, we should be very con- 
cerned about the failure to give guidance to the judiciary on this 
matter. 
- We may also be concerned about the implications in these de- 
cisions for the welfare services. The welfare officer was criticised in 
H. v. H. for not having observed the child with the mother. Since 
the mother did not have care of the child, such observation might 
have been difficult to arrange in satisfactory circumstances. Some- 
times this is only possible over week-ends, which, as in Re W., 
precluded observation by an officer operating a five-day week. Yet 
Cumming-Bruce L.J., in that case, stressed the “high duty” of the 
officer to see the child for a reasonably long period or periods with 
the non-custodial parent. The problem is enhanced by the remarks 
of Lord Scarman in Re E. (S.A.) (a minor) ( wardship),” a wardship 
case in which a father was opposing a local authority’s plans to place 
his child (who was in their care) out for adoption. The authority had 
refused to allow the child to spend time with the father to enable the 
welfare officer to observe them together, and for this they were 
severely criticised. The issue is this. Where a child is living in a 
presently satisfactory environment but his removal into another is 
sought by some other person, to what extent should the parties be 
expected (or required) to arrange for the child to spend time with 
that other person, not as an incident of normal access provisions, 
but as an experiment to see how far a relationship with that person 
might develop? How is the welfare officer to be incorporated into 
these arrangements? Is this procedure to be used irrespective of the 
strength of the claimant’s case or his or her existing relationship with 
the child? Would the courts be more likely to expect this to be done 
if the claimant was the mother or the father? What are the resource 
implications of such an requirement? 

ubstantive and porua matters cannot be entirely separated. 
The issues are too large and too sensitive to be left to the unguided 
development of case law. Family law has too long suffered from the 
myth that, as every case is different, their resolution must be left to 
the discretion of individual judges. Matters of principle are con- 
fronted at every turn. It is time we faced up to them. 


JOHN EEKELAAR* 


SOVEREIGN IMMUNITY 


Alcom Ltd. v. Republic of Colombia’ raised a novel point “of 
outstanding legal importance not only nationally but also inter- 


2 [1984] 1 All E.R. 289. 
* Fellow, Pembroke College, Oxford. 
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nationally,”” under the State Immunity Act 1978: “Can you garnishee 
the London bank accounts of an accredited diplomatic mission?”° 
The accounts involved were those of the Colombian Embassy. In 
reversing the Court of Appeal* and answering the question broadly 
speaking in the negative, the House of Lords has succeeded in 
allaying the fears raised in diplomatic circles by the earlier decision. 
In particular, heads of the 155 odd missions will be delighted and a 
sigh of relief will be heard in the corridors of the Foreign Office. On 
the other hand, local businessmen and tradesmen and their advisers 
are likely to be less enchanted. 

The decision itself of the House is justifiable. Had the judgment 
of the Court of Appeal been upheld and the House accepted that it 
was generally possible to garnishee the bank accounts of missions, 
in an extreme case such a result might culminate in the closure of a 
friendly foreign diplomatic mission. Indeed, counsel for the Republic 
stressed the disruptive effect of a garnishee order to the Court of 
Appeal. The embassy telex service would be cut off and the embassy 
grind to a halt unless further funds were remitted from Colombia or 
the ambassador financed the embassy out of his own pocket! That 
would have been a remarkable result. It can hardly be doubted that 
Parliament did not foresee or intend such a drastic possibility. 
Furthermore, missions in London would have been put to the 
inconvenience and in some cases no doubt impossibility of obtaining 
drawing rights on a London account of their own central bank or 
other similar financial institution and thus ensure exemption from 
garnishee proceedings. While therefore undoubtedly a convenient 
decision from a political point of view, the reasoning employed by 
Lord Diplock, with whom all his colleagues concurred, seems 
nevertheless to be less than entirely satisfactory. In particular, he 
found it unnecessary to cite any authority in favour of the somewhat 
dubious decisional process of statutory interpretation deployed by 
him. 

The point of law in issue arose out of a writ issued by the plaintiffs 
on May 7, 1982, against the Republic of Colombia claiming approx- 
imately £42,000 in respect of security equipment required for the 
embassy, sold and delivered, together with interest and costs. The 
plaintiffs obtained judgment in default of notice of intention to 
defend on December 10, 1982. Master Topley refused to order 
garnishee orders nisi on the application of the judgment creditor, 
but an appeal from this refusal was allowed by Hodgson J. However, 
on October 21, 1983, Hobhouse J. set aside the garnishee orders nisi 
and the plaintiffs appealed to the Court of Appeal. That court 
reversed the order of Hobhouse J. on the first Monday after his 
decision since the matter was extremely urgent (the accounts in the 

2 Ibid. at p.752, per Lord Diplock. 

: Hags 3 W.L.R. 906, 908, per Sir John Donaldson M.R. 
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meanwhile being frozen), but nevertheless granted leave to appeal 
to the House of Lords. Before the House could hear the appeal the 
default judgment was set aside and the garnishee order, which was 
dependent on its existence, fell with it. Accordingly, the only matter 
of any direct concern left, which depended on the decision of the 
House on the point of law in issue, was that of costs incurred in the 
garnishee proceedings, which had already exceeded the amount of 
the judgment debt even before the appeal reached the House. It is 
interesting to note that Lord Diplock deprecated appeals to the 
House in which the only financial consequences were limited to 
costs. Indeed, the order made was that each side should bear its 
own costs of the garnishee proceedings in the House and below. 
The decision of the House of Lords depended entirely on a 
construction of the relevant parts of the State Immunity Act 1978, 
some of which are of less than complete lucidity. Lord Diplock 
couched the decisive question thus: 
“. . . Whether in the context of the other provisions of the Act 
. . . and against the background of its subject matter, public 
international law, the words ‘property which is for the time 
being in use or intended for use for commercial purposes,’ 
appearing [in section 13(4)] as an exception to a general immun- 
ity to the enforcement jurisdiction of the United Kingdom 
courts accorded by section 13(2) to the property of a foreign 
State, are apt to describe the debt represented by the balance 
standing to the credit of a current account kept with a commer- 
cial banker for the purpose of meeting the expenditure incurred 
in the day-to-day running of the diplomatic mission of a foreign 
state.” 


What then were the generally recognised principles of public 
international law which formed the background against which the 
Act had to be construed? A fundamental principle of international 
law is the distinction drawn between claims arising out of those 
activities which a state undertakes jure imperii—in the exercise of 
sovereign authority and those arising out of activities which it 
undertakes jure gestionis—ordinary commercial and trading trans- 
actions. During the last 50 or so years, under what has become 
known as the “restrictive” theory of sovereign immunity national 
courts have exercised jurisdiction over sovereign states in claims 
against them arising out of ordinary commercial and trading trans- 
actions ‘into which they have entered with private individuals. In 
England, the jurisdiction of courts over claims against foreign 
sovereign states was formerly governed by the common law which 
tenaciously clung to the old theory of “absolute” immunity under 
which the courts refused to entertain any claims against sovereign 
states even where they arose out of ordinary commercial or trading 
operations. The initial breakthrough came in the advice of the Board 
of the Privy Council in The Philippine Admiral’ at least in so far as 
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actions in rem were concerned. In the landmark case of Trendtex 
Trading Corporation v. Central Bank of Nigeria® the Court of Appeal 
established the “restrictive” theory of sovereign immunity in English 
common law generally. This development was emphatically endorsed 
by the House of Lords in I Congreso del Partido.’ Accordingly, prior 
to the State Immunity Act 1978 the distinction drawn in public 
international law between what a state did in the exercise of its 
sovereign authority and what it did in the course of ordinary 
commercial or trading activities had become part of the common 
law of England. Unfortunately, the State Immunity Act 1978 did 
not adopt this familiar distinction but rather restated in statutory 
form the old general principle of absolute sovereign immunity subject 
to wide ranging exceptions. 

Lord Diplock also referred to The Vienna Convention on Diplo- 
matic Relations, 1961.” In particular, he drew attention to article 25 
which reads: “The receiving state shall accord full facilities for the 
performance of the functions of the [diplomatic] mission.” From this 
he deduced the principle that “neither the executive nor the legal 
branch of government in the receiving state—and enforcement of 
judgments of courts of law is a combined operation of both of these 
branches—must act in such manner as to obstruct the mission in 
carrying out its functions.”” 

More precise assistance on the specific question of whether inter- 
national law prohibits the attachment of credit balances standing in 
the current bank account of a diplomatic mission which are used to 
defray the day-to-day expenses of running the mission can be derived 
from the judgment of the Constitutional Court of the German 
Federal Republic of December 13, 1977, in the Philippine Republic 
Case.” In this case, the court refused to allow a claim by a judgment 
creditor of the Philippine Republic to attach the credit balance 
standing in the current bank account of the mission in question 
where the account was used to defray the expenses incurred in the 
day-to-day running of the mission. This case was thus directly in 
point. Lord Diplock found “the reasoning of the German Constitu- 
tional Court in the Philippine Republic Case wholly convincing that 
immunity from legal processes of execution was required by public 
international law to be accorded to the current bank account of a 
diplomatic mission used for defraying the expenses of running the 
mission, at the date when the State Immunity Act 1978 was passed 
by the Parliament of the United Kingdom.” But Lord Diplock 
went on to stress that the mere fact that under public international 


1977} 1 Q.B. 529. 
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emphasized that the reasoning of the Federal Constitutional Court is based almost 
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law, including the Vienna Convention, the bank account of the 
Colombian Embassy would have been immune from attachment at 
the date of the passing of the State Immunity Act 1978, was not 
decisive of the issue. However, it made it “highly unlikely that 
Parliament intended to require United Kingdom courts to act con- 
trary to international law unless the clear language of the statute 
compels such a conclusion.” 

Accordingly, what little direct authority there is seems to suggest 
that Lord Diplock is right in claiming that, in public international 
law at any rate, balances standing to the credit of current bank 
accounts held by diplomatic missions which are used to defray the 
expenses of running.a mission are immune from attachment proce- 
dures. However, whether the State Immunity Act 1978 was in 
harmony with this proposition was fundamentally a matter of statu- 
tory interpretation. As Lord Diplock conceded, the clear language 
of the statute might compel a different conclusion. 

Having accepted that the expression “property” in sections 13(2) 
and (4) was broad enough to include the credit balance on a bank 
account, the crucial question was whether such a balance was “for 
the time being in use or intended for use for commercial purposes.” 
The definitional section 17(1) defines “commercial purposes” as 
meaning “purposes of such transactions or activities as are mentioned 
in section 3(3) above.” Accordingly, section 3(3) states: 

“In this section ‘commercial transactions’ means—(a) any 
contract for the supply of goods or services; (b) any loan or 
other transaction for the provision of finance and any guarantee 
or indemnity in respect of any such transaction or of any other 
financial obligation; and (c) any other transaction or activity 
(whether of a commercial, industrial, financial, professional or 
other similar character) into which a state enters or in which it 
engages otherwise than in the exercise of sovereign 
authority. . .” 


This definition is manifestly in extended terms. However, Lord 
Diplock argued that whereas expenditure incurred in the day-to-day 
running of.a mission would, no doubt, include “some monies due 
under contracts for the supply of goods or services to the mission,” 
the current bank account of a mission “will also be drawn upon to 
meet many other items of expenditure which fall outside even the 
extended definition of ‘commercial purposes’ for which section 17(1) 
and section 3(3) provide.” Thus, since a credit balance was “one 
and indivisible,”!> he declared the law to be that: 


oes it can be shown by the judgment creditor who is 
seeking to attach the credit balance by garnishee proceedings 
that the bank account was earmarked by the foreign state sole y 


14 Ibid, at p.754. 

15 §.13(4). 
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save for de minimis exceptions) for being drawn upon to settle 

liabilities incurred in commercial transactions it cannot . . . be 
sensibly brought within the crucial words of the exception for 
which section 13(4) provides.””” 


By virtue of section 13(5) the head of a mission’s certificate that 
property is not in use or intended for use by or on behalf of the state 
for commercial purposes is sufficient evidence of that fact unless the 
contrary is proved. The Colombian Ambassador had issued just such 
a certificate on October 7, 1983. Since the judgment creditor had 
failed to disprove the certificate, the Republic of Colombia was 
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NIKLAS LUHMANN ON LAW, POLITICS AND SOCIAL 
THEORY 


TRUST AND Power. By NIKLAS LUHMANN, translated by H. Davis, J. 
Raffan and K. Rooney, edited by T. Burns and G. Poggi, with 
an introduction by G. Poggi. [Chichester: John Wiley. 1979. xix 
and 208pp., £16:55, hardback. ] 

THE DIFFERENTIATION OF Society. By NIKLAS LUHMANN, translated 
and introduced by S. Holmes and C. Larmore. [New York: 
Columbia University Press. 1982. xxxvii and 482pp., $35.00.] 


I 

THE work of the German social theorist Niklas Luhmann has, for the most 
part, been glimpsed in England through the writing of Jürgen Habermas. 
He. deserves to be better known. Luhmann is, quite self-consciously, a 
“beyond” theorist. In particular, he attempts to move our thought about 
society “beyond” Marx, Weber and Parsons. As against Marx, he seeks to 
develop a set of categories which enable us to represent non-economic social 
relations in a way which is not derived from or grounded in our represen- 
tations of economic ones. As against Weber, Luhmann seeks to displace a 
preoccupation with “end-means rationality” and the legitimation of authority 
as the organising principles of sociological discourse. And as against Parsons, 
Luhmann seeks to escape the problem-set which poses “normative integra- 
tion” as the “central question” for the self-understanding of society. 

It would be an understatement to describe as eclectic Luhmann’s attempt 
to stitch together something new. Systems theory and cybernetics, Parsonian 
action theory, Husserlian phenomenology, Darwinian evolutionary theory, 
scholastic philosophy, Aristotle and Plato—these and many other residues 
of the history of thought are ruthlessly plundered for concepts, themes or 
approaches in the course of Luhmann’s wide ranging investigations into how 
we should understand the nature of modern life. Drawing primarily upon 
two recent translations,’ I present in this section a simplified conspectus of 
Luhmann’s work (one which, it must be said, does scant justice to the 
depth, subtlety and erudition of his work) and in subsequent sections address 
some of its implications for law, legal theory and “critical theory.” By the 
end, persistent readers will find themselves back at the beginning— 
Luhmann’s own distinctive version of the “hermeneutical circle.” 

Luhmann’s primary method is functional analysis of social phenomena 
and the notion of “system formation” is in essence the point d’appui of his 
investigations. By system, Luhmann means the “interruption of continuity 
in the spectrum of the possible” (p.345)?: it is thus inevitable in any culture 
that some degree of system formation is observable, ordering or “interrupt- 
ing” what is technically or conceptually possible. The core of Luhmann’s 
t= AES SA GIR TP SSI PA ec oa 


' Trust and Power is a collection of two essays, Vertrauen (Stuttgart, 1973) and Macht 
(Stuttgart, 1975). Gianfranco Poggi’s introduction provides a useful outline of the theoretical 
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functional analysis is that as the spectrum of the possible expands, so more 
elaborate system formation is required. In simple societies, whose categorial 
systems are frequently indifferent to a distinction between nature and 
culture,’ this “interruption” may assume the form of necessity (tabus, gift 
exchange); in modern societies, argues Luhmann, matters are otherwise. 
System differentiation, interrupting the spectrum in different ways in differ- 
ent situations, becomes increasingly necessary, as possibilities come to be 
conceived as such, so that, in principle, everything or many things can be 
conceived of as being other than they are, or susceptible to change, as 
necessity is displaced by contingency. 

Luhmann repudiates what he takes to be the traditional concept of 
system—a “whole” made out of parts, where the “order of the whole 
accounts for qualities the isolated parts could never possess on their own.” 
This approach fails to take account of the environment of a system. By this 
he means more than that “something else exists outside the system being 
studied” (p.257). Rather: “the structures and processes of a system are only 
possible in relation to an environment” and can only be understood in terms 
of this relationship. Only by constantly thinking of systems in relation to 
their environments can one distinguish “between what functions as an 
element and what functions as a relation between elements” in any given 
system. When the spectrum of the possible is interrupted, in part, by means 
of functional system differentiation—e.g. politics, law, economy—a func- 
tional system becomes part of the environment of other such systems, as 
they are to it. 

What does this relational and orientational view of “systems,” pointing 
actors in certain ways at any one time out of the range of all possible ways, 
entail? We must note first the axiomatic point that environments are more 
complex than systems, since “environments always offer more possibilities 
than any system can successfully exploit” (p.70), and secondly, that “systems 
are reductions of the complexity of the world” which means “they must... 
constantly sustain problematic relationships to an environment that is not 
itself similarly reduced” (p.192). System “identity” is acquired through its 
“characteristic means of reducing complexity.” In this respect, systems can 
be viewed as “selection processes” reducing possibilities: “both their initial 
formation and their subsequent survival presuppose a reduction or diminu- 
tion of all those things which are, in principle, possible” (p.70). 

The key to Luhmann’s picture of modern times is the “possibilization” of 
the world and the mechanisms which render this possible and manageable. 
This is expressed in two central terms—complexity and contingency. “Com- 
plexity” is the anchor of Luhmann’s functional analysis; “contingency” the 
key component of how this can be expressed at the “micro-level” of action 
and communication. Complexity means “the totality of possible events—the 
complexity of the world is all the possible events in the world, the complexity 
of a system is all the possible events compatible with the structure of the 
system” (p.147). Thus a high level of internal complexity of a system 
involves “allowing alternatives, possibilities of variation, dissent and internal 
conflicts” which, to be achieved, means that the system’s structure must be 
“indeterminate, contradictory and institutionalized in a flexible way.” In 
other words, Luhmann insists, it must be recognised “that the creation of a 
tolerable indeterminacy in social systems is an achievement and not a 


3 This statement ignores, of course, the study of binary oppositions between nature and 
culture (as in the Raw and the Cooked) which lies at the core of the work of Claude 
Lévi-Strauss and his followers. 
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mishap” (p.148). Complaints about “bureaucratization,” etc., in Luhmann’s 
view, show simply how hard this degree of complexity is to attain. 

Complexity features throughout Luhmann’s writings in a double 
movement—on the one hand, he stresses the attainment or heightening of 
complexity. Here the sources or generators of complexity serve as a key 
pointer to societal development (or enhanced capacity). On the other hand, 
he explores the management of complexity, and thus the mechanisms which, 
in a given situation, serve to reduce it. In this sense, the idea that modern 
societies are highly complex and have highly developed mechanisms for 
reducing complexity is not contradictory. Complexity-reduction is not 
intended to eliminate complexity, i.e. “decomplicate” society. Continued 
evolution requires even greater complexity: but greater complexity requires 
yet more adequate means of pro tem. complexity-reduction. Decomplication 
(as a future possibility) is associated with a decline in the capacity of 
complexity-reducing mechanisms, with a “dedifferentiation” of society (see 
pp.130, 187, 189, 215). 

Increased complexity in this sense is intimately linked with what Luhmann 
calls the functional differentiation of society—which involves the “separating 
out” and “structuring” of the range of possibilities. Differentiation is the 
most important structural question which arises “as soon as a system 
transcends the most simple relations in quantity and complexity” (p.213) 
since differentiation determines “in what further ways a system can structure 
various processes, regulate itself, and strengthen its selectivity.” “The 
function of differentiation—the construction of subsystems—“lies in a 
system’s ability to gain many times over the advantages of system building 
whenever it repeats system building internally, guarantees its subsystems 
and their subsystems an already tame environment and thus builds improb- 
able structures that are rich in presuppositions. Systems differentiation is a 
form of strengthening selectivity” (p.214). 

At the level of individual actors, or more precisely, “subjectivity,” 
complexity is complemented by the concept of “contingency.” This means 
“that the cause on which something depends performs itself a selection from 
other possibilities so that the contingent fact comes about in a somewhat 
chancy, accidental way.”* Contingency means that “being depends on 
selection, which, in turn, implies the possibility of not being and the being 
of other possibilities. A fact is contingent when seen (my italics) as selection 
from other possibilities . . . the concept can be applied only to the meaning 
of subjective experience and action . . . contingency is a universal, but it 
nevertheless presupposes a subjective point of view. It can be applied to all 
facts but not independently of a subjective potential to negate and conceive 
other possibilities.” 

It follows, then, that the level of communication between subjects, of 
“intersubjectivity,” can be represented as one of “double contingency.” 
“Doubling of contingencies is possible because the potential is located in 
subjects, and subjects can experience other subjects.” Consequently, one 
subject’s selectivity (or experience of contingency) is “doubled” in com- 
munication by his interlocutor’s similarly structured selectivity. This involves 
a situation of high achievement and high risks. “It makes the selectivity of 
ee ee 


* Luhmann, “Generalised media and the problem of contingency” in J. Loubser, R. 
Baum, A. Effrat, and V. Lidz (eds.), Explorations in general theory in social science: Essays 
in honor of Talcott Parsons (New York, 1976), Vol. II, p.508. 

5 Ibid. p.509. 

6 Ibid. 
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other subjects selectively available at increasing risks (of disappointment 
of expectations).”’ There are two main ways of reacting to disappointment 
of expectations, either a process of learning and adapting one’s expectations 
(which Luhmann calls “cognitive”) or a counterfactual maintenance of 
expectations (for Luhmann, a “normative” response). Both are reactions 
which can be decided upon, adopted, in advance. 

In the most elementary sense, all communication requires some degree of 
system formation, i.e. of differentiation between system and environment. 
This Luhmann terms the formation of “social systems,” that is, any situation 
where “the actions of several persons are meaningfully interrelated and are 
thus, in their very interconnectedness, marked off from an environment” 
(p.70). But what is crucial is that, “on the basis of a simple set of inter- 
related choices, only a few out of a wide array of possibilities are actualized.” 
Luhmann offers a working typology of such selection systems, distinguishing 
interaction systems, organisation systems, and societal systems. What mat- 
ters here is the precise way in which self-selection (i.e. meaningful interre- 
latedness) and boundary-formation (i.e. marking off from an environment) 
occur. In interaction systems, i.e. face-to-face interaction—personal pres- 
ence is both the selection principle and the boundary-formation principle. 
“Whoever is not present does not belong to the system, no matter how 
intimate his relations to the on-the-spot participants may otherwise be” 
(p.71). This may seem a ponderous way of stating the obvious—but given 
the centrality of face-to-face interaction as the “communicative” model in 
much social theory, it is important to attend both to its structural limits and 
to the other types of social system characteristic of at least modern societies. 

Interaction systems are limited by the fact that only one person can talk 
at any one time. Therefore there is a great need for internal order, focusing 
the discussion on a simple topic; “A plurality of topics can only be handled 
sequentially. As a result, interlocutors must either restrict their contributions 
to what is currently being discussed or try to change the subject.” Conse- 
quently, “tacit power struggles” may arise. All of this is time consuming. 
And the linear form of the sequence can make it difficult to coordinate 
complex messages. In other words, such systems are limited in the degree 
of complexity they can achieve (p.72). As a process of selection and 
boundary-formation, such a social system is severely circumscribed in what 
it can attain. 

By contrast, the societal system detaches itself from these constraints 
though not, of course, from interaction itself (p.73). This is “the compre- 
hensive system of all reciprocally accessible communicative actions.” In this 
sense, “society” is not just the sum of all personal interactions. It expresses 
processes operating at a quite different level, coordinating, in particular, 
communication beyond the face-to-face situation, i.e. with “absentees.” Its 
regulative principle transcends that of interaction systems. Its boundary- 
formation process—its limit—is the boundary of “possible meaningful com- 
munication,” in particular, the limits of “accessibility” and “understanding,” 
i.e. “abstract” limits (p.73). 

The third, distinct type of social system, the organisation system, operates 
in modern societies in a sense “between” the two levels already considered, 
with its own principles of self-selection and boundary-formation. The pivot 
of organised social systems is the linkage of “membership to specific 
conditions” upon which “entrance and exit” depend. Assuming that the 





7 Ibid. 
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“behavioural motives of the members” vary independently of each other, 
nonetheless, “highly artificial modes of behaviour” among a fluctuating 
membership can be stabilised, by means, e.g. , of membership rules. Provided 
a balance is struck between “the attractiveness of the system and the 
demands made on” individuals, the organisation will not depend upon “the 
creation of spontaneous personal motives or moral commitment and con- 
sensus for every action required. Motives are ‘generalised’ through mem- 
bership: soldiers march, secretaries type, professors publish . . .” (p.75). 

As the range of possible selections expands, special mechanisms are 
required for communication. One needs to ask how selections are transmit- 
ted and how they are attributed. Selections are transmitted by “specialised” 
and “generalised” media of communication; they are attributed by two 
modes of meaningful selection—“action” and “experience.” A selection is 
attributed to action if its selectivity is attributed to a system, to experience 
if selectivity is attributed to the environment of a system. These mechanisms 
of transmission and attribution ensure that there is a transfer of choices 
which guarantees that some people accept what other people choose. With 
rising complexity, these mechanisms must “become more efficient and 
transfer meaning at a higher level of selectivity” (p.204). 

Communication presupposes language but, for Luhmann, is not reducible 
to language: as a generalised symbolic code, language “limits possibilities 
but does not commit motives” (i.e. one can deceive or lie). Language does 
not, by itself, provide for the transmission of selections—“communication is 
not necessarily effective.” Language contains the capacity for variation, for 
expressing other possibilities and thus, as language, for saying “no.” “We 
can disagree or say something unexpected without becoming unintelligible. 
We can communicate new, surprising, and unsettling messages, and still be 
understood” (p.266). There is, in this sense, an infinity of possible sentences. 
Communication theory thus presupposes “a plurality of autonomous centres 
of selection or choice . . . and poses the question of how, under changing 
sociostructural conditions, selections can nonetheless be communicated” 
(p.350). If enhanced complexity is associated, in part, with an increase in 
linguistic “freedom to introduce deviations and variations” (p.266), so 
complexity reduction and the management of contingency requires “guar- 
antees for the acceptability of conveyed choices or selections.” One should 
note here that, although Luhmann’s terminology is ambiguous, the central 
problem is cognitive rather than normative: the “acceptability” of choices 
refers primarily not to their “legitimacy” or whatever, but is concerned with 
the mechanisms through which selections are transferred or understood. 

Selection has the general form of “one out of more than one” which on 
closer inspection threatens to be infinitely regressive or complex: one out of 
more than one out of more than one, etc. It is beyond the capacity of human 
consciousness to grasp in a concrete way such elaborate patterns of selection; 
something more manageable must serve as a substitute, as a way of encoding 
and processing the selection. The solution is found in “generalised symbols” 
which can “represent such patterns on a higher level of abstraction,” which 
must be phenomenally simple (in order to be “representable,” i.e. to 
function in effective communication) yet functionally complex (i.e. capable 
of being set to a whole range of uses and purposes). “Functionally, they 
must be ‘form’ as a reliable promise of content” and “a cue for quick 
evocation of attention.” In this form they can serve as concepts to “organise 
individual selection chains.” Selectivity is patterned by symbolic generalised 
communication ‘media, notably, power, money, truth, love. They transmit 
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reduced complexity, in that they “employ their selection pattern as a motive 
to accept the reduction so that people join with others in a narrow(er?) 
world of common understandings, complementary expectations and deter- 
minable issues.”* These media which serve as substitutes for the patterns of 
selection are not just “words symbols or codes; they are meaningful 
constellations of combined selectivity which can be signified by words, 
symbolized, and codified legally, methodologically or otherwise.” 

The role of media in transmitting generalised kinds of messages—power 
messages, money messages, etc.—is shored up by the differentiation of 
“action” and “experience” as the mode of attributing selections. “Both ego 
and alter are supposed to be able to know in advance which way to attribute 
selections is appropriate in what situation, and both are supposed to be able 
to expect the complementary attitude of the other.” A selectivity attributed 
to “action” is attributed to a system, selectivity attributed to “experience” 
to an environment. Possible combinations of the modes of attribution by 
actors engaged in communication become standardised, generalised and 
differentiated from each other. The four main media of communication 
which govern transmission of selectivity can thus be cross-tabulated with 
these possible combinations of modes of attributing selectivity": 


Ego’s experience Fgo’s action 
Alter’s experience Ae ————> E. Ae ————> E, 
(truth) (love) 
Alter’s action Aa ————>> Ee. A, ————> E, 
(money) (power) 


Put simply, if I (ego) am communicating with someone else (alter) 
whether face-to-face or in writing, the content of the communication 
(language) is codified (power, truth, love, money) and the selections are 
attributed, in different combinations, on both sides. Which code is being 
employed is closely interwoven with the process of functional system 
differentiation in which different subsystems—economy, law, family, 
science—tend to employ one code rather than the others. The modes of 
attribution govern the internal “logic” of the different codes, and thereby, 
explain how they are qualitatively distinct as well as (to a greater or lesser 
extent) institutionally “segregated.” The cross-tabulation is not meant to be 
exclusive: Luhmann suggests that “influence” may follow a similar logic of 
attribution as love, “value commitments” as truth, “art” as money. This 
branch of Luhmann’s theory seems to me to provide an extraordinarily 
fruitful way of explaining an undoubted historical process, the precise 
character of which has still not adequately been specified. How should we 
express the fact that law and science are now clearly differentiated, though 
once they were not,!! or love and power,” or even love and friendship?” I 


8€ “Generalised media. . .”, p.512. 

9 Ibid., p.518. 

10 This cross-tabulation is taken, with modifications, from Nico Stehr, “The Evolution of 
Meaning Systems: An Interview with Niklas Luhmann” 1 Theory, Culture and Society 
(Spring 1982), p.38. 

1 To call law “the oldest social science” was not once, but now is, a solecism. 

12 Cf. Marc Bloch’s suggestion that “when the Provençal poets invented courtly love, the 
devotion of the vassal to his lord was the model on which they based their conception of 
the fealty of the perfect lover,” Feudal Society, Vol. I, p.223 (Eng.tr., London, 1962). 

3 Cf. the interesting discussion of the differentiation of love and friendship by Philippe 
Ariés, “Réflexions sur l’histoire de "homosexualité,” Communications, No. 35 (1982). 
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know of no other approach which poses these important questions as sharply 
and as sensitively as Luhmann’s does.'* 

The theory of communication is closely linked with Luhmann’s evolution- 
ary theory of functional system differentiation. Evolution means, in effect, 
enhanced manageable complexity, more possibilities. This requires mech- 
anisms of variation, selection and stabilisation.” Language is the means for 
articulating variation, the generalised media of communication serve to 
organise transmission of selections and motivate acceptance of selections. 
These discrete codes become the “foundation” for the emergence of the 
functional subsystems (politics, economy, law, etc). It is system formation 
in this sense which serves to stabilise the patterning of selectivity achieved 
by the generalised media. The form of system differentiation characteristic 
of modern societies is functional differentiation." In one sense, this simply 
means that “specialised” subsystems “use” discrete, generalised media: the 
political and legal systems use the power code, etc. Such a scheme tends to 
lead to problems of specifying the relations between subsystems, the 
mechanics of “interchange” between, for example, economics and politics, 
and with the question of “primacy” among the subsystems. Luhmann tries 
to move beyond these problems by articulating a more elaborate notion of 
differentiation, which connects with his phenomenological approach to 
“meaning,” “reality” and reflexivity. For Luhmann, functional differentia- 
tion is a “replication, within a system, of the difference between a system 
and its environment” (ibid). It is therefore a ”reflexive and recursive form 
of system building” (p. 231). Therefore, differentiated systems can be seen 
as having two kinds of enyironments—external (“common to all subsys- 
tems”) and internal (“separate . . . for each subsystem”) (p. 231). “Differ- 
entiation. . . reproduces the system in itself, multiplying specialized versions 
of the original system’s identity by splitting it into a number of internal 
systems and affiliated environments.” Thus “facts, events, and problems 
obtain a multiplicity of meanings in different perspectives”; for example 
mass education involves “different environmental problems for the political 
system, for the economic system, for families, for the religious system 
...” (ibid). 

This kind of analysis indicates some of the implications of Luhmann’s 
rejection of the whole-parts focus of classical sociology. As he emphasises, 


14 It should be noted that Luhmann regards this differentiation in the logic of attribution 
as “highly artificial” and “psychologically improbable,” “Generalized Media . . .” (see note 
4, supra), p.518. As a result, these improbabilities must be institutionalised through 
functional differentiation and through mechanisms like trust—see the first part of Trust and 
Power. This is just one example of how Luhmann emphasises the “artificiality” of modernity 
but, as Gianfranco Poggi observes, without the cultural pessimism which is usually linked 
with such perspectives. 

15 Luhmann takes these concepts from Darwin, in order to describe how social evolution 
occurs. He rejects any conception of evolution as a necessary, irreversible process. It is 
not, then, a matter of “finding” macrohistorical “laws.” 

1 Luhmann proposes two other types of system differentiation: segmentation and 
stratification. This typology refers to the “primary scheme” or “pattern” of differentiation 
(p.242): i.e. it is not a case of societies being either segmentary, stratified or functionally 
differentiated. “Forms of differentiation do not exclude . . . may even presuppose—each 
other, but there are limits of compatibility.” (p.243). “Stratification provides more complex 
environments for subsystems than segmentation, and functional differentiation provides 
more complex environments for subsystems than stratification.” (p.244) Secondly, func- 
tional differentiation (as the primary scheme) is ‘more compatible with other forms of 
differentiation than stratification which is more compatible with other forms than segmen- 
tation. “Thus the degree of compatibility seems to depend on the complexity of internal 
environments.” (p.244) 
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“the relation of each single subsystem to society is not identical with the 
relation of each subsystem to its social environment; nor is this relation to 
the internal environment simply a set of intersystem relations” (p. 237). In 
other words, “mass education” should not be viewed just as a “system” in 
relation to other systems and/or its environment. Rather, functional differ- 
entiation must be complemented by the notion of system reference—which 
expresses the diverse ways in which systems can be oriented. 

In modern societies, a subsystem can be seen in relation to the encom- 
passing total system or “society,” to other subsystems, and to itself (p. 264). 
The subsystem-—society relation should be seen in terms of its function; the 
subsystem-—neighbouring subsystems relation in terms of its performance 
“received as input and produced as output”; the subsystem-—subsystem 
relation (its relation to itself) as reflection or self-reflection (pp. 264-265). 
None of these can be reduced to the others (which clearly distinguishes 
Luhmann from any naive functionalism): neither function, input-output 
performance nor self-reflection “can alone regulate the selection processes 
of a subsystem” (p. 265). 

An orientation towards performance prioritises the future, temporalising 
the relationship between means and ends (p. 239). Self-reflection looks 
backward, reinforcing system identity “so that it can survive novel choices 
and innovations by reconstructing its past history as a consistent series of 
intentions and actions” (p. 239), “a history which can be reconstructed as an 
exploration of concepts, problems, solutions, and idealizations” (p. 238). 
Function operates as a “present reality,” a mailing address in “communi- 
cative relations” (p. 230). Function “directs and justifies communication.” 
It follows that differentiation of these system-references at the “operative 
level” will “separate time horizons.” “It will increase complexity-in-time and 
will put tension on temporal integration.” 

The notion of internal environment, of the operational realities of 
functionally differentiated subsystems, is a little obscure. To develop it, it 
is necessary to elaborate a little on Luhmann’s treatment of “meaning,” 
“reflexivity” and “rationality.” This should also clarify where Luhmann 
stands within the general field of social theory, and reveal the character of 
the close connection in his work between his meta-theoretical position on 
truth and rationality, and his substantive social theory. Those who deride 
sociology get cheap thrills from its alleged overgenerous use of the word 
“meaningful.” Yet questions of meaning, and the meaning of meaning, are 
fundamental. Of central concern here is whether “meaning” should be seen 
as originating in “subjects” or individuals, or whether, crudely, individuals 
should be seen as preconstituted by “meaning.” This is the problem of the 
“originary subject.” For Luhmann, “meaning” does not originate in subjects 
but in social systems, in systems of communication. We have already noted 
that: “Communication ... requires that (with the help of structured 
expectations) boundaries of expectable behavour can be drawn ... it 
requires an interruption of continuity in the spectrum of the possible: system 
formation.” Systems minimally generate “meaning” if we presuppose “a 
plurality of uncoordinated physical and organic centres of choice and a 
reduction of what is possible for them through a system that marks off 
mutually expected behaviour from other possible events” (p. 345). Meaning, 
then, functions to define boundaries and expectations. But the key to 
Luhmann’s rather complex treatment of meaning is provided when he states 
that “A meaning-generating system” is both “a system which has meaning 
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in itself’ and “which is accessible to itself as a system which uses meaning” 
(p. 345). 

To grasp this delphic statement, a brief detour is required into the 
somewhat unwholesome terrain of Husserlian phenomenology. Husserl 
developed what was perhaps the most radically idealist approach ever to the 
question, which goes back in some form to Descartes, even Plato, of the 
relation between thought and the world. The key ideas which Luhmann 
appropriates are contained in Husserl’s insistence upon the “horizonal” 
structure of consciousness: as Paul Ricoeur puts it, “every consciousness is 
a consciousness of ...,” that consciousness is always turned towards 
something. This is called “intentionality.” Hence the primacy of perception 
for an understanding of consciousness. And in noting this, it becomes clear 
too that “every present consciousness is discovered to be exceeded by a 
horizon of perceivability which confers on the world its strangeness and 
abundance.” The second crucial aspect, for present purposes, is implicit in 
the phenomenological enterprise itself; consciousness can be applied to 
itself, it can explore itself as consciousness—it can proceed “refiexively.” 

The concept of horizon is central to Luhmann’s discussion of “meaning,” 
which he defines as “the conjunction of a horizon of possibilities with 
selection or choice.” In this sense, meaning “modalizes” selection: “the 
array of options from which the selection was made is retained and remains 
visible in the selection” (p. 345) thus permitting selectivity to be “under- 
stood, managed and readjusted.” Luhmann stresses that the generation of 
meaning and meaning use go hand in hand. Systems formation means both 
that, in a system, actors can proceed meaningfully and that they can use the 
meaning(s) of a system for operations in that system. This last point, which 
requires elucidation, captures precisely Luhmann’s use of “reflexivity”’—the 
relation of a system to itself. 

Reflexivity serves as a functionally equivalent method of heightening and 
reducing complexity, and to make meaningful orientation or action possible. 
However, to be more precise, we must distinguish reflexivity or the process 
of self-reflection from “reflexive mechanism” or the application of a process 
to itself, as in thought about thought, making decisions about decision- 
making, rules about rule-making, research into research. 

Reflection is the process “through which a system establishes a relationship 
with itself,” a process of “self-thematisation” whereby “the unity of a 
system” is made “accessible to the system’s parts.” “While a part . . . cannot 
be the whole, it can thematize the whole in so far as it perceives it as a 
meaning-generating system and relates it to an excluded and thereby 
delimited environment.” (p. 327). Such self-thematization, or system identi- 
fication, is only necessary and possible when the system is distinguished and 
demarcated from its environment (p. 327). The discontinuity between a 
system and its environment is both a prerequisite for system identification 
and enables a system identified as a unity to develop a “multiplicity of 
different relations to its environment.” This is a kind of phenomenology of 
social systems: just as for individuals, “becoming a topic in this way means 
becoming an object for consciousness,” so for social systems, self-themati- 
zation means “becoming the object of thematically unified communication.” 
Focussing upon the unity of the system makes the multiplicity or complexity 
of relations with the environment easier to manage, serving “as a basic 





7 Paul Ricoeur, Husserl (Eng. tr., Evanston, 1967), p.8. The “world” progressively 
receded in Husserl’s own pursuit of “pure” consciousness. Like Schutz, Luhmann pulls 
back from “transcendental” phenomenology. 
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reference point for a selective reduction and mastery of environmental 
complexity” (p. 328). In so far as system unity is explicity topicalised in 
reflection, meaningful choices become possible even in an “indeterminate 
and unexplored environment” (p. 328). 

A reflexive mechanism—the application of a process to itself or to a 
process of the same kind—requires functional specification—this is thinking, 
not something else—such that the process itself has a “lasting identity” 
(p. 329). This in turn requires boundaries which guarantee the identity of 
process, just as reflection requires boundaries, or discontinuity between 
system and environment, so that the unity of the system could be topicalised. 

For Luhmann, selectivity can be increased once “the selection mechanism 
is itself preselected through a second mechanism of the same kind” (p. 100). 
Equally, more complexity can be managed since complexity reduction is 
distributed into one or more sequential stages by reflexive mechanisms. For 
Luhmann, an illustration of this is that more decisions can be made once 
decision-making processes are themselves applied, reflexively, to the 
decision-making process. This may seem counter-intuitive unless we remem- 
ber that here, as elsewhere, Luhmann is concerned with the double 
movement of complexity—increased possibilities and their “management.” 
Reflection upon decision-making as such, and the application of decisions 
to decisions, is not a universal “capacity” but, in Luhmann’s terminology, 
an evolutionary “achievement.” What it permits is not possible in all 
societies, in many of which decisions about decisions cannot be made “in 
advance”—where there are limited possibilities of “sequentializing” selec- 
tion, few if any means of making choices about choices. l 

One consequence of this approach is that, at an advanced level of 
functionally differentiated system formation, we reach a stage where, for 
such systems, “there exist . . . no footholds or reference points outside their 
meaningfully constituted world. For these systems, reality is meaning” 
(p. 346). Reflexivity is just one aspect of this. That is, presumably, “reality” 
must be understood in terms of the processes bounding horizons of possi- 
bilities. This is confirmed in his treatment of the “world” as the “total 
horizon,” simultaneously concrete and infinite (p. 355), whose unity “is not 
the unity of an assemblage” but the “unavoidable, indestructible possibility 
of moving from one thing to another—not an aggregation, but... a 
correlation of meaningful experience and action” (p. 411, n.48). 

One final central component in Luhmann’s analyses is time, and the 
“temporalization” of selections: “what is new about modern societies lies 
neither at the causal nor at the normative level. Instead, there has been a 
change in the temporal horizon that primarily controls present selections. 
Present selections are chiefly made with an eye no longer to past but to 
future selections” (pp. 321-322). The future becomes the “horizon” for 
making selections. More precisely, the “future” and the “past” must be seen 
as “temporal horizons” of the present. The key point about “horizon” in 
this sense is “that although we can never touch it and never surpass it, 
nevertheless it contributes to the definition of our situation” (p. 278). 
Consequently, in a memorable phrase, “the future cannot begin.” The 
“future,” in fact, must be analysed into “present futures” and “future 
presents.” We live in a world with an “open future” which means a “present 
future that leaves room for several mutually incompatible future presents” 
(p. 278). We experience this future “as an horizon of surplus possibilities 
that must be drastically reduced as we approach them” (p. 279). It is in this 
sense that insecurity may be preferred to security, and that “the future” can 
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be used in many ways without beginning it. Specifically, we use the future 
in two different ways, either as a present future, as a “screen upon which to 
project hopes and fears,” the future as a utopia; or as one or more future 
presents—the “future” used by technology of “anticipated presents.” Main- 
taining some kind of provisional integration of both utopias and technologies 
is essential for orienting and motivating political systems, especially by 
means of postponing choices in the sense of the “deferral of negation” (pp. 
286-287). 

Luhmann does not exempt “truth” or rationality from these analyses (so 
that, inevitably, as he acknowledges, he is in a circle (p. 411, n.49 and see 
below). At the advanced stage of functional differentiation, truth becomes 
a “subperspective”: as a generalised medium of communication, conveying 
“experienced selections, whose selectivity is attributed to the world,” the 
perspective of science “can only be identified with the perspective of total 
society” through an hypostatisation of the part for the whole. But self- 
reflection by the scientific system makes this impossible, once it leads the 
scientific system to comprehend itself as one functional subsystem of society 
(pp. 360-361). 


II 


For Luhmann, modern law is a functionally differentiated and autonomous 
subsystem. His definition of this system is broadly drawn: “The legal system 
consists uf all social communication that is formulated with reference to 
law.” “The legal system . . . includes both right and wrong, legal as well as 
illegal behaviour. In fact, its identity as a system hinges precisely upon this 
disjunction” (p. 122). Conceptualised as a functionally differentiated sub- 
system, we can then employ the notion of system references to pose precisely 
the different relations of a legal system—to its environment (function), to 
neighbouring subsystems (performance) and to itself (self-reflection). Of 
what does this functional specificity consist? As we have seen, Luhmann’s 
interest is in selectivity and boundary-formation in communication systems. 
Law, of course, is a way of constraining behavioural expectations. But 
Luhmann argues that there are some peculiar “law-related” constraints, 
whose “separation and recombination” in communicative processes consti- 
tute the conditions for legal autonomy. 

First, the power to decide if law is to be invoked or not,” invocation 
sovereignty—the freedom to “juridify” (or not) events, decideable in elemen- 
tary interaction—a freedom which increases where a “universalistic web of 
norms” can subsume every elementary transaction of daily life, such that it 
can be said of everything whether it is lawful or not (p. 124). In this context, 
the application of law is contingent: here, law “can make available its 
capacity to be cited, but it cannot, on its own, determine what decision will 
eventually be made” (p. 125). Secondly, law making sovereignty: law is 
“material upon which to work,” permitting the content of norms to be 
modified, changed, etc. “Our freedom to transform and reshape the law 
increases proportionally with the number of legal restrictions, constraints, 
or regulations—especially if there is a high degree of interdependence 
between regulations” (p. 125). And in so far as law thus becomes “dynamic” 
and “positive,” the content of norms again becomes contingent. 

Frequent appeal to the law and a diversity of legal cases stimulate the 
legislature and higher courts to formulate guidelines for consistent 
decision-making over a wide area, such institutions becoming self-conscious 
(of their own premises). The more this happens, the easier it becomes to 
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discover legal problems in everyday life. “This routine grouping of contin- 
gent decisions into general or typical cases promotes the discreteness or 
relative autonomy of a special subsystem for communicating about law” 
(p. 126). The differentiation of input of cases and input of decision-making 
is the central precondition for legal autonomy. 

Functional differentiation of law enables other social systems to use legal 
devices in a simplified form—property law as the basis for capital accumu- 
lation. More generally, “it ensures a degree of rationality and independence 
in the application of norms, and also provides legal ‘instruments’ necessary 
for the functional and structural differentiation of society as a whole” 
(p. 128). It was the prerequisite “for a high degree of individualization in 
decisions having structural importance for society,” permitting a “radical 
privatization” which was a precondition for a functionally differentiated 
society since it involved compartmentalising different functional sectors— 
politics, family, the economy, etc. (p. 129). All of this, suggests Luhmann, 
may account for the “hypostatisation” of law within classical political 
philosophy, and its importance in theories of “bourgeois society.” 

This leaves the question whether the preeminence of law was only a 
condition for the transition to a functionally differentiated society, or 
whether it remains necessary for the continuation of a functionally differ- 
entiated society. If the latter, any decline in the preeminence and hyposta- 
tisation of law would entail dedifferentiation of society. Certainly, Luhmann 
suggests, modern legal systems are subject to a series of transformations 
and stresses, most notably, political control over introducing decision 
premises into the legal system, leading to or associated with consequentialism 
in adjudication and in doctrinal formulation of decision patterns; thirdly, 
loss of professional cohesion as a result of the proliferation of texts and the 
multiplication of reference groups with which lawyers must co-ordinate their 
careers. 


Luhmann’s elaboration here of these strains is disappointingly cryptic 
(one awaits the translation of his more extensive writings on the sociology 
of law), but since it bears directly upon the relation between politics and 
law, it is worth close scrutiny. The basic problem is that “the fact that 
parliaments enact legislation is a constant problem for the legal system.” 
Two aspects of this problem are the “massive quantity and poor quality of 
incessantly produced legislative norms,” and secondly, the fact that “. .. 
political processes often react most vigorously to pictures of the real and the 
desirable which are . . . produced within these processes themselves.” As a 
result, “. . . politics is not necessarily suitable for clarifying legal problems, 
especially on a level where many decisions are aggregated together, or even 
to function there as a source for forming and stabilizing expectations” 
(p.132). 

At the present stage, it is impossible to say whether Luhmann’s point 
about “poor drafting” is trivial or integral to the problem he describes. This 
requires careful research into the precise character of judicial and legislative 
texts respectively. But perhaps more importantly, Luhmann suggests that 
we should see the problem in terms of the different ways in which politics 
and adjudication are oriented towards making selections (p.132). In particu- 
lar, we should recall Luhmann’s linkage of functional differentiation with 
the constitution of diverse internal versions of the entire societal system— 
the increasingly “specialised” operational realities of, in this context, law, 
politics and administration. 
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Viewed in this way, it would become clear that the crux of the problem 
lies in functional differentiation itself. In effect, what Luhmann proposes is 
an historical research programme which traces both the diversification of 
these operational realities alongside functional differentiation, and the 
resultant problems generated by this very diversification.”* That is, from the 
point of view of adjudication, legislation is a problem. Equally, adjudication 
can present problems for the political subsystem. This is particularly so 
where politics is oriented in terms of law, by means of “conditional 
programs.”(See below). 

Modern law, according to Luhmann, is essentially positive in character. 
Implausibly, it is made valid by decisions (p.94). “The stability and validity 
of the law no longer rests upon a higher and more stable order, but . . . 
upon a principle of variation: it is the very alterability of law that is the 
foundation for its stability and its validity.” It is not then that positive law 
is simply a “lowest rung” residue of what is left after the death of natural 
law. Rather, positive law is grounded in “decision processes.” First; “deci- 
sions are made not only about actions, but also about decisions themselves.” 
This involves a certain division of labour, such that “each decision does not 
require a reprise of the previous considerations.” “Co-operative decision- 
making”—where some decisions serve as premises for others—is “advanta- 
geous, . . . even necessary, when decisions must be made in highly complex 
environments.” (p.95) The sources of complexity are: the large range of 
possibilities from which choices must be made, the unclear conditions for 
consensus, the need to make long term decisions without examination of all 
possible factors and without excluding unforeseeable but necessary changes 
in the future. All this requires a complex organisation for decision-making, 
because only thus can environmental complexity be heightened and reduced 
(p.95). ; 

We have already seen Luhmann argue that functional differentiation and 
the application of refiexive mechanisms are functionally equivalent means 
of coping with the internal’ complexity adequate to a complex external 
environment. So here, “Making decisions about decisions . . . is only a case 
of applying a much more universal structural principle.” “The normative 
regulation of norms” is simply a narrower case of reflexive decision-making 
(p.95) and is the essence of positive law: “a layer of norms addressed to the 
decision-making organisation” which “regulate the process of formulating 
norms.” Of course, “even . . . procedural norms for formulating norms can 
and must become part of positive law.” So—“Once the principle of varia- 
bility begins to dominate the legal order . . . a guarantee for the validity of 
law ‘can no longer be found in norms having an unalterable traditional or 
natural validity” (p.96). Reflexive decision-making requires only that pro- 
cedural norms “be treated as constants in the course of the procedures they 
regulate.” The reflexivity of law enhances its possibilities just as “more 
decisions can be made when we can decide in advance what decisions will 
be permissible.” (p.100) In traditional legal orders, the range of possible 
legal decisions was severely limited. The growth of positive law “made it 


18 In this context, the tendency in some branches of the sociology of law to treat aspects 
of politics atid administration as well as adjudication under the general term “legal system” 
is unfortunate. Judicial and legislative processes—or “law” and “politics’—are more diverse 
now than years ago. For this reason, “politicization of law” is an extremely confusing way 
of characterising modern law. Within Luhmann’s perspective, of course, what is required 
is a complementary inquiry into the growth of both “political science” and “legal science.” 
Some useful insights can be found in S. Collini, D. Winch and J. Burrow, That Noble 
Science of Politics (Cambridge, 1983), especially Chap. VIII. 
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possible to bring rapidly fluctuating situations and behaviour within the 
scope of the law” (p.101). Positive law is thus closely connected with the 
increase “in the range of possible actions among which choices can be 
made” (i.e. increased complexity). But the complexity of the system must 
not exceed its capacity for processing information (possible actions must be 
accessible in an “orderly fashion”). Hence, reflexivity. 

This institutionalised variability creates serious problems of stability (in 
the sense of the stabilisation of selections and expectations) and generates 
quite new, continual problems of co-ordination. The main stabilizing forces, 
Luhmann suggests, are first, co-ordination effected by political processes, 
secondly, the fact that the complexity of the entire legal order precludes 
“the possibility that everything can be altered at once”; thirdly, the guarantee 
of “subjective rights” (or monetary compensation for their violation), which 
makes rapid legislative fluctuation “tolerable.” But nothing guarantees the 
continuity of particular values. 

Luhmann argues that positive law is one of two main problem-solving 
institutions which function to orient political processes. The other he terms 
“ideology.” This involves the “evaluation of values.” If a “value” is a point 
of view indicating preferred consequences of action, values become ideo- 
logical in Luhmann’s sense when “this selective function . . . becomes 
conscious and is used in turn to evaluate values. Values are then evaluated 
according to what specific action they select, and in this function they 
themselves appear to be substitutable”’—-which leaves no room for “abso- 
lute” values. An ordering of values becomes “opportunistic.” (This is 
important to Luhmann’s general position: just as in legal theory we must 
abandon the “prejudice” that “the permanent is better than what is subject 
to change,” so we must transcend the prejudice “that permanent values are 
more valuable than those which can be cited only as a temporary basis for 
action.” “Who can claim, unconditionally and universally, that culture is a 
greater value than hygiene, or freedom a greater value than peace?” (p.97)) 

Ideology makes possible the variability which an opportunism of values 
involves. How? First, ideology can direct “choice of value-programs” and 
regulate the “substitution” of programs (a “pragmatic” or “instrumental” 
function). Secondly, “it must secure the consensus of those who will have 
to work with their own values,” must provide “the certainty” that their 
“turn” will come (a “symbolic” or “expressive” function). These two 
functions diverge in complex systems, requiring reintegration through the 
symbolic structures of an ideology. “Ideology differs from rationally devel- 
oped decision-programs in that it seeks to orchestrate the distribution and 
redistribution of benefits and burdens by appeal to a symbolic system that 
is both strongly expressive and open to consensus.” In other words, 
ideologies are symbolic structures which allow the formulation of values to 
become reflexive—thus permitting a higher level of complexity in decision- 
making.” 

As noted above, one aspect of the autonomy of systems from their 
environment is that a cause in the environment which affects a system does 
not prompt a particular, immediate response. The system spends time 
selecting and manipulating the information from its environment. The 
selective processing of this information can take the form of either “goal 


'? Luhmann offers two examples: “Marxism,” whose open-endedness and variability is 
ensured through continual reinterpretation by the party; and the reversal of ends and means 
(such that values become means to rather than ends of political power) implicity in, for 
example, A. Downs, An Economic Theory of Democracy (New York, 1957). 
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programmes” or “conditional programmes.” Such programming can begin 
‘either with the output or the input. That is, either “a desired response can 
be taken as invariant and used as a rule for selecting causes that can bring 
it about” or “the programme holds constant a particular cause which, 
whenever it occurs, must trigger a particular type of action.” (p.111) In the 
former case, the “response” becomes a “goal”—and we have a “goal 
programme”; in the latter case, a “conditional programme”. Ideology in the 
above sense is closely linked to goal programmes, law to conditional 
programmes. “Ideologies usually get translated into action by means of 
goal-programmes that specify what goals under what circumstances can 
guide and justify the choice of means.” For legal regulation, conditional 
programmes are preferred, connecting “specific.(or specifiable) legal con- 
sequences with clearly defined states of affairs; whenever such states of 
affairs are known to exist, correlated actions or decisions are set in motion.” 

112 
Shee law becomes positive and is delegated to the decision-making 
processes of large bureaucracies, conditional programmes can be used as a 
“planning technique” in two ways—to determine, in a relatively centralised 
way, “if/then” correlations and by a delegation of responsibility such that 
whoever can show that the “if’-clause is true can activate what the “then”- 
clause prescribes. What counts as “consistency,” “rationality,” “mistake,” 
“excuse” will vary depending on whether goal or conditional programmes 
are used. 

Luhmann uses these two types of programmes to analyse the primary 
problem solving or programming techniques of the political systems of East 
and West—the former deploying goal programmes, the latter conditional 
ones. Western constitutional multiparty democracies are oriented primarily 
towards “input” (p.115). “Incoming information” including legal claims “has 
a major regulating function for the political system and bureaucracy.” This 
involves the risk of loss of control over what problems are posed—of 
“surrendering the future to the ‘chance’ of an unplanned social development, 
in favour of a past expressed in consolidated interests, investments, and 
legal claims” (p.116). This is the problem of “input overburdening.” Because 
there is no pre-selection of “permissible political themes,” it is “overwhelmed 
with a plenitude of unharmonizable demands.” What happens is that the 
“responsibility for a good many unanswered questions gets passed on in the 
form of vague or contradictory legislative programmes to the authorities 
actually concerned with applying the law, which becomes ‘inflated’ to a level 
of great complexity.” Juristic techniques for solving problems become 
overworked. This may have advantages for the political system— depolitis- 
ation of politically insoluble problems, displacement of power to the courts 
which are “institutionally too fragmented to be consolidated into political 
power. It cannot be exchanged and thus accumulated. It is always limited 
to groups involved in specific proceedings— and they are not able to form 
broad political coalitions. It can be used only for making decisions about 
individual questions, whose premises are always so exactly formulated that 
a thoroughgoing political ideology can no longer be developed from the 
operation of the legal system.”(p.117) 


MI 


Luhmann’s discussion of modern law throws up a simple problem: “how can 
we trust a corpus of law that can be altered from one day to another, or an 
order of values that demands a continual re-ordering of relative prefer- 
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ences?” (p.102) “Traditionally, in Europe the ultimate standards have been 
sought in the criteria of truth and justice.” Even today, we are tempted to 
use these as criteria, “to examine ideologies for their truth and positive law 
for its justness.” Yet ultimately, says Luhmann, to remain today at this 
level leads, in the form of a “universal scepticism,” “to the discovery of the 
subjectivity of self-consciousness and of the contingency of the social world.” 
The complexity of social reality today makes it questionable whether a 
critique grounded in these concepts “is still a prescription for right thinking 
and right action.” (p.118). A century-old discussion about ideology and the 
theory of positive law, if anything, suggests the opposite. “To insist upon 
justice as a value when faced with positive law makes little sense if it cannot 
be known what precisely should be preferred and if every attempt in this 
direction turns ideological.” Truth and justice “have lost their critical and 
innovative function,” retaining only “symbolic functions: they serve to 
express good intentions, to appeal to good will, to express a presupposed 
consensus, and to postulate the possibility of mutual understanding.” (p.119) 
“They degenerate into ciphers for indeterminate and unspecifiable complex- 
ity.” (p.120) 

For Luhmann, the problems of risk of positive law can only be accom- 
modated, if at all, by heightened reflexivity in the political system. 
(pp.104-10) Once we recognise that the present level of complexity can only 
be maintained by reflexive mechanisms, “it becomes questionable whether 
the particular risks involved can be mastered through recourse to such pre- 
reflexive conceptions of order as natural law or eternal values. Indeed, how 
can conceptions of a lower and rather indeterminate complexity regulate 
ones of a higher and more determinate complexity?” 

“In view of the wide range of actual values and norms now involved in 
practical decision-making, it is increasingly questionable whether principles 
and ultimate perspectives that can be withdrawn from all variation and 
relativity will indeed provide an apt instrument for stabilization and control.” 
(pp.102-10) If one tries to analyse thoroughly how reflexive mechanisms 
can function and be stabilised, thus locating the risks and problems involved, 
it would appear “that the dangers in positive law are no longer resolvable 
in strictly legal terms””’ because the root of the problem “lies precisely in 
the application of a mechanism to itself’—a problem which is for sociology 
to explore (p.103). In other words, Luhmann seems to argue that the 
inherent variability of positive law cannot be “controlled” or mitigated by 
any theory of natural law. Luhmann ts quite explicit about what this entails: 
“We must realize that concepts such as opportunism, decision, positivity, 
ideology, and function . . . are precisely what can bring our thought back 
to the level and the systematicity of traditional European efforts to interpret 
political society and its legal system.” (p.119) “A high level of complexity, 
if it is not to remain unspecified, presupposes the construction of systems 
that not only recognise complexity by name, but also understand it and 
reduce it—that is, make it exploitable within the domain of action. This can 
take place through structures, subsystem-building, compartmentalization of 
meaning, reflexive mechanisms, communicative nets, cybernetic regulations 

. etc.” (p.120) “All of these allow action to be effectively oriented 
towards a multitude of alternative possibilities.” Formal idealistic criteria of 
truth and justice leave our thought about complexity “altogether inferior to 


2 For different perspectives on this point, see G. Teubner, “Substantive and Reflexive 
Elements in Modern Law” (1983) 17 Law and Society Review 239-285 and cf. P. Nonet and 
P. Selznick, Law and Society in Transition: Toward Responsive Law (New York, 1978). 
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the level of complexity already present in action-systems” (p.120) In other 
words, Luhmann urges that we turn Marx against Marx: “We must always 
analyze society by employing the most advanced concepts and theories 
available at the time.” (p.343) 

Although Luhmann makes no claim to have worked out a completely 
integrated theory, it is clear from what he has produced so far that his work 
involves a certain “epistemic shift” regarding how questions about 
decision-making, politics and law (and much else besides) should be for- 
mulated. It remains to be seen how successful, as a theoretical enterprise, 
the Luhmannesque problem-set will prove to be. 


IV 


It is quite a different matter whether this enterprise is one which should be 
pursued. It is impossible here to address the complex interplay between 
“theory,” “ideology,” and one’s conceptions of likely or possible futures.”4 
It is no longer news to announce the value-laden character of theory (nor 
the under-determination of theory by the world, which is not necessarily the 
same thing). The problem is that what this means is itself very complicated,” 
as is the question of whether these problems can be transcended at a 
metatheoretical or reflexive level of theorising about theorising.” 

For Habermas: “Behind the attempt to justify a reduction of the com- 
plexity of the world as the highest reference point of functionalism in the 
social sciences hides the unavowed commitment of the theory to ways of 
posing the questions which conform with the structure of domination, to 
defending the existing state of affairs in order to keep it in existence... 
Thus the theory is reserved for technocratic use.”™ This criticism poses the 
question of whether we should equate limited possibilities of communication 
with domination. At any rate, as Claus Offe points out,” even critical or 
“emancipatory” theory must come to terms with the progressive uncoupling 
of the motivation of subjects from objectively organised functions and 
outcomes to which Luhmann directs his analyses. 

Luhmann, in turn, has been dismissive of Habermas’s “ideal speech 
situation” and project of “rational reconstruction.” “I do not see how 
anything essential in the vital relations between men can be changed, or 
how men could form themselves, simply because one discusses the truth of 
the justification given for the importance of the ruling class or anyone else 
and arrives at a rational consensus.””° 

In this limited respect, Luhmann’s vision seems closer to Foucault than to 
Habermas. Foucault, too, historicised rationality, and his work seemed 
implicitly to treat Habermasian rationality as inadequate to present realities. 


21 As seen above, Luhmann has suggested how multiplex “the future” has now become. 

2 Whatever one makes of its conclusions, this is powerfully demonstrated by Habermas 
in Knowledge and Human Interests (Eng tr., 2nd ed., London, 1978). 

3 See especially the discussion of Habermas in R. Rorty, Philosophy and Mirror of 
Nature (Oxford, 1980), pp. 380-384, and cf. R. J. Bernstein, Beyond Objectivism and 
Relativism (Oxford, 1983), pp. 197-207. 

7 Quoted in R. Bubner, Modern German Philosophy (Cambridge, 1981), p.213. 
Luhmann’s “picture,” it must be said, resembles, in significant ways, Alain Touraine’s 
critical sketch of a society of “permanent change”—see “Triumph of downfall of civil 
society” in Humanities in Review, Vol. 1, (Cambridge, 1982), pp.221-224. See also J. 
Donzelot, L’invention du social (Paris, 1984), Chap. IV. 

3 C. Offe, Contradictions of the Welfare State (J. Keane, ed.) (London, 1984), 
pp.257-258. 
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Both Luhmann and Foucault in their very different ways have reformulated 
the question of truth—and thus “logic”-as some transcendental court of 
appeal for arguments or justification. Habermas’s point that “irrationalism” 
stalks Foucault’s writings?” is in effect equivalent to his description of 
Luhmann’s position on truth as “decisionistic.”™ 

In a sense, the distance between Luhmann and Habermas concerns what 
can be expected of social scientific theory—and whether it is possible, 
desirable or necessary to have a deductive axiomatic a prioristic theory. 
Luhmann frankly rejects the need or the possibility, at the moment at 
least.” And on his self-referential treatment of truth, Luhmann acknow- 
ledges the potential instability associated with his position, but is prepared 
to live with it: “I solve this question for myself by saying that I’m living not 
in the Greek times but in our time and I submit to our present code of truth 
even when I’m working on theories about its development . . . Normally I 
accept the standard of logic and standard of empirical verification as binding 
but this does not prevent me from . . . seeing that these standards are 
themselves contingent on certain social structures and on certain historical 
developments.” 


W. T. Murpuy* 


THE REFORM OF CIVIL PROCEDURAL LAW AND OTHER ESSAYS IN CIVIL 
PROCEDURE. By Sir Jack I. H. Jacos, Q.C. [London: Sweet and 
Maxwell. 1982. 359 pp. £18-50.] 


IT is vouchsafed to few to create and establish single-handed an entirely new 
yet crucial discipline in the field of legal studies. It happened however that 
Sir Jack Jacob’s unique combination of qualities: his extensive legal experi- 
ence, acute legal mind, deep scholarship, his enthusiasm and reformist zeal 
united at a particularly appropriate time to enable him to launch, from the 
platform of University College, London, his one-man crusade for the 
establishment of a new university subject within the framework of legal 
education, namely, the principles of civil litigation. By means of his LL.M. 
courses in the University of London, amply supported by his extensive 
writings and participation in international and other conferences, Sir Jack’s 
influence has spread steadily over the years in both common law and civil 
law jurisdictions and he stands today as the acknowledged and universally 
acclaimed authority in every aspect of procedural law. The significance of 
this development can be underlined by the tendency of lawyers to concen- 
trate their studies mainly on substantive law, to the neglect of that area of 
law which is of no less importance, namely the procedural context in which 
the substantive law functions and has its being. By securing, as a fully 
established field of university teaching, study and research the subject of the 
principles of civil litigation Sir Jack Jacob has ensured that such neglect is 
hardly likely to afflict our legal system in the future and he has recently 
rendered the legal profession further in his debt by launching a new Civil 
Justice Quarterly of which happily he has also undertaken the general 
editorship. 





% Quoted in Bubner, note 24, supra. 

77 See Angelo Bolaffi, “An interview with Jürgen Habermas,” Telos (Spring 1979), p.170. 
2 Habermas, “History and Evolution,” Telos (Spring 1979), p.24. 

2 Luhmann, “Interview . . .” (see note 10, supra), p.40. 

% Ibid. p.42. 

* Lecturer in Law, London School of Economics and Political Science. 


Sept. 1984] REVIEWS 621 


The publication of the present volume, containing a considerable number 
of his important contributions to the study of civil procedural law made 
during the 20 years between 1960 and 1980 is particularly timely and 
welcome. The range of these papers is extremely wide but they are all 
informed with a unifying theme, which is, as the author himself points out, 
the need for extensive and fundamental reform in our civil procedure. Nor 
can Sir Jack’s fervent efforts in this direction any longer be regarded as 
those of an unheard voice crying in the wilderness: on the contrary, attention 
is increasingly being directed by those involved in law reform to the need to 
take a fresh look at, with a view to revision and perhaps even drastic 
restructuring, that system of procedure which derives from the great 
Victorian Judicature Acts, and which is now over a century old. There is 
little doubt that the publication of this collection will do much to stimulate 
that process. 

In the course of this review it is not possible even merely to list the 15 
papers the book contains, let alone to examine their contents in detail. 
Suffice it to say that the extensive coverage of the book can be shown by 
mentioning on the one hand broad surveys, such as that on “the Adminis- 
tration of Civil Justice,” delivered in 1980 to the Sixth Commonwealth Law 
Conference at Lagos, and, on the other hand, specialist topics, such as “the 
Inherent Jurisdiction of the Court,” and “the Present Importance of 
Pleadings.” 

It can be said of Sir Jack Jacob as was said of Oliver Goldsmith that he 
writes of nothing that he does not adorn. His style is crisp, lucid and direct, 
yet informed with deep learning and an immense fervour that the law should 
be made an instrument not for satisfying the needs of lawyers but for 
attaining social justice. It can be stated with confidence that no lawyer 
however experienced and informed, can come away from the study of this 
volume without being refreshed and stimulated and his knowledge substan- 
tially increased. Perhaps his one regret will be that of the reviewer that this 
admirable volume lacks an index. 


LLOYD OF HAMPSTEAD 


LAW AND ORDER: ARGUMENTS FOR SOCIALISM. By JAN TAYLOR. 
[London: Macmillan. 1981. 234 pp. Hardcover: £15-00. Soft- 
cover: £4-95.] 


For those students of criminology during the 1970s, like the reviewer, who 
discovered The New Criminology by Taylor, Walton and Young, and have 
awaited the development of the ideas contained in that book with some 
degree of interest, many are likely to be surprised by the tone and content 
of Professor Taylor’s book. The book title’s resemblance to Tony Benn’s 
recent Arguments for Socialism is no coincidence, giving a clue to the book’s 
thesis. For Taylor’s treatment of the development of social policy in the 
post-World War II British welfare state, and the emergence of radical 
critiques of the prison system, the police, the legal system and the position 
of women under the law, does not take the form of a criminological treatise. 
Instead it is a political document, intended to fill the need (identified by 
Taylor) in the Labour Party for a more theoretically coherent policy on law 
and order issues, and to provide a blueprint for a transition from the existing 
state of affairs to a socialist democracy. Appearing at a moment when 
factionalism in the Labour Party is most evident, and at a time when Harold 
Wilson has described Labour’s policies as “prehistoric,” the author’s timing 
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is not inappropriate. However being a political document, Taylor appears 
more concerned with the broad strokes, and on occasion therefore may be 
criticised for a lack of scholarly detail. 

In the chapter entitled “The Reality of Right-Wing Criminology,” Taylor 
makes the case, also made by others, for a correspondence between the 
return to political power by the Right and the return to individualistic, 
retributive law and order policies. This is unobjectionable. I do, however, 
remain sceptical as to the extent to which, as suggested by Taylor, the 
writings of James Q. Wilson and Patricia Morgan constitute a widely read 
and influential theoretical exposition of current social problems in this 
country, or constitutes in any sense (except the weakest) a right wing 
“criminology.” The influence of the largely anonymous tabloid press here is 
much more striking, yet it receives little attention. It is also in this chapter 
that Taylor clearly establishes a polemical tone for the book, resorting on 


occasions, somewhat disconcertingly at first, to statements made in the first 
person. 


In Chapters 2 and 3 the book charts the demise of the 1945 social 
democratic vision of the British welfare state until the present, and then 
identifies some general changes needed in order to redirect socialist social 
policy in the 1980s. Criticism is made of the excessive reliance in the past 
upon both private and state-employed professionals, and the subsequent 
disillusionment with the therapeutic model, whether in the context of 
children, adolescents or whole families. While conceding that a need for 
professional assistance, policing and the containment of some offenders will 
remain, Taylor argues for the avoidance of the “authoritarian statism” of 
the post-World War II welfare state and for greater recognition by the 
institutions comprising the state of “popular needs and popular political 
rights.” In the final and most substantial chapter, five areas for practical 
involvement leading to a socialist criminology are identified: the prisons, 
police accountability, law and civil liberties, and the women’s movement. 
Here the author’s objective is considerable but there is also a tendency to 
gloss over and reduce to a questionable level some complex issues. Police 
accountability is one example. While undoubtedly the role of police com- 
mittees has tended to become trivialised (if, in fact, it was ever anything 
else), their lack of involvement in policy matters is not simply (or clearly) 
the result of unfavourable legislation, but has also involved the preparedness 
of the committees to test their own powers. The example of the clash 
between Merseyside Chief Constable, Ken Oxford, and the Merseyside 
police committee is an example. 

Nor is the lawyer’s curiosity as to questions of legal form satisfied in the 
calls made for the democratisation of the justice system nor as to what limits 
are proposed to protect against the possible tyranny of popular discourse. 
Recurring calls for an “authentic” and “genuinely social order,” while 
appealing remain essentially undeveloped, reminiscent of The New Crimi- 
nology. On the positive side, however, Taylor displays an admirable 
sensitivity to women’s issues in his discussion of legal issues affecting 
women, and does not romanticise about a non-existent sense of community 
in large sections of the working class. He also avoids the dismissive glibness 
of the early 1970s concerning the so-called “dark figure” and public anxiety 
over crime, conceding the reality of public fears and the need for women, 
various minority groups and others to accept (while having enhanced input 
into) some form of policing. In this way Taylor has sought sincerely to 
provide a practical, working manifesto for the Left on matters affecting law 
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and order. Whether he is ultimately successful in this aim remains a question 
for posterity. 

There has been talk of a new book by Ian Taylor for some time. It is 
therefore unfortunate that the manuscript for the book had been substan- 
tially completed, except for the Introduction, prior to last summer’s distur- 
bances. These events, apart from providing material for the book’s front 
cover, gave rise to rhetorical clashes on law and order which would have 
provided further material for Taylor’s analysis of the issue in contemporary 
Britain. However, the author has provided a provocative account of post- 
World War II social policy in Britain, identifying its limitations, with a view 
to developing a more coherent transitional policy for the Left on law and 
order, to which he addresses the second half of the book. Yet, as stated 
earlier, it is not a thorough criminological exegesis of the issues addressed, 
but remains chiefly a political document directed, as the covernotes suggest, 
to the “transformation of our society.” 


, ANDREW GOLDSMITH 


THE ORDERING OF JUSTICE: A STUDY OF ACCUSED PERSONS AS DEPEN- 
DANTS IN THE CRIMINAL Process. By RICHARD V. ERICSON and 
Patricia M. BARANEK. [Toronto: University of Toronto Press. 
1982. xvi and 268 pp. (incl. index). No price stated. ] 


Tuis analysis of the experiences of defendants after their first court appear- 
ances forms part of an impressive series of interrelated studies concerned 
with the “careers” of accused persons carried out by members of the Centre 
of Criminology at the University of Toronto. From interviews conducted 
with 100 defendants (most of whom were interviewed after their first court 
appearance and after the final disposition of their case), Ericson and 
Baranek provide a vivid picture of the powerlessness and alienation which, 
they argue, are the lot of the vast majority of defendants in the criminal 
courts. 

The central thesis of the book, around which the research material is 
organised and presented, is that, since defendants lack the necessary 
knowledge and ability to order their own cases, they are forced to rely upon 
others within the system. In this subordinate posture, they are unable to 
control (or even greatly to influence) the course of events which will 
determine the outcome of their cases in court. Defendants, the authors 
contend, are thrust into a position of dependence, particularly in relation to 
their own lawyers—hence the pun in the book’s title. The lawyer is no 
fearless champion, however, since the lawyers may have seriously compro- 
mising dealings with others within the court’s social system which can often 
work to the accused’s detriment. “The system allows,” the authors write, 
“the accused to be provided with an advocate and then uses this advocate, 
trusted by both accused and prosecution, to order the accused through the 
court process” (p.78, authors’ own emphasis). Contrary to the view offered 
by many researchers over the years, defendants are not portrayed as 
ignorant, inarticulate or frightened. Ericson and Baranek interpret the 
accused’s passivity in terms of his powerlessness within “the ordering of 
justice” and they see the courtroom as providing merely an arena within 
which ritualistic confirmation of earlier private discussions takes place. 

This is by no means a novel thesis and has indeed been widely used by 
writers in the United States and in this country in explaining plea settlement 


624 THE MODERN LAW REVIEW [Vol. 47 


procedures. The authors’ considerable reliance on this literature is gener- 
ously acknowledged throughout the book and, as an organising framework, 
there is no doubting its great utility to them. The authors are primarily 
concerned to present the defendant’s perspective and they make no apology 
for the highly critical view of the criminal system that such a perspective 
seems inevitably to produce: rather they maintain that the defendant’s view 
deserves as much attention as any other. Though it is only one of a number 
of competing perspectives, it is one that has been consistently ignored (or 
even vilified) over the years. It is greatly to the authors’ credit that their 
book is far more than a mere catalogue of complaints from those whose 
views are likely to be jaundiced. Indeed their perceptive analysis of the 
material derived from the interviews they conducted enables them to 
construct a trenchant and challenging critique of current practice. 

It is true that many readers will take issue with the authors on various 
points, but it is, I think, the hallmark of well-conducted research that results 
are presented in such a way as to allow the reader to judge for himself 
whether they square with the interpretations that are offered. To take one 
example, I was less than satisfied with the authors’ explanation of why it is 
that defendants who are offered such a raw deal by the courts are apparently 
in the great majority of cases satisfied with their lawyers’ performance and 
with the outcome of their cases. This is a surprising paradox and the authors’ 
uncharitable interpretation that “it is a testimony to the skill of the court 
actors, and the structure within which they work, that they reproduce an 
aura of legitimacy that is usually accepted by the accused” (p.215) seemed 
to me not entirely convincing. The more important point, however, is that 
Ericson and Baranek provide throughout their book a sufficient volume of 
information, both quantitative and qualitative in nature, to allow the 
sceptical reader to make this kind of evaluation. 

The book is a powerful and provocative contribution to the literature. It 
is well written, thoroughly researched, prodigiously documented, and the 
argument is both sustained and passionate. The illustrative case studies are 
employed expertly and sensitively. The author’s frequent references to 
English research material is indicative of the fact that the parallels between 
the experiences of defendants in Canada and in this country are all too 
easily drawn. 

JOHN BALDWIN* 


* Director, Institute of Judicial Administration, University of Birmingham. 
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EVIDENCE IN SEXUAL ASSAULT CASES: THE 
SCOTTISH PROPOSAL AND ALTERNATIVES 


JUSTIFIABLE public concern over the decision in D.P.P. v. Morgan’ 
led to the setting up of the Heilbron Committee” and the passing 
of the Sexual Offences (Amendment) Act 1976, which, whilst it did 
not alter the substantive law of rape, attempted to provide certain 
protections for the complainant in a rape trial. Recent events in 
Scotland? have focused attention on the conduct of rape trials there 
and on the fact that the Act applies only to England and Wales. 
The Scottish Law Commission, at the request of the Lord Advocate, 
has responded to what it describes as “the demand for reform in 
Scotland” by hastening the publication of its report on evidence in 
sexual assault cases. The Report confines its consideration to the 
use of sexual history evidence and the issue of anonymity for the 
complainer.> This article will evaluate its proposals and consider 
alternatives to them. 


A. SEXUAL HISTORY EVIDENCE: THE SCOTTISH PROPOSAL 


1. The Scottish Law of Rapes 


To facilitate discussion of the use of sexual history evidence in rape 
cases, the Report provides an account of the substantive law of 
rape in Scotland. This, in certain respects, is yet more antiquated 
than the English. i 





1 [1976] A.C. 182. 

2 For the Committee’s proposals, see Report of the Advisory Group on the Law of 
Rape, Cmnd. 6352 (1975). 

In 1982, Mr. Nicholas Fairbairn, Q.C., M.P., was criticised for his failure to 
proscar three youths accused of a brutal rape which took place in Glasgow in 1981. 
ventually, in connection with these events, he resigned as Solicitor-General for Scotland. 
The victim brought a private prosecution which resulted in the sentencing of one youth 
to 12 years’ imprisonment. For editorial comment on the “Glasgow rape case” see, “No 
thanks to the Lord Advocate”, The Times, June 1, 1982. See also R. Harper and A. 
McWhinnie, The Glasgow Rape Case (1983) . 

4 Scottish Law Commission, Evidence: Report on Evidence in Cases of Rape and Other 
Sexual ass No. 78. (H.C. 28, 1983), para. 1.2. (Cited hereafter as “Scottish 
Report”. 

Pin Scots law the person against whom a crime or offence is alleged to have been 
committed is commonly referred to as “the complainer.” 

6 See on this G. H. Gordon, Criminal Law (2nd ed., 1978), pp.883-894. 
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In England the law of rape originally required that sexual 
intercourse occur against the will of the victim. This necessitated 
the use or threat of force or violence by the defendant and 
resistance by the victim. However, by 1845 it was held in Camplin’ 
that rape could take place even though there was no force 
threatened or used provided that the victim did not consent to 
intercourse. Camplin established that it is rape to have sexual 
intercourse with a woman who is insensible through drink. In 1872 
it was decided that it was similarly rape to have intercourse with a 
sleeping woman.’ These decisions paved the way for Flattery and 
Williams" in which rape was held to have been committed where 
the defendant, using neither force nor the threat of it, obtained the 
victim’s consent to intercourse by a fraud as to the nature of the 
act. Similarly in 1885 a man became liable for rape if he 
impersonated a woman’s husband to have sexual intercourse with 
her.” That sexual intercourse without the consent of the victim is 
the essence of the crime of rape is now firmly established in 
England under the Sexual Offences (Amendment) Act. Moreover, 
in R. v. Olugboja™ it was held that “without consent” should be 
given its ordinary meaning and was not to be equated with mere 
submission. 

In Scotland, on the other hand, the law has not freed itself from 
the against her will” requirement. In what continues to be the 
leading case of Chas. Sweenie, the majority held that there must 
be some force to constitute rape and that it was not rape therefore 
to have sexual intercourse with a sleeping woman. Generally 
speaking it continues to be necessary to prove that the will of the 
victim was overcome by violence. It is rape however to have sexual 
intercourse with a woman whose will has been overcome by the 
threat of immediate force’® or the deliberate use of drink or drugs 
to that end.” Yet Gordon suggests that where drugs are 
administered for another purpose, e.g. that of robbing the victim, a 
defendant who has sexual intercourse with her whilst she is 
insensible will not be guilty of rape.'® Certainly it is well established 
that a man is not guilty of rape of a woman who is too drunk to 
consent even where it is he who has coaxed her to drink. 





7 (1845) 1 Cox C.C. 220. 

° For discussion of this development, see Koh, “Consent in Sexual Offences” [1968] 
Crim.L.R. 81. 

? R. v. Mayers (1872) 12 Cox C.C. 311. 

10 (1877) 2 Q.B.D. 410. 

4 11923] 1 K.B. 340. 

12 Criminal Law Amendment Act 1885, s.4, re-enacted as s.2 of the Sexual Offences 
Act 1956. 

ae a 

` ese 73 Cr.App.R. 344. 

15 (1858) 3 Irv. 109. 
16 John Murray (1826) Alison, i 212. 
17 H.M. Advocate v. Logan 1936 J.C. 100. 
18 Gordon, op. cit. p.886. 
9 H.M. Advocate v. Logan, see note 17, supra. 
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Moreover, whilst sexual intercourse with a woman procured by 
husband impersonation is a statutory crime in Scotland,” it would 
not appear to be rape where sexual intercourse is obtained by a 
fraud as to the nature of the act.” 

Whilst the concept of rape is unjustifiably narrow in Scotland, 
the range of males who can be liable for it is wider than in 
England. For in Scotland, unlike in England, it has never been the 
case that boys under 14 could not be charged with rape.” 
Moreover, in H.M. Advocate v. Duffy,” Lord Robertson in the 
High Court of Justiciary sought to dissociate the Scottish from the 
English position on marital rape and claimed that there was no 
reported Scottish case on the matter. Hume’s view, expressed 150 
years ago and even then in parenthesis,” that a husband could not 
be liable for rape of his wife, must, it was held, give way to an 
approach which reflects more nearly the spirit of the times, for 
“the common law must take contemporary attitudes and mores 
into account and contemporary mores manifestly do not recognise 
any such privilege.”* The court was further impressed by the 
illogicality of an exemption which applies to rape but not to 
assault, to husbands but not to men cohabiting with women outside 
marriage. The defendant in the case was living apart from his wife. 
Their separation had not been the subject of any court order. In 
these circumstances the court was prepared to reject defence 
counsel’s objection to the relevancy of an indictment charging him 
with rape. Had Duffy been cohabiting with his wife, it is not clear 
whether the High Court’s response would have been the same. For 
whilst it concluded that a husband could not invariably be exempt 
from liability for rape, it did not go so far as to hold that he should 
invariably be liable for it. It was where a couple had lived apart 
that it felt the exemption was particularly inapposite. Whatever the 
‘limitations of the decision in Duffy, in England it still remains 
doubtful whether a woman who is de facto separated from her 
husband can be raped by him in the absence of a relevant court 
order or undertaking to the court.” 

With respect to the remaining constituents of rape, English and 
Scottish law are much the same. Sexual intercourse has the same 





20 Criminal Law Amendment Act 1885, s.4, re-enacted as s.2(2) of the Sexual Offences 
(Scotland) Act 1976. 

21 See Gordon, op. cit. pp.884-885. 

2 See Robt. Fulton, Jun. (1841) 2 Swin. 564. 

43 1983 S.L.T. 7. 

24 Baron Hume, Commentaries on the Law of Scotland Respecting Crimes (Ath ed., 
1844) Vol. 1, p.306. 

25 1983 S.L.T. 7, 8. The court was quoting Gordon, op. cit., p.889. For further 
discussion see, The Criminal Law Revision Committee, Fifteenth Report, Sexual Offences, 
Cmnd. 9213 (1984), para. 2.59; [1984] Crim.L.R. p.308. 

26 For the English position, see, R. v. Clarke [1949] 2 All E.R. 448; R. v. O’Brien 
[1974] 3 All E.R. 663; R. v. Steele (1977) 65 Cr.App.Rep. 22. In R. v. Miller [1954] 2 
Q.B. 282, Lynskey J. said, obiter, that an agreement to separate, particularly if it 
contained a non-molestation clause, would suffice. See also R. v. Clarence (1888) 22 
Q.B.D. 23. 
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narrow definition in both places?” and recently in Meek and Others 
v. Her Majesty’s Advocate,” it was held that an honest belief in 
consent is a good defence to a charge of rape even where the 
mistake is unreasonable. 

Thus in Scotland, as in England, issues which may arise in a 
rape case are whether or not the victim consented (if she did, the 
sexual intercourse was not against her will), whether the defendant 
believed she consented, or whether it was the defendant or some 
other who had sexual intercourse with her. Defence counsel may 
seek to use sexual history evidence in connection with any of these 
issues. He may, for example, wish to suggest that because the 
complainer has frequently consented to others or to the defendant 
in the past, she is likely to have conserited or the defendant 
believed she consented on the occasion in question. In the light of 
Duffy, a defendant who pleads consent or belief in consent to a 
charge of marital rape might wish to allege that despite his 
separation from his wife, he continued to visit and have sexual 
relations with her. Alternatively a defendant may wish to tender 
evidence to show that it was the complainer’s sexual intercourse 
with another which explained the semen in her vagina or a venereal 
disease for which she claimed the defendant was responsible. In 
Scotland as in England the common law rules pertaining to sexual 
history evidence are embedded in 19th century case law. The 
extent to which they permit the use of such evidence will now be 
discussed. 


2. Sexual History Evidence: The Scottish Common Law Rules 


(1) Character of the complainer 


In England, at common law, the complainant could be cross- 
examined and evidence could be led to establish that she was 
notorious for want of chastity since this was regarded as relevant to 
the issue of consent as well as to credit.” Similarly the complainant 
could be cross-examined as to whether she was a prostitute and 
evidence could be led by the defence to this effect.*° In Scotland, 
the complainer can be cross-examined and evidence may be led to 
establish her bad moral character.” This was considered to be 
relevant to her credibility? but there is some doubt as to whether 
the common law permits cross-examination or the leading of such 
evidence where consent is not at issue. The Scottish Report 





27 i.e. insertion of the penis into the vagina. 

2 1982 S.C.C.R. 613. 

2 R. v. Greatbanks TA Crim.L.R. 450; R. v. Tissington (1843) 1 Cox C.C. 48. 

* R. v. Bashir [1969] 3 All E.R. 692; R. v. Riley (1887) 18 Q.B.D. 481 at p.485; R. v. 
Barker (1829) 3 C. & P. 589; R. v. Clay (1851) 5 Cox C.C. 146. 

35! H.M.A. v. Allan (1842) 1 Brown 500; H.M.A. v. Reid (1861) 4 Irv. 124; Dickie v. 
H.M.A. (1897) 2 Adam 331. 

32 See Dickie v. H.M.A., note 31, supra. 
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suggests, on the authority of Dickie,* that it does not.” Evidence 
of bad character has been interpreted to cover a multitude of sins: 
from evidence that the complainer is a prostitute, or is “loose and 
immoral,”*> to evidence that she is merely unchaste.*° Moreover, 
the defence can also cross-examine or lead evidence to show that 
the complainer associates with prostitutes even if she is not one 
herself.” In England, by contrast, the Heilbron Report noted that 
the phrase “notoriously bad character for chastity” was confined in 
its use to prostitutes or women who behaved in a similar manner.’ 
On the other hand, Scottish common law imposes a restriction on 
evidence of bad character which may only be adduced if it relates 
or is continuously linked to the time of the: alleged offence.*” In 
England no such limitation existed. On the contrary, in Clay® the 
defence was allowed to call a witness to testify that 20 years 
previously he had seen the complainant touting for business as a 
prostitute. 

The Report, however, interestingly suggests a. Hiverpente between 
the 19th century rules and modern practice in Scotland. Thus, it 
observes that the restriction on evidence of bad character to the 
time of the offence is not necessarily being applied any longer.” 
Furthermore, the Commission had the impression ‘that whatever 
the position at common law, today, in practice, evidence of bad 
character is being led where consent is not in issue and even where 
the defendant denies having had any contact with the complainer 
at all.* 


(2) Intercourse with men other than the accused 


In England the common law generally treated any acts of sexual 
intercourse between the complainant and men other than the 
defendant as relevant to credit but not to consent. Thus, the 
complainant could be cross-examined about sexual relations between 
herself and other men but her answers were final and evidence 
could not be led to contradict her.” 

In Scotland the common law.is far more radical. It permits 
neither the cross-examination nor the leading of evidence as to 
specific acts of intercourse with third parties which is regarded as 


3 Note 31, supra. 

4 Scottish "Report, para. 3.3. 

3 H.M.A. v. Reid, note 31, supra. 

% Scottish Report, para. 5. 3, 

3 H.M.A. v. Webster (1847) Ark. 269. 

38 Op. cit. note 2, supra, para. 99. See also R. v. Krausz (1973) 57 Cr.App.Rep. 466. 

9 H.M.A. v. Reid, note 31, supra. 

4 (1851) 5 Cox C.C. 146. 

“ Scottish Report, para. 3.3. 

42 Ibid. 

3 R. v. Cockcroft (1870) 11 Cox C.C. 410; R. v. Holmes (1871) L.R. 1 C.C.R. 334; R. 
v. Riley (1887) 18 Q.B.D. 481. 
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neither relevant to consent nor to credibility.“ In Dickey,” 
however, an exception to this rule was suggested where the 
evidence was part of the res gestae, including evidence relevant to 
rebut or explain medical or scientific evidence. Once again however, 
the Report notes that in practice today the common law rules are 
not always observed and some complainers are being subjected to 
unauthorised and detailed cross-examination about their sexual 
past. 

Although the possibility of a discrepancy between the rules and 
modern practice was not investigated by the Heilbron Committee, 
it is submitted that in England, too, the common law rules may not 
have been an exact indication of the practice of the courts prior to 
the passing of legislation. In R. v. Krausz, it was held that evidence 
of sexual intercourse with third parties could be led in a situation 
akin to similar fact.“ It seems likely that where evidence of sexual 
relations with men other than the accused was part of the res gestae 
or was relevant to explain medical evidence, it was also permitted 
to be led in England. 


(3) Intercourse on other occasions with the accused 


In England, the common law permitted cross-examination of the 
complainant about any previous sexual relationship with the 
accused. Since this evidence was regarded as of relevance to 
consent as well as to credibility, evidence could be led to contradict 
her denials.“ In Scotland, the common law imposes a limitation on 
such evidence. It is permitted only where it relates to sexual 
relations which took place “a short time before the alleged criminal 
attack.”” Predictably, however, this limitation is, it seems, being 
ignored in practice today.” 

It may be concluded that the Scottish common law rules are 
outdated only in so far as they permit the leading of evidence and 
cross-examination as to the bad character of the complainer. In all 
other respects, whilst they may need tidying and arranging,“ they 
are not merely adequate but thoroughly enlightened. It is modern 
practice and the attitude of the courts which are unprogressive— 
even by the standards of 19th century Scottish judges. 


“4 See cases cited at note 31, supra. In H.M.A. v. Leitch (1838) 2 Swin. 112, it was 
held that evidence of the complainer’s unchastity after the date of the crime was 
inadmissible. 

5 Note 31, supra. 

* Scottish Report, para. 3.8. 

4 Note 38, supra. For the rules relating to similar facts in evidence, see Phipson, 
Evidence (13th ed., 1982), Chap. 12. 

48 R. v. Riley (1887) 18 Q.B.D. 481; R. v. Cockcroft (1870) 11 Cox C.C. 410. 

® H.M.A. v. Dickie, note 31, supra. 

5 Scottish Report, para. 3.9. 

51 It is not clear, for example, whether they apply to offences other than rape and 
attempted rape. 


Nov. 1984] EVIDENCE IN SEXUAL ASSAULT CASES 631 


3. The Approach of the Scottish Law Commission to Evidence in 
Rape Cases - ` 


(1) Character of the complainer 


The Commission was of the opinion that in the majority of 
cases, evidence of the bad character of the complainer, including 
evidence of prostitution or association with prostitutes, was unlikely 
to be relevant either to credibility or to the issues in the case and 
generally therefore ought not to be admitted.’ The Heilbron 
Committee took a similar view of evidence that the complainant 
was “of notorious reputation for lack of chastity.”°? 


(2) Sexual behaviour with other men- 


The Commission took the view, which the Heilbron Committee 
had also taken,™ that evidence of sexual intercourse or indeed of 
other sexual behaviour falling short of intercourse, whether it 
preceded or succeeded the event in question, should generally not 
be admissible.” 


(3) Sexual behaviour on other occasions with the accused 


The Commission’s approach to evidence of this kind is less 
restrictive than that of the Scottish common law. It considered that 
generally, though not invariably, such evidence would be relevant 
to the issue of consent. (It suggested that it might not be where, 
for example, there had been a chance sexual encounter many years 
prior to the event.) No support is expressed for a perpetuation of 
the common law requirement that evidence of prior relations with 
the defendant should be admissible only where the sexual behaviour 
took place shortly before the alleged incident.”® 


4. The Scottish Proposal. 


(a) The rule of exclusion 


` Clause 1 of the Commission’s draft statute sets out a general 
prohibition against questioning or evidence which shows or tends 
to show that the complainer is not of good character, is a prostitute 
or associates with prostitutes, or has engaged in -sexual behaviour 
not forming part of.the subject-matter of the charge.” There is no 
express indication that the prohibition applies to the judge as well 
as counsel, although it could be interpreted as doing so. The 
English experience suggests that the wise course is for the statute 
to be specific on this matter. For the failure of the Sexual Offences 


52 Scottish Report, epee. 53. 
2 < Op. cit. para. 13 
54 Ibid. 


55 Scottish ‘Report, para. 5.4. 
% Ibid., para. 5.5. 
57 Scottis “Report, App. A, p.30. The prohibition does not apply to the Crown. 


632 _ THE MODERN LAW REVIEW [Vol. 47 


(Amendment) Act to stipulate that the judges are included within 
the prohibition has led to a situation, described by Adler in her 
study of rape trials at the Old Bailey, in which it is not infrequently 
the judges themselves who ask probing questions of the complainant 
about her sexual past.” 

The Commission proposes that the rule of .exclusion should 
apply not merely to evidence in rape trials, but also to trials for a 
whole range of sexual offences against men as well as: women, 
including indecent assault, sodomy and unlawful sexual intercourse 
with under-age girls.” It is clearly essential for the statute to cover 
indecent assault as well as rape..The English Act, in so far as it 
applies only to rape, attempt and incitement to rape and acting as 
an accomplice to rape,” is clearly defective in this respect. 
Moreover, it seems both just and consistent that the legislation 
should cast its net beyond rape and indecent assault even if, in 
practice, the use of sexual history evidence is relatively unusual in 
other cases. 


(b) Exceptions to the rule of exclusion 
A number of exceptions are proposed to the rule of exclusion of 


sexual history evidence. 

(1) Evidence introduced otherwise than by the accused: Where 
sexual history evidence is introduced by the Crown, e.g. where the 
Crown seeks to show that the complainer was a virgin before the 
alleged assault, the defence may wish to challenge it. The 
Commission proposes that the defence should be entitled to 
introduce sexual’ history evidence where this is designed to explain 
or rebut evidence adduced or to be adduced by the Crown. The 
Heilbron Committee recommended a more limited exception along 
similar lines. It proposed that the judge should have a discretion to 
permit cross-examination or the leading of sexual history evidence 
to rebut evidence adduced by the prosecution.” 

(2) Medical or scientific evidence: The Commission accepts that 
the exception recognised in Dickie in favour of the inclusion of 
medical or scientific evidence should continue to apply.® Thus, the 
defence should be permitted to produce evidence which bears upon 
the origin of semen, pregnancy or disease. Whilst this exception 
was not one which was specifically advocated by the Heilbron 
Committee, such evidence could in fact have been permitted under 
the Heilbron proposal since it would have been evidence in rebuttal 


“8 Zsuzanna Adler, “Rape—The Intention of Parliament and the Practice of the 
Courts” (1982) 45 M.L.R. 664, 673. i 

* Scottish Report, para. 5.28. The Criminal Law Revision Committee has made a 
smar proposal with respect to the English legislation: see op. cit. note 25, supra, para. 
2.9 


© Sexual Offences (Amendment) Act 1976, s.7(2). 

sl Scottish Report, para. 5.8. 

6 Op. cit. para. 138. i 

& See discussion supra under the heading “Intercourse with Men Other than the 
Accused.” 
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of prosecution evidence. Indeed, the Scottish Commission does:not 
propose an express statutory exception for medical evidence on the 
ground that it will be admissible by way of the first exception 
discussed above.” 

(3) Evidence of res gestae: The Commission recommends that 
sexual history evidence forming part of the res gestae should 
invariably be admissible. However, it is-not obvious that such 
evidence will be relevant in all situations. Suppose that the 
complainer alleges that the defendant raped her at a party. The 
defence claims that the party degenerated into an orgy and that the 
complainer had sexual intercourse with another man immediately 
prior to the alleged rape.© If, for example, this man was the 
complainer’s boyfriend and the defence case is simply that the 
complainer consented, it is not clear that the prior act‘of intercourse 
should be admitted as evidence. It is noteworthy that “rape-shield” 
legislation recently passed in Canada makes an exception to the 
rule of exclusion in the case of “evidence of sexual activity that 
took place on the same occasion as the sexual activity that forms 
the subject matter of the charge, where that evidence relates to the 
consent that the accused alleges he believed was given by the 
complainant.”© 

(4) Incrimination: In Scotland, where the defence seeks to allege 
that some other party was responsible for the rape, he will raise 
the special defence of incrimination, which requires prior notice to 
the court. The Commission took the view that he should in these 
circumstances be permitted to lead evidence in support of this 
defence.™ 

It is to be noted that where sexual history evidence falls within 
any one of the exceptions so far described, the judge will be bound 
to admit it. Whilst in Dickie, exceptions were recognised to the 
rule which precluded evidence of sexual intercourse with third 
parties, it is not clear from the case that these were regarded as 
mandatory. The result of denying any discretion in the matter to 
the judges will ensure the inclusion of sexual history evidence 
which some judges might otherwise refuse to admit on the ground 
that on the facts it is insufficiently relevant and more likely to 
distract than illuminate. 

(5) A general exception: Since it was of the view that “all 
relevant evidence should be before the court,” the Commission 
proposes that, in addition to the exceptions set out above, a broad 
discretion should be vested in the judges to allow sexual history 
evidence where it would be “contrary to the interests of justice to 


Scottish Report, para. 5.10. 
65 Jbid. para. 5.11. 
& This example would appear to come within the Commission’s definition of res gestae. 
See Scottish Report, para. 3.7. 
& Canadian riminal Code, s.246.6(1)(c). 
6 Scottish Report, para. 5. 12. 
® Scottish Report, para. 5.19. 
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exclude it.” The Report provides the following examples of cases 
in which the discretion might be used: 

(i) Where the defendant claims that the complainer is a prostitute 
and on the occasion alleged had sexual intercourse with him for 
money: In this situation the Report concludes that the defendant 
should not be prevented from tendering evidence to show that the 
complainer is a prostitute or has associated with prostitutes.” A 
general discretion, however, permits a judge to employ his own 
standard of relevance, his own standard of what is in the interests 
of justice. Many judges will consider that evidence of prostitution 
should frequently be admitted even where it is not alleged on the 
occasion in question.” 

(iii) Where the defendant alleges that he honestly believed that the 
woman consented: The decision that an honest though unreasonable 
belief in consent is a good defence to rape carries with it certain 
problems so far as the control of sexual history evidence is 
concerned. It may be agreed that, save in exceptional cases, a 
woman’s past sexual experience has little or no bearing on whether 
she consented to the defendant on the occasion in question or on 
her credibility. But what if the defendant wishes to assert that, 
although the complainant did not consent to sexual intercourse 
with him, he thought at the time that she did, because he had 
heard of her sexual reputation, or because he had seen her having 
sexual relations with other men? Such a defence has the potential 
for opening the floodgates so far as sexual history evidence is 
concerned. 

The Commission considers that the defendant should be able to 
lead evidence as to his beliefs concerning the complainer’s 
reputation. He may alternatively, or additionally, wish to show that 
his belief in consent rested on the fact that he had observed the 
complainant consenting to others. Moreover, since his belief does 
not have to be based on reasonable grounds, he might wish to 
testify to events which were utterly remote in terms of time and 
place from the incident concerned. Thus he might, for example, 
wish to give evidence that 20 years previously he had observed the 
complainant operating as a prostitute.” The Scottish Report does 
not address itself to this problem. Clearly, however, under the 
Commission’s proposed scheme, the judge will be at liberty freely 
to admit such evidence. 

(iti) Where the defendant alleges that shortly before or after the 
alleged rape, the complainant had been sexually involved with third 
parties: The Commission considers that the judge should be able to 
admit evidence of sexual incidents closely proximate in time to the 





Ibid. 
71 Scottish Report, para. 5,14. 
7 However, where the complainer is a prostitute, the defendant is more than likely to 
allege prostitution on the occasion in question. 
Cf. R. v. Clay, note 30, supra. 
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alleged rape which would not necessarily fall within the res gestae 
exception.” | 

(iv) Where the defendant claims that he has had sexual relations 
with the complainer otherwise than on the occasion alleged: Although 
the proposed rule of exclusion will apply to sexual relations with 
the defendant, it is intended that the judge should frequently use 
his discretion to admit such evidence.” 

It will be argued here that, rather than giving a general discretion 
to the judges, each of the cases discussed above should to some 
extent be dealt with by specific exceptions to the rule of exclusion. 
For the Commission does not discuss whether the vesting of a 
general discretion in the judges can achieve a substantial reduction 
in the use of sexual history evidence. A number of factors. suggest 
that this result is unlikely. First, in Scotland, it is the judges 
themselves who are directly responsible for the present situation in 
which sexual history evidence is freely admitted in some rape trials. 
The same was certainly true in England prior to 1976, but in 
England the judges could at least claim that they were following 
the common law rules. The Scottish common law rules, however, 
are being deliberately ignored by some judges. Moreover, this has 
occurred despite the climate of opinion against the use of such 
evidence, despite changing attitudes towards women and despite 
vociferous public objection to the present handling of rape cases. 
Thus, the attitude of not a few Scottish judges towards sexual 
history evidence would appear to be particularly intransigent and 
outdated. Secondly, the experience in jurisdictions elsewhere mostly 
suggests that the discretionary method is ineffective in controlling 
the use of sexual history evidence. 

The Report does not consider: the effect which discretionary 
legislation has had in Australia. In South Australia one commentator 
has observed that “the legislation to date has had no practical 
effect at all.””° The Director of the New South Wales Criminal 
Law Review Division has written: “The provision of a general 
discretion in South Australian legislation of 1976 has not 
satisfactorily changed the pre-existing law and practice in relation 
to prior sexual behaviour. One result of this has been continuing 
concern in South Australia about the character assassination of 
rape complainants.”” In Tasmania, the Law Reform Commission 
has proposed.that discretionary legislation introduced there in 1976 
should be abandoned in favour of a provision which sets firm limits 





7” Scottish Report, para. 5.15. The Commission had in mind the English case of R. v. 
Viola [1982] 1 W.L.R. 1138. 

7 Scottish Report, para. 5.16. . . 

% D.. O'Connor, “Rape Law Reform—The Australian Experience—part 2” (1978) 2 
Crim.L.J. 115, 126-127. 

7 G. D. Woods, Sexual Assault Law Reforms in New South Wales—A Comméntary on 
the Crimes (Sexual Assault) Amendment Act 1981 and Cognate Act (Dept. .of the 
Attorney General and of Justice, 1981), p.31. á 
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on the use of sexual history evidence.” Canada has already 
followed a similar path. Discretionary legislation introduced in 
1975 has been repealed” and the new legislation introduced in 
1982 strictly limits the occasions on which sexual history evidence 
may be adduced.” In England too, the Old Bailey study suggests 
that the discretionary approach. has not produced a sufficient 
alteration in the practice of the courts.” 

If the Commission is not prepared to_ recommend legislation 
which sets firm limits, which draws a line beyond which it will not 
be possible to dredge up the complainer’s past, then, it is submitted, 
the best solution is no legislation at all. Non-action, particularly if 
it was accompanied by a strong reminder to the judges of the 
existence of the common law rules, would have several advantages 
over the Commission’s proposals. First, the common law rules 
extend greater protection to the complainer than its draft statute 
would do, for the latter will permit evidence of bad character, 
evidence of sexual relations with third parties and with the 
defendant whenever the judge thinks it would be contrary to the 
interests of justice to exclude it. The Scottish common law, by 
contrast, places clear limits on the use of each of these categories 
of evidence.’ Moreover, the draft statute will compel the judges to 
permit sexual history evidence in certain cases.” Secondly, no 
legislation is to be preferred to ineffective legislation, since the 
latter can only impede further progress for the foreseeable future. 


Procedure 


The Report ‘proposes that an application by-the defence to 
introduce sexual history evidence should be made-in the course of 
the trial, and in the absence of both the jury and the public.® It 


18 See The Evidence Act (No. 3) 1976 (No. 106) and Law Reform Commission of 

(1982), ms Report No. 31, Report and Recommendations on Rape and Sexual Offences 
1982), para. 85. 

7? The Criminal Law Amendment Act, S.C. 1975 c.C-93 revised s.142 of the Canadian 
Criminal Code. S.142 in its revised form forbade the use of sexual history evidence save 
where the judge was satisfied that “to exclude it would prevent the making of a just 
determination of an issue of fact . . . including the credibility of the complainant”. This 
provision was repealed in 1982: see S.C. 1980-81-82, c.125, s.6. 

8 See the Canadian Criminal Code, ss.246.6-246.7 and note 79, supra. 

8l See note 58, supra. See also Z. Adler, “How the Rape Law Really Works”, The 
Times, February 10, 1982. The Criminal Law Revision Committee, however, continues to 
favour the discretionary approach: see op. cit. note 25, supra, para. 2.90. It is also likely 
to be retained in New Zealand where the legislation may be working more effectively: 
see W. Young, Rape Study—A Discussion of Law and Practice, Department of Justice 
and Institute of Criminology (Wellington, 1983), Vol. 1, pp.130-137. For further 
discussion, see J. Temkin, “Regulating Sexual History Evidence—The Limits of 
Discretionary Legislation” (1984) 33 I.C.L.Q. (forthcoming); D. W. Elliott, “Rape 
Complainants’ Sexual Experience with Third Parties” [1984] Crim.L.R. 4. 

& See discussion supra under the heading “Sexual History Evidence—The Scottish 
Common Law Rules.” The Sexual Offences (Amendment) Act, s.2(4) disallows evidence 
which would not have been admissible at English common law. The Scottish Report 
proposes no such provision. 

See discussion supra under the heading “The Scottish Proposal.” 

% Scottish Report, paras. 5.21 and 5.22. For the English position see The Sexual 

Offences (Amen se ers s.2(2). 
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further proposes that the application should be in the absence of 
the complainer and other witnesses because it was considered 
inappropriate for them to hear the content of the application.® 
The complainer would thus be denied the opportunity at this stage 
to hear the allegations made against her. 


B. SEXUAL HISTORY EVIDENCE—ALTERNATIVE APPROACHES 


(1) The Spectrum 


Legislation to restrict the use of sexual history evidence in rape 
trials has been passed extensively in the United States® as well as 
in England, Australia,” New Zealand and Canada.” Vivian 
Berger has distinguished approaches which favour the defendant 
from those which favour the victim and those which are located on 
a middle plain between the two.” Each of these will now be 
considered. 


( a) Defendant-orientated legislation 


Any legislation which confers upon a judge a broad discretion to 
include evidence pertaining to the complainant’s sexual history is, 
it is submitted, defendant orientated. This category includes English 
and most Australian legislation and that, for example, of New 
Mexico”! and Texas” which provide that sexual history evidence is 
admissible whenever the judge considers that its probative value 
exceeds the prejudice which may result from its inclusion. 

Certain non-discretionary schemes are also defendant orientated. 
A proposal made by Amsterdam and Babcock provides a rule of 
exclusion of sexual history evidence, coupled with a broad range of 
exceptions to it. This would ensure the automatic admission of 
evidence falling within the exceptional categories which may 
themselves be broadly construed. From the complainant’s point of 
view, the common law was thus arguably preferable. At the 
extreme end of the spectrum is the New York scheme which, in 
addition to providing a broad range of exceptions to the rule of 
exclusion, vests in the judge a discretion to admit any evidence 


85 Scottish Report, para. 5.22. 

% For an excellent discussion of the United States legislation, see V. Berger, “Man's 
Trial, Woman’s Tribulation: Rape Cases in the Courtroom” (1977) 77 Col.L.R. 1. 

87 See the Evidence Act (No. 3) 1976 (No. 106) of Tasmania, the Rape Offences 
onan) oe Act 1976 (No. 8950) of Victoria, the Evidence Act Amendment Act 1976 
No. 84) of South Australia, the Evidence Act Amendment Act 1976 (No. 145) of 
Western Australia and the Criminal Law (Sexual Offences) Act 1978 of Queensland. The 
Crimes (Sexual Assault) Amendment Act 1981 of New South Wales is discussed infra. 

8 The Evidence Act Amendment Act 1977 (N.Z.). 

89 See the Canadian Criminal Code, s.246.6-247.7. 

” Berger, loc. cit. pp.33-35. 

"l N.M. Stat. Ann., § 40A-9-26 (Interim Supp. 1975). 

% Tex. Penal Code Ann. tit. 5, § 21 13(a) (Vernon Cum. Supp. 1976-77). > 

% The proposal was drawn up for the American Civil Liberties Union of Northern 
California. It is set out in B. Babcock, A. Freedman, E. Norton and S. Ross, Sex 
Discrimination and the Law (1975). Berger takes a different view of it; see Berger, loc. 
cit., p.35. 
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which is “relevant and admissible in the interests of justice.” It is 
this scheme which the Scottish proposal most closely resembles. 


(b) Victim orientated legislation 


Such legislation exists in, for example, Louisiana” and Michigan.” 
In both there is a rule of exclusion for all sexual history evidence. 
The exceptions to the rule are severely restricted. In both an 
exception is made in the case of “incidents arising out of the 
victim’s relationship with the accused.” In Michigan, a further 
exception permits evidence of “specific instances of sexual activity 
showing the source of origin of semen, pregnancy or disease,” 
provided that it is material to a fact at issue and “its inflammatory 
or prejudicial nature does not outweigh its probative value.” The 
obvious objection to legislation of this kind is that the exceptional 
categories are drawn too narrowly and do not reflect the range of 
situations in which the defendant may legitimately require sexual 
history evidence to be admitted. 


(c) The middle ground 


Legislation located in the middle ground “where interests of 
both accused and accuser receive their due”? is characterised by 
three features. It contains a blanket exclusion clause, a range of 
exceptions broader than in victim-orientated legislation and a final 
discretion to exclude evidence within that range. Most states in the 
United States have adopted this type of legislation and Berger’s 
own influential proposal has taken this form. 

The most common exceptions to the rule of exclusion permit 
sexual history evidence in the following circumstances: 

(1) where it relates to a sexual relationship with the defendant”; 

(2) to counter prosecution evidence of prior chastity”; 

(3) where it relates to whether the defendant or some other man 
was responsible for semen, pregnancy or disease.’ 

There are also exceptions which permit sexual history evidence 
in the following circumstances: 

(1) to suggest that the victim had a motive to lie’; 

(2) where the evidence concerns circumstances which were 
similar to those which surrounded the alleged rape’; 


% N.Y. Crim. Proc. Law, § 60.42(5) (McKinney Cum.Supp. 1976-77). 

3 La.Rev.Stat.Ann., § 15.498 (West Cum.Supp. 1977). 

% Mich. Comp.Laws Ann., § 750. 520; (Cum.Supp. 1976-77). The legislation appears 
to have operated most effectively: see J. Marsh, A. Geist, N. Caplan, Rape and the 
Limits of Law Reform (1982), Chap. 4. 

” Berger, loc. cit. p.35. 

%8 Almost all rape shield statutes in the United States contain this exception. 

9 See, e.g. Okla.Stat.Ann.tit. 22, § 750 (West Cum.Supp. 1976-77). 

1 See, e.g. Minn.Stat.Ann., § 609.347 (West Cum.Supp. 1977). 

2 See, e.g. Md.Ann.Code, art. 27, § 461A (Supp. 1976). 

3 See, e.g. Fla.Stat.Ann., § 794.022(2) West (1976). 
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(3) to suggest that the defendant had grounds for belief in 
consent.‘ 

It is particularly significant that legislation recently introduced in 
New South Wales has followed this pattern.’ It was. decided to 
reject the discretionary package originally proposed® because of 
what was considered to be the failure of discretionary legislation 
elsewhere. 


(2) A Possible Alternative to Discretionary Legislation 


It is suggested that the Crimes (Sexual Assault) Amendment Act 
1981 of New South Wales deserves consideration as a possible 
alternative not merely to the Scottish proposal but also to the 
English legislation and any other scheme which vests a general 
discretion in the judge to admit sexual history evidence. It is not 
the adoption of the 1981 Act that will be advocated here. Rather it 
is proposed to consider its provisions in detail with a view to 
assessing ways in which they could be strengthened and improved. 


(a) The rule of exclusion 


The Act renders inadmissible all evidence “which discloses or 
implies that the complainant has or may have had sexual experience 
or a lack of sexual experience or has or may have taken part or 
not taken part in any sexual activity.”’ The Old Bailey study 
revealed that questions were frequently asked of complainants, the 
answers to which implied previous sexual experience. They might, 
for example, be asked if they used contraception.® It is clearly 
desirable that evidence implying sexual experience should be 
subject to the general embargo. 


(b) Exceptions to the rule of exclusion — 


The Act provides the following exceptions to the rule of 
exclusion: 

(a) “Where it is evidence— 

(i) of sexual experience or a lack of sexual experience of, or 
sexual activity or a lack of sexual activity taken part in by the 
complainant at or about the time of the commission of the alleged 
prescribed sexual offence; and 


* See, e.g. Ga.Code Ann., § 38,202.1 (Cum.Supp. 1976). 

5 See note 87, supra. According to the Attorney-General of New South Wales, a 
preliminary survey into the operation of the new law suggests that the sexual history 
provisions are working effectively: see (1984) 10 C.L.B. 460. 

6 For the original be ina see New South Wales Department of the Attorney 
General and of Justice, Criminal Law Review Division, Report on ‘Rape and Various 
Other Sexual Offences (1977). 

7 Crimes Act 1900, s.409B(3). (The Crimes (Sexual Assault) Amendment Act 1981 
amends s.409 of the Crimes Act 1900 by adding to it s.409B, which deals with the 
admissibility of evidence relating to sexual experience.) 

8 (1982) 45 M.L.R. at p.674. 
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(ii) of events which are alleged to form part of a connected set 

of circumstances in which the alleged prescribed sexual offence was 
committed.” 
This has been described as “the first and most important specific 
exception” to the general rule of exclusion. Its principal advantage 
is that it does not involve dredging up the complainant’s past. 
Moreover, it would go some way towards permitting the use of 
sexual history evidence in certain situations singled out by the 
Scottish Commission for application of its proposed general 
discretion. Thus, it would permit evidence of sexual experience 
which was closely contemporaneous in time and connected to the 
alleged rape.'' Where the defendant alleges that the complainant < 
had sexual intercourse with him for money, he would be able to 
give evidence that he saw her soliciting as a prostitute before 
approaching her or that she had solicited him. It would also allow 
evidence to be given as a basis for the defence of honest belief in 
consent, although it would not permit the accused to delve into the 
complainant’s past in order to do so. “An accused should not (and 
will not) be able to say, ‘Because I heard she slept with X last 
month, I thought she was consenting to sex with me on this 
occasion.””’* As such, this provision is to be preferred to those 
which would permit any evidence, no matter how far back in time 
to support an assertion of honest belief.” 

(b) “Where it is evidence relating to a relationship which was 
existing or recent at the time of the commission of the alleged 
prescribed sexual offence, being a relationship between the accused 
person and the complainant.” 

This provision is certainly preferable to the Scottish proposal 
which gives the judge discretion to admit evidence of a sexual 
relationship between the complainer and the accused even where 
there has been no contact between them for years before the event 
in question. However, it has been stated that the relationship 
which is “existing or recent” could be merely “a nodding 
acquaintance.”"* If this is so, the exception is arguably too broad. 
Take, for example, the case of a complainant who had sexual 
intercourse with the defendant eight years before the alleged rape 
but has since been on no more than nodding terms with him. 
Evidence of the sexual intercourse would be admissible if this 
exception is to be interpreted as permitting any evidence of sexual 
history with the defendant provided that a relationship, however 
vestigial, exists at the time of the rape. To be preferred is the 


? See G. D. Woods, Sexual Assault Law Reforms in New South Wales—A Commentary 
on the Crimes (Sexual Assault) Amendment Act 1981 and Cognate Act (Dept. of the 
Attorney General and of Justice, 1981), p.35. 

10 See discussion supra under the heading “A general exception.” 

11 See note 74, supra and accompanying text. 

12 See note 9, supra. 

13 Cf. Berger’s proposal, loc. cit. at p.98. 

14 Woods, op. cit. p.36. 
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Missouri provision which resembles the Scottish common law in so 
far as it renders admissible “evidence of the sexual conduct of the 
complaining witness with the defendant where this is reasonably 
contemporaneous with the date of the alleged crime.”» 

(c) “Where— 

(i) the accused person is alleged to have had sexual intercourse 
with the complainant and the accused person does not concede the 
sexual intercourse so alleged; and 

(ii) it is evidence relevant to whether the presence of semen, 
pregnancy, disease or injury is attributable to the sexual intercourse 
alleged to have been had by the accused person.” 

The object of this provision is to permit a limited amount of 
sexual history evidence in order to establish the identity of the 
actor responsible for the pregnancy, semen, disease or injury. It 
will not entitle the accused to “probe generally into the sexual 
behaviour of the complainant.”!© As Berger has commented: “In 
contrast to the use of these facts to evince consent or lack of 
veracity, here the evidence . . . does not exploit sexist stereotypes 
of women, and accordingly is less innately offensive.”?’ 

(d) “Where it is evidence relevant to whether— 

(i) at the time of the commission of the alleged prescribed 
sexual offence, there was present in the complainant a disease 
which, at any relevant time, was absent in the accused person; or 

(ii) at any relevant time, there was absent in the complainant a 
disease which, at the time of the commission of the alleged 
prescribed sexual offence, was present in the accused person.” 

There is clearly a case for permitting a defendant to adduce 
evidence of the presence or absence of a sexual disease in himself 
or the complainant if this tends to confirm that he did not have 
sexual intercourse with the complainant on the occasion in question. 
Exception (d), however, unlike exception (c), does not confine the 
use of such evidence to cases where the defendant denies having 
intercourse with the victim. Yet it is hard to envisage any 
circumstances in which it would genuinely be necessary to adduce 
such evidence where the plea is consent. In the Old Bailey study, it 
was found that the presence of vaginal infections was sometimes 
used to imply sexual experience and promiscuity even where they 
were not transmitted through sexual contact.'® A defendant seeking 
to discredit the complainant in the eyes of the jury could hardly do 
better than to adduce evidence that he contracted venereal disease 
as a result of having intercourse with her. This exception would 
appear to permit him to do so regardless of the relevance of such 
evidence to any issue in the case. It cannot be assumed that a 





15 Mo.Rev.stat., 491.015. 

16 Woods, op. cit. p.37. 

7 Berger, loc. cit. p.58. 

18 Unpublished research findings kindly made available to the author by Zsusanna 
Adler (cited hereafter as “Old Bailey study”). For further discussion of the Old Bailey 
study, see notes 58 and 81, supra. 
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judge would necessarily exercise his discretion to exclude it since 
he may himself consider that evidence which might indicate the 
complainant’s promiscuity or sexual experience is necessarily highly 
probative. There would seem to be a case for confining this 
exception to situations in which the defendant denies sexual 
intercourse with the complainant. 

(e) “Where it is evidence relevant to whether the allegation that 
the prescribed sexual offence was committed by the accused person 
was first made following a realisation or discovery of the presence 
of pregnancy or disease in the complainant (being a realisation or 
discovery which took place after the commission of the alleged 
prescribed sexual offence).” 

This exception is intended to deal with “the unusual case of an 
allegation being made some very considerable time after the 
occurrence of the alleged offence.”” Certainly it is to be preferred 
to Berger’s proposal that an exception to the general rule of 
exclusion of sexual history evidence be made in the case of 
“evidence of sexual conduct tending to prove that the complainant 
has a motive to fabricate the charge,” since it permits such 
evidence in two situations only. It is suggested however that any 
exception along these lines is undesirable and damaging in that it 
will help perpetuate the myth that fabrication is a particular danger 
in rape cases. Moreover, it seems unlikely that in England there 
would be much need for such a provision. Research conducted in 
Israel and in Philadelphia suggests that where there is a delay of 
more than 24 hours in reporting to the police, there is a high 
chance that the case will not go to court.’ In England, too, a rape 
which is reported some very considerable time afterwards is less 
likely to be prosecuted. Where a prosecution is brought the Old 
Bailey study confirms that defending counsel may be relied upon to 
point out forcefully to the jury the delay in reporting. The judge 
may also refer to it. The study further revealed a significantly 
lower conviction rate in such cases.” 

The final exception under the 1981 Act permits the defendant to 
cross-examine or lead evidence in response to sexual history 
evidence introduced by the prosecution.” It is submitted that 
where the prosecution chooses to raise a matter pertaining to 
sexual history, the defence must be allowed to challenge the 
evidence offered where it is reasonable to do so. 


1? Woods, op. cit. p.38. It may have been considered necessary to include this 
exception because of the warning which under s.405B(2) of the Crimes Act 1900 a judge 
in New South Wales is now obliged to make to the jury that “there may be good reasons 
why a victim of a sexual assault may hesitate in making a complaint about the assault.” 

Berger, foc. cit. p.98. 

21 Leslie Sebba and Sorel Cahan, “Sex Offences: The Genuine and the Doubted 
Victim” in Drapkin and Viano (eds.), Victimology: A New Focus (Lexington, Mass., 
1975), Vol. V, p.29. “Comment—Police Discretion and the Judgment that a Crime has 
been Committed—Rape in Philadelphia” (1968) 117 U.Penn.L.R. 277. 

2 See note 18, supra. 

33 5 409B(5). 
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It is noteworthy that New South Wales has not opted for an 
exception based on similar fact. It will be argued here that whilst 
such an exception has found favour with some, it has little to 
commend it. 

The Heilbron Committee proposed that evidence of previous 
sexual history should be admitted where it “relates to behaviour on 
the part of the complainant which was strikingly similar to her 
alleged behaviour on the occasion of, or in relation to, events 
immediately preceding or following, the alleged offence.”** Berger 
suggests that evidence should be admissible where it is 

“evidence of a pattern of sexual conduct so distinctive and so 
closely resembling the defendant’s version of the alleged 
encounter with the complainant as to tend to prove that she 
consented to the act or acts charged or behaved in such a 
manner as to lead the defendant reasonably] to believe that 
she consented. ”” 


It is not clear whether the requirement that “the pattern of sexual 
conduct be so distinctive” would necessarily preclude evidence 
which shows no more than a history of promiscuity. The question 
is what else might amount to a distinctive pattern of sexual conduct 
or, for that matter, behaviour which is “strikingly similar”. In New 
South Wales this difficulty was eloquently expressed as follows: 


“Just what element(s) would make one act of sexual intercourse 
‘strikingly’ similar to another? The essential act does, after all, 
have a fairly simple and readily identifiable characteristic— 
how much further would the ney, have to go? Would 
the ‘pick-up’ point have to be a wine bar, or would a coffee 
shop be sufficiently similar? Would a mini-skirt/wine-bar/ 
‘Missionary position’ combination be sufficiently ‘strikingly’ 
similar to a pair of jeans/coffee shop/unorthodox position 
combination? at about the afternoon episode, on the one 
hand, with the cocktail hour or after-the-theatre episode on 
the other? The possible variables are clearly so countless as to 
require no further elaboration of this point.” 


But even if it were possible to confine the interpretation of this 
type of exception so that it would only be held to apply where, in 
Berger’s words, “the modus operandi is quite unique,””’ other 
objections to it might be raised. Arguably, it draws unjustifiable 
and irrational distinctions between some complainants and defend- 
ants and others. Or as Roger Court trenchantly put it: 


“Why should the female who confines her sexual activities to, 
say, 7.45 p.m. on Thursday nights, in thongs, be at greater 
risk in this connection than one who goes at it 24 hours a day 


24 Heilbron Report, para. 137. For discussion of this proposal see J.C. Smith, 
“Heilbron Report” [1976] Crim.L.R. 97, 103-104. 

3 Berger, loc. cit. p.98. 

% New South Wales Department of the Attorney General and of Justice, Criminal 
Law Review Division, Report on Rape and Various Other Sexual Offences (1977), p.29. 

27 Berger, loc. cit. p.60. 
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in all sorts of places and in all sorts of attire? Or vice versa, 
why should the male who succumbs to the seduction of the 
Thursday night 7.45 p.m. in thongs be at an advantage to the 
victim of the 24 hours a day seductress?” 


That an exception based on past similar conduct has not been 
adopted more widely is of little surprise. Its basis is questionable 
and it provides an open invitation to an interpretation which could 
fundamentally undermine the very purpose of this type of 
legislation. It is submitted that New South Wales did well to reject 
it. 


(c) The Discretion to Exclude Evidence which Falls within the 
Exceptional Categories 


Under the New South Wales legislation, even where it is 
established that the evidence falls within one of the exceptions 
discussed above, the judge may not permit its inclusion unless 
“its probative value outweighs any distress, humiliation or 
embarrassment which the complainant might suffer as a result of its 
admission.”2? But for the complainant there is far more at stake 
than distress or embarrassment. The purpose of legislation such as 
this is equally to limit the inclusion of evidence which impedes the 
course of justice by distracting and inflaming jurors and unfairly 
prejudicing them against the victim. Berger’s formula is therefore 
to be preferred. She proposes that evidence falling into her 
exceptional categories should be admitted only where “its probative 
value is not outweighed by the danger of unfair prejudice, confusion 
of the issues, or unwarranted invasion of the complainant’s privacy 
or by considerations of undue delay, waste of time or needless 
presentation of cumulative evidence.””° 


(3) Procedural Reform 


To be effective, reform of the substantive rules of evidence must 
be supported by strong procedural provisions. It is with this in 
mind that the following procedural proposal is submitted. 


(i) The application 


Where the defence seeks to lead evidence or cross-examine the 
complainant as to her sexual history, application should be made to 
the judge in the absence of the jury. The Old Bailey study revealed 
that applications to cross-examine under section 2 of the English 
legislation were sometimes made without any attempt to argue the 





2 See note 26, supra. 
2? Crimes Act 1900, s.409B(3). 
% Berger, loc. cit. p.98. 
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relevance of the proposed questions to the case.’ It is submitted 
that where it seeks to cross-examine the complainant, the defence 
should be required to indicate what questions or line of questioning 
are to be pursued and with what purpose, as well as the factual 
basis supporting the proposed questions, since there is no reason 
why the complainant should be subjected to a spurious fishing 
expedition by the defence. In the case of evidence which the 
defence seeks to lead, the application should include statements 
from the witnesses as well as a statement of the purpose for which 
such evidence is sought to be adduced. If the judge is satisfied that 
the sexual history evidence in question may come within one of the 
exceptional categories set out above, then a voir dire should be 
held. On the other hand, it may be obvious on the face of the 
application that it does not do. so, in which case it should be 
dismissed. 


(ii) The voir dire 


. In New South Wales, section 409B(6) of the Crimes Act 1900 
provides that the judge should decide upon the admissibility of 
sexual history evidence “in the “absence of the jury.””.A “trial 
within a trial” is envisaged- in order “to ensure that the admissibility 
of evidence as to prior sexual behaviour should be considered with 
deliberation.”*? The examination of witnesses on the voir dire is 
currently confined in English law to questions about confessions 
and about the competence of child witnesses. It seems apparent, 
however, that if proper control is to be exercised over the inclusion 
of sexual history evidence at the trial, then it is necessary for all 
such evidence to be vetted closely beforehand so that an informed 
decision can be reached as to its admissibility and an order made 
which sets out: precisely the area in which questions which may be 
asked and the evidence which may be adduced. 

A voir dire could provide the defence with some useful discovery 
since it would extend to adverse witnesses. But it has been 
suggested that it would subject the complainant to a further ordeal 
by forcing her to testify twice rather than once and should, for that 
reason, be avoided. The view taken here is that the complainant 
has more to gain than to lose. First, her appearance at the voir dire 
may obviate the necessity for any cross-examination at trial as to 
her sexual history. Alternatively the judge may limit the questions 


3! See note 18, supra. In case 49 of Adler’s sample, the following exchange took place 
between counsel and judge: Defence Counsel: “I want to cross-examine the complainant 
on her previous sexual experience. In her statement to the police, there is a sentence 
which reads “ ‘I am not inexperienced in matters sexual.’ That is all I seek to put to 
her.” Judge: “I suppose that has not much to do with this case. I don’t think it’s right to 
stop the question.” 

32 §.409B(6). ; 

3 Woods, op. cit. p.40. In the parliamentary debate on the English Sexual Offences 
(Amendment) Bill, the view was expressed that a practice direction would be desirable 
providing, inter alia, for a trial within a trial: see H.C. Deb., Vol. 919, cols. 1679-1680 
(November 18, 1976). 
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which the defence may ask at the trial. Secondly, the voir dire will 
serve as a practice run. It will prepare the complainant for what to 
expect. There are also ways of minimising her ordeal. 

(1 j A hearing in camera: In some states of the U.S.A., rape trials 
may be held in camera.” .In others the public is excluded during 
the complainant’s testimony at trial.” The view taken here is that 
whilst it is important in the interests of justice that the trial itself 
be open to the public, there is no reason why the public need be 
acquainted with matters of doubtful relevance including highly 
private details of the victim’s past sexual history.*° One of the 
purposes of Bae shield” statutes is to encourage rape victims to 
come forward. The requirement that both the application and the 
voir dire be in camera is consistent with such an aim.’ 

(2) Counsel for the complainant: In Ohio, the court may permit 
the complainant to be represented:or may provide counsel tor her 
where she is unable to afford the cost.” It will be argued here on 
several grounds that the complainant should be entitled to counsel 
as of right whenever an application to introduce sexual history 
evidence is made. . 

. First, the role of the prosecution is not to represent the victim. 
Indeed the interests of the State as perceived by the prosecution 
may conflict with those of the complainant. Thus, the prosecution 
may fail sufficiently or at all to challenge a defence application to 
include sexual history evidence. Adler’s Old Bailey research 
ibe hl pomp one to enquire whether the high percentage of 
successful applications under section 2 of the Sexual Offences 
(Amendment) Act was due to a failure to present the case for 
exclusion adequately.*? Her survey revealed, moreover, that where 





4 e.g. New York: see N.Y.Jud.Law, § 4 (McKinney, 1968). 

35 e.g. North Carolina: see N.C.Gen.Stat., § 15-166 (1975). 

36 This would appear to have been the view of the Scottish Commission, see supra 

under the heading “Procedure.” The Old Bailey study (case 52) revealed one judge who 
did decide to hold a s.2 application in camera. His eloquent argument for doing so bears 
repetition: 
“I took that course for this reason: I do not know whether it could happen in this case 
or not, but sometimes in cases the members of the jury have relatives or friends who 
come to court with them, for perfectly proper reasons, natural interest in what is going 
on, and they sit in the public gallery. If they heard what went on in the absence of the 
jury, they might hear EE which the judge has decided the Juy should not be told. 
There is another reason as well, quite apart from that reason. If the judge decides that 
the complainant should not be asked about her previous sexual experience but it comes 
out during the hearing in the jury’s absence, then it is a little unfair, do you not think, 
that members of the public who might know this complainant—a neighbour, maybe, who 
knows about the case and has come along to hear it—should hear all about that 
complainant’s past if it has been private up until that moment.” 

37 Berger’s model statute further provides that “The court shall ensure that no 
questioning of the complainant is carried on in an unduly harassing or degrading manner 
es shall cut off any line of inquiry at the point where it is clearly exhausted or futile”: 
oc. cit. p.99. 

me Ohio Rev. Code Ann., § 2907.02 (F) (Baldwin, 1975). The Criminal Law Revision 
Committee was opposed to the introduction of such a scheme in England: see op. cit., 
note 25, supra, para. 2100. 

3 Three quarters of the applications in Adler’s sample were successful. See also Rape 

Crisis Centre, First Report (1977), p.21, where the following proposal is made: 
“That there be an end to innuendo and a more vigorous prosecution in rape cases, as 
most prosecution cases are not put well and the prosecution often does nothing to 
counteract the anti-female tenor of the defence’s case. Many rape cases are defended by 
innuendo and prosecuted faithlessly.” 
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defending counsel acted in flagrant contravention of section 2, in 
some cases neither judge nor prosecution intervened in any way.” 
Prosecuting counsel’s reticence may be attributed to a misplaced 
sense of strategy or to prejudice or to a combination of both. By 
way of example of the former, there may be a desire to create an 
impression of fairness by making concessions as to the victim’s 
conduct or by permitting the inclusion of sexual history evidence to 
go unchallenged. Alternatively it might be thought that the jury 
will react unfavourably to what the prosecution regards as smear 
tactics by the defence. But such strategies must be questionable 
given jury attitudes to sexual history evidence.*! Prosecuting counsel 
may, on the other hand, whether consciously or subconsciously 
share the general prejudice against rape complainants, believe that 
sexual history evidence is often relevant and be disinclined on 
these grounds to challenge it. Thus in Adler’s survey, prosecuting 
counsel in one case addressed the jury as follows: “You have heard 
evidence about the sort of girl she is—you have to take that into 
account as a background of the case.” 

If legislation along the lines of the Crimes (Sexual Offences) 
Amendment Act of New South Wales were to be introduced, there 
is a further reason why the appointment of counsel for the 
complainant would be desirable. In order to do justice to the needs 
of the defendant, the exceptions to the general rule of exclusion of 
sexual history evidence have been fairly widely drawn. Counsel for 
the complainant would assist the court in determining whether the 
proposed cross-examination or evidence which the defence seeks to 
lead falls within one of the exceptional categories and whether, 
even where it does so, the court should nonetheless exercise its 
discretion to exclude it.- If these tasks are not vigorously pursued, 
the exceptional categories are likely to be broadly construed and 
the discretion to exclude rarely exercised. Where the prosecution 
has no right of appeal, the efficient performance of this task is 
particularly essential. 

It is not unprecedented for persons who are not parties to 
proceedings to be legally represented.“ It is submitted that the 
appointment of counsel for the complainant would do much to 
encourage victims to come forward and increase the confidence of 
women in the conduct -of rape trials. On the other hand, it has 
been argued that “too many cooks spoil the broth” and that such 
an appointment could lead to friction with the prosecution. There 


40 (1982) 45 M.L.R. 674. l 

4 For discussion of the role of the jury in rape cases, see, inter alia, H. Kalven & H. 
Zeisel, The American Jury (1966); H. S. Field and L. B. Bienen, Jurors and Rape 
(Lexington Books, Mass., 1980); A. P. Seg is C. M. Wain, “Person Perception and 
Jurors’ Decisions” (1980) 19 B.J. Social and Clinical Psychology, 7, 15. 

42 Old Bailey Study, case 71. 

43 See, e.g. The Criminal Justice Act 1972, s.36; Obscene Publications Act 1959, 
1); Coroners’ Rules 1953 (S.I. 1953 No. 205) r.16. See also Matrimonial Causes Rules 
(S.I. 1977 No. 344), 1.115. 

“ Berger, loc. cit. p.87. 
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is, however, no reason why this should be so. Each counsel should 
be entitled to address the judge on the application and participate 
at the voir dire. It would be up to the judge to decide between 
them. 

Some commentators have suggested that counsel for the 
complainant should perform a role beyond that of representing the 
complainant’s interest in an application to introduce sexual history 
evidence. Bohmer and Blumberg recommend that he or she should 
be there to assist the complainant throughout the trial, to explain 
to her what is happening and protect her from any irrelevant or 
inadmissible questions.* There is certainly a case for permitting 
complainant’s counsel to remain in court during the trial itself to 
ensure that defending counsel is kept within the limits set out in 
the order made at the voir dire. There is no reason why he should 
not at the same time explain to the complainant the course of 
events at the trial. Moreover, the appointment of such counsel may 
be the only means of ensuring that the complainant is not subjected 
to gratuitous attempts to discredit her otherwise than through the 
use of sexual history evidence. It is noteworthy that in Denmark 
and Norway when a rape is reported to the police, the latter must 
ensure that the victim is put in touch with a lawyer whose task is 
not merely to protect her in court but also to assist her throughout 
the case, including interrogation at the police station.” 


C. ANONYMITY 


In England, the anonymity of the complainant in rape proceedings 
is secured by the Sexual Offences (Amendment) Act,” save in 
exceptional circumstances. In Scotland where no similar statutory 
provision currently exists, it is nevertheless the practice for judges 
in the High Court to request that members of the press exercise 
their discretion in reporting the complainer’s evidence and refrain 
from identifying her. The Report states that judges usually make 
this request. It is a pity that the Commission lacks more precise 
information as to the frequency with which the complainer’s name 
is revealed and the detail in which her evidence is reported. With 
respect to sexual assaults other than rape and to courts other than 
the High Court, even less appears to be known. High Court 
practice is, it seems, “not infrequently” followed in the Sheriff 
Court.” The Commission is however well satisfied with the present 
state of affairs and considers that no statutory provision is 


‘5 “Twice Traumatised: the Rape Victim and the Court” (1975) 58 Judicature 391, 399. 
In England, representatives from the Rape Crisis Centre are prepared to stay with 
complainants during the trial to provide moral support. 

In Denmark this provision was introduced by way of an amendment to the Civil and 
Criminal Code in June 1980. In Norway it was introduced in Act No. 66 of June 12, 
1981, which amended the Criminal Procedure Act 1887. 

4-6 


s.4-6. 
48 Scottish Report, para. 5.31. 
See, ibid. para. 5.32. 
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necessary.” It is content to express the hope that the practices of 
the High Court will be followed in all courts.*! But the right to 
anonymity should not merely apply once the complainer appears in 
court. She should be entitled to it from the moment she reports 
rape to the police. This the Commission failed to recognise or 
discuss.” The Commission’s apparent complacency about the 
securing of anonymity for the complainer and its reluctance to 
recommend legislation may perhaps be explained by an uncertainty 
as to whether this should extend to the same range of victims as 
are covered by its draft statute on sexual history. However, it is 
submitted that a statutory provision is desirable, at the very least 
for victims of rape and indecent assault, to reassure and encourage 
them to come forward. Moreover, if there are circumstances in 
which it is considered expedient for the public to be acquainted 
with the name of the complainer, these should be set out in broad 
terms in the statute rather than leaving the matter entirely for the 
judge to decide. 


CONCLUSION 


The Scottish Law Reform Commission has chosen to focus its 
attention principally on the admission of sexual history evidence in 
sexual assault trials. It has expressed its disapproval of the use of 
such evidence. Its recommendations, however, belie its words. For 
no major improvement in the present practice of the courts is 
likely to result from instructing the judges that they must admit 
sexual history evidence in a range of situations and may do so in 
others. On the contrary, the proposed statute will give carte 
blanche to those judges who believe in admitting sexual history 
evidence and may remove the compunctions of those who now feel 
that the common law constrains them from doing so. Certainly it 
will place the complainer, in many respects, in a less advantageous 
position than her 19th century counterpart. Yet the Commission’s 
Report is not without value. Its achievement is to highlight the 
urgent need for legislative reform in Scotland, not merely in 
relation to evidence in rape cases but also to modernise the 
substantive law of rape. It is to be hoped that the Government will 
be persuaded to take action, perhaps along the lines of the New 
South Wales legislation, but that it will decisively reject the type of 
solution which the Commission has proposed. 


JENNIFER TEMKIN* 





5 Ibid. para. 5.31. 

51 Ibid, para. 5.32. 

* Under the Sexual Offences (Amendment) Act, anonymity commences upon the 
laying of an information against a man that he has committed a rape offence or upon his 
ap ce before a court charged with such an offence. For er discussion, see 
Criminal Law Revision Committee Report, op. cit. paras. 2.91-2.94. 

* LL.M., Barrister. Lecturer in Law, London School of Economics and Political 
Science. 


POLICY CONSIDERATIONS IN TORT CHOICE 
OF LAW 


Boys v. Chaplin,' like many House of Lords decisions, answered 
some questions, but if one simply alters the facts, many more 
unanswered questions are raised. The sparse case law on tort 
choice of law since has done little to clarify matters. The extensive 
literature on the case has tended to concentrate on the “black 
letter law” considerations of ratio and obiter dicta, reasoning from 
these to see how factual variants would be decided.” The purpose 
of this article is not to. retread these’ well worn paths but to 
discover the policy considerations underlying the decision and to 
use these to answer some of the questions raised by the case. 


I. UNDERLYING PoLicy CONSIDERATIONS 


A tort choice of law case can be looked at on three different 
levels.? First, there is the multinational level. It is a dispute which 
involves two or more nations. This will be so whenever there are 
contacts with a country other than England, e.g. the tort happened 
abroad or one of the parties came from abroad. The involvement 
of another country is reflected in the application of its law where 
there is a specific contact with that country. Multinational policy 
considerations are concerned with the extent to which one should 
take into account the involvement of other nations in the dispute 
and whether a special priority should be given to the lex fori. 

Secondly, there is the party level. It is a dispute between 
individuals and the decision to apply State A’s law in preference to 
State B’s will usually affect the ultimate result, so that the plaintiff 
may obtain full recovery or be denied recovery as the case may be. 
Party policy considerations are concerned with whether the plaintiff 
should be compensated or the defendant protected from liability. 
The answer will be affected by prevailing attitudes in domestic tort 
law. Because this element is largely beneath the surface its 
importance has been underestimated. 

Thirdly, there is the jurisprudential level. A tort choice of law 
rule is like any other rule in that it can be criticised or praised 
because of its jurisprudential qualities, e.g. it gives a certain 
and predictable result. Jurisprudential policy considerations are 
concerned with deciding what qualities are most desirable for a tort 
choice of law rule and will be affected by current beliefs on 
jurisprudential desiderata throughout the law. 


1 [1971] A.C. 356. 

2 See e.g. McGregor, (1970) 33 M.L.R. 1; Webb and North, (1970) 19 1.C.L.Q. 241; 
Nygh, (1977) 26 I.C.L.Q. 932; Karsten, (1970) 19 I.C.L.Q. 35; Morse, Torts in Private 
International Law (1978), Chap. 10. 

3 See generally Cheatham, (1960) 99 1 Hag.Rec., Chap. 7; Jaffey, (1982) 2 Oxford 
Journal of Legal Studies 368. 
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A. Multinational Policy Considerations 
(1) Taking greater account of the involvement of foreign countries 


The traditional rule in Machado v. Fontes‘ paid no regard to the 
involvement of countries other than the forum or the locus delicti 
and the regard it paid to the latter was limited since it allowed a 
plaintiff to recover damages in England even though there was no 
civil recovery by the lex loci delicti. Lords Donovan’ and Pearson,® 
who supported this traditional rule, can be criticised for giving 
insufficient attention to the multinational element. Their support 
for Machado v. Fontes was based on respect for precedent rather 
than policy. Lord Pearson was against altering the rule unless a 
good reason could be found for doing so’; an approach which is 
loaded against change in the law. 

The new double actionability rule favoured by the majority of 
their Lordships? pays more regard to the lex loci delicti by requiring 
civil liability by that country’s law. As Lord Wilberforce said “we 
should in my opinion, allow a greater more intelligible force to the 
lex loci delicti than is included in the concept of unjustifiability as 
normally understood.” On the facts of Boys v. Chaplin the only 
two countries involved were England and Malta and this new 
general rule required an examination of both these countries’ laws. 
The double limbed rule has been much criticised,!° but it has this 
to be said for it, that where only two countries are involved it 
takes account of the involvement of both, although the way that 
the rule combines a reference to both does make it difficult to see 
how it can be called a “choice of law” rule. No choice is being 
made between the only two laws which could be applied. 

A more substantial criticism of the double actionability rule is 
that it gives too much emphasis to the locus delicti, fails to take 
into account the possible greater involvement of the lex fori and 
completely ignores the involvement of other countries. It presup- 
poses that the involvement of both countries is equal when often 
this will not be the case. Lords Hodson, Pearson? and 
Wilberforce” all pointed out that the place where a tort occurs 
may be fortuitous in this age of rapid and easy international travel. 
It is hard to justify application of the law of the place where the 


4 [1897] 2 Q.B. 231, C.A. 

5 [1971} A.C. 356, 383. 

6 Ibid. at pp.400401. 

7 Ibid. 

: Lord Hodson at pp.376-377, Lord Wilberforce at p.389, Lord Guest at p.381. 

At p.389. 

16 For early criticisms see Robertson, (1940) 4 M.L.R. 27; Cheshire, Private 
International Law (1935), pp.215-221,; Graveson, Conflict of Laws (3rd ed., 1955), 
pp.428-429; Dicey, Conflict of Laws (5th ed., 1932), p.770; Wolff, Private International 
Law (2nd ed., 1950), p.492. More recently see Morris, The Conflict of Laws (2nd ed., 
1980), p.249. 

11 At pp.377, 380. 

12 At p.403. 

3 At p.388. 
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accident occurred when there is no substantial connection with that 
country. There are other contacts, the most important being the 
residence of the parties, which should be considered. If only two 
countries are involved, as in Boys v. Chaplin, and both parties are 
normally resident in England and only temporarily in Malta the 
involvement of England is much greater than that of Malta. The 
residence of the parties is of particular importance in personal 
injury cases; the plaintiff will return there and have to live with his 
injuries and the defendant will return to his residence and have to 
live with the consequences of his actions. Where a third country is 
involved, e.g. both parties are normally resident in France, the 
double actionability rule can be seen to be even more deficient in 
that it completely ignores the involvement of that country. 

Adoption of the proper law of the tort as the solely applicable 
rule does require the court to consider all the factual contacts with 
other countries before deciding with which country the dispute has 
the closest connection. Using the proper law as an exception to a 
general rule of double actionability works well where only two 
countries are involved. If one party is resident in England and the 
other in Malta the involvement of Malta is equal to or greater than 
that of England and application of the general rule, as advocated 
by Lords Hodson and Wilberforce in this situation, does take 
account of the involvement of both countries. Where a third 
country is involved the position is less satisfactory. If one party is 
resident in France, the other from England, the general rule would 
again be applied rather than the exception, and the involvement of 
France would not even be considered. 


(2) Forum preference 


Under the English tort choice of law rules the lex fori is treated 
as more important than foreign law. This can be shown in two 
ways. First, foreign law is only considered where there is a 
substantial connection with that foreign country, ie. the tort 
happened there or the closest connection is with that country. Yet 
the reference to English law under the first limb of the rule in 
Phillips v. Eyre'* is not based on substantial contacts with England. 
The courts will have to take jurisdiction before choice of law rules 
are applied but this does not necessarily mean there is a substantial 
connection with England. There will be if jurisdiction is based on 
residence of the defendant in England or the tort being committed 
in England under R.S.C., Ord. 11, but jurisdiction can be taken 
on the basis of mere presence or consent to trial, which means that 
there is no nexus with England at the time of the accident. English 
Jaw is taken account of although England’s involvement may be 
limited to the fact that trial takes place here. Secondly, the lex fori 
first limb was traditionally given the dominant role over the lex loci 


14 (1870) L.R. 6 Q.B. 1, 28. 
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delicti second limb.” If there was no actionability by the lex fori 
the plaintiffs action failed and this is still the case. Although 
double actionability is now required, rules of pleading and proof of 
foreign law still give a dominant position to the first limb. 

All their Lordships in Boys v. Chaplin were agreed that automatic 
reference to the lex fori under the first limb of the rule in Phillips 
v. Eyre should remain.” Various policy reasons were given for the 
continuance of this part of the rule’ ; it enables an English court 
to give judgment according to its own ideas of justice’; it provides 
certainty”; it means that foreign law need not be proved in cases 
where there is no recovery by English law.” The only note of 
criticism came from Lord Wilberforce who said of it “that it bears 
a parochial appearance: that it rests on no secure doctrinal 
principle: that outside the world of the English speaking common 
law it is hardly to be found.”~ 


B. Party Policy Considerations 
(1) Justice in the individual case 


Tort choice of law cases have never been regarded as solely 
involving countries and the importance of the parties’ interests has 
long been recognised.” It is a concession to them to have rules of 
pleading and proof of foreign law that allow these to be treated as 
purely domestic actions if the parties so wish.” Boys v. Chaplin 
brought this concern with the parties nearer to the surface. Lord 
Hodson said that the “search for justice in the individual case must 
often clash with fixed legal principles especially perhaps when 
choice of law is concerned.”” He solved this clash by modifying 
the traditional rule in Phillips v. Eyre and both the general rule of 
double actionability and the proper law exception were required in 
order to achieve the ends of justice. Lord Wilberforce expressed 
similar sentiments when he said that to “fix the liability of two or 
more persons according to a locality with which they may have no 
more connection than a temporary accidental and perhaps 
unintended presence may lead to an unjust result.”” Flexibility was 





'S See Webb, (1961) 10 I.C.L.Q. 818; Clarence Smith, (1956) 5 I.C.L.Q. 466. 

'¢ Dicey and Morris, The Conflict of Laws (10th ed., 1980), p.968. See also Hodgson 
J. in Coupland v. Arabian Gulf Petroleum [1983] 2 All E.R. 434, 446. Only the first limb 
of the rule is a choice of law rule. 

'? Lord Hodson at pp.374, 377; Lord Guest at p.381; Lord Donovan at p.383; Lord 
Wilberforce at pp.385-387; Lord Pearson at pee 

18 See the Scots case of Mitchell v. McCulloch, 1976 S.L.T. 2, 5. 

'? At p.400 (Lord Pearson), 380 (Lord Hodson, “. . . it is to be expected that a court 
will favour its own policies over those of other States.”) 

Ibid 


3 At pp.387-388 (Lord Wilberforce). See post notes 54-56 and text accompanying. 
At p.387. 
a Foran approach which gives full weight to this element see Jaffey, (1982) 1 Legal 
Studies 98. 
4 See e.g. Schneider v. Eisovitch [1960] 2 Q.B. 430. 
5 At p.378. 
% At p.388. 
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needed in the interests of individual justice.” What is not clear 
from these statements is whether their Lordships were referring to 
the desirability of a just rule, i.e. one that takes account of all the 
factual connections; or a just result vis-a-vis recovery of damages. 
As regards the former, there is a new concern for the parties in 
that the connection which is now given importance is the residence 
of the parties. As regards the result, there is evidence of a switch 
in emphasis from protecting the defendant to compensating the 
plaintiff. 


(2) The traditional policy of protecting the defendant 

The rule in Phillips v. Eyre, by requiring the plaintiff to prove 
two things, put hurdles in his way and can be seen to be concerned 
more with the defendant’s interests than the plaintiff's. Lord 
Pearson justified this traditional rule as follows: “a person could 
not fairly be held liable in damages for doing something which in 
the place where it was done was either originally lawful or made 
lawful by retrospective legislation.” The severity of this rule was 
mitigated by rules of pleading, whereby the plaintiff only had to 
plead that there was actionability by English law, and by the rule 
in Machado v. Fontes, under which it was enough where the lex 
loci delicti came into issue to show mere criminal liability by that 
law. The general rule of double actionability has the effect of 
worsening the plaintiffs position by only giving him the lowest 
common denominator between both countries’ laws. But the 
impetus for this change, as has been seen, was caused by 
multinational considerations and the way in which a proper law 
exception was immediately introduced to help the plaintiff negates 
any suggestion that the double actionability rule was the product of 
a pro-defendant policy. 


(3) The prevention of forum shopping 


Most of their Lordships showed great concern to stop forum 
shopping for choice of law advantages. There is no evidence in 
jurisdiction cases, where this is more usually discussed, that forum 
shopping is objected to on the ground that it clogs the English 
courts with actions which could be more appropriately tried 
abroad.” But objection can be made at both the jurisdiction and 
choice of law stages, on the ground of unfairness to the defendant 
and looked at in this light the rule is a specialised application of 
the wider policy of protecting the defendant. 

This influenced their Lordships when deciding what rule to 
adopt. Lord Wilberforce preferred a double actionability rule to 
the old rule in Machado v. Fontes, since the latter encouraged 





7 At p.389. 

28 At p.398. 

2 See The Atlantic Star [1974] A.C. 436; MacShannon v. Rockware Glass [1978] A.C. 
795. Under earlier authorities it was even harder to obtain a stay of English proceedings. 
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forum shopping.” Lord Hodson,” in the House of Lords, and 
Lord Denning,” in the Court of Appeal, put their emphasis on 
dealing with individual instances of forum shopping once they 
arose before the court and saw the flexibility of the proper law as 
the solution. Lord Pearson wished to keep the traditional Machado 
v. Fontes rule but thought that it might cause instances of forum 
shopping and was prepared to apply the law of the natural forum 
to deal with any such cases. Lord Donovan was also concerned 
about specific instances of forum shopping and talked about 
rejecting these cases on grounds of public policy, which may mean 
a denial of trial here rather than dealing with the matter by choice 
of law rules.** It may also explain the retention of the first limb of 
the rule in Phillips v. Eyre with its requirement of actionability by 
English law. By making the plaintiffs task harder it discourages 
forum shopping.” i 


(4) The modern policy of helping the plaintiff 


It is noticeable that all the judges in the House of Lords, 
although giving a variety of different reasons for their decision, 
reached a result which was favourable to the plaintiff. A concern 
with the result is most apparent when one considers the proper law 
exception. 

The proper law of the tort, as a rule, does not favour one party 
rather than another. The country with the closest connection may 
be generous or mean in relation to recovery. Unless it is construed 
as only being applicable where the plaintiff will recover better 
compensation, the doctrine is equally useful to both parties. 
However, the limited flexibility of the proper law does give some 
scope for manipulation to give a pro-recovery result. On the facts 
of Boys v. Chaplin this was not necessary; the proper law was 
clearly English and this gave adequate compensation. It seems 
inconceivable that the exception would have been introduced into 
English law if the facts of Boys v. Chaplin had been such that 
application of the proper law would have resulted in lesser 
compensation than that allowed under the double actionability 
rule. Having introduced a double actionability rule, which would 
deny the plaintiff adequate recovery, Lord Hodson said that “In a 
case such as the present the result is, if not plainly unjust, at least 
not to be regarded as satisfactory”, and went on to apply the 
“proper law” exception. Lord Wilberforce, after adopting the 
double actionability rule, prefaced his introduction of the “proper 
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law” exception with a statement of the pressure in favour of 
flexibility in the interests of individual justice.’ 

The desire to help the plaintiff is equally apparent in the 
judgments of those who took a more conservative view. Lord 
Pearson was against adopting a double actionability rule because 
the plaintiff would recover virtually nothing under it and he was 
not prepared to adopt a proper law exception to solve the 
problem.” Retention of the traditional Machado v. Fontes rule 
would give the plaintiff full recovery. As his Lordship put it, a 
double actionability rule would put an unfair burden on the 
plaintiff and prevent an English court from giving judgment in 
accordance with its own ideas of justice.’ Lord Donovan also 
supported the traditional rule of Machado v. Fontes as being a just 
one in giving the plaintiff full recovery.” Lord Guest was the only 
Law Lord not to refer to justice. Having rejected the proper law of 
the tort and then adopted a double actionability rule, he was not 
left with many options if he was to achieve a pro-plaintiff result. 
The most obvious way was to do as he did and to adopt a 
procedural classification of the issue in question and thus apply the 
lex fori.” It is hard to believe that his unsupportable* use of this 
technique was not motivated by the result it would achieve. 


C. Jurisprudential Policy Considerations 
(1) Certainty 


This policy was discussed by all their Lordships in connection 
with the introduction of the proper law of the tort. Lord Hodson 
was reluctant to introduce the proper law, even as an exception to 
a general rule, because of the lack of certainty its introduction 
would cause. His eventual adoption of the “proper law” exception 
was followed by an apology: “I reach this conclusion not without 
reluctance since rules of law should be defined and adhered to as 
closely as possible lest they lose themselves in a field of judicial 
discretion where no secure foothold is to be found by litigants or 
their advisers.”® It is understandable that he was against introducing 
the proper law as the rule to be applied in all cases and not merely 
as an exception. Lord Wilberforce mentioned the conflicting ideals 
of certainty and flexibility. He was in favour of a compromise 
solution of retention of the general rule for most cases, because 
this would give certainty, with the proper law to give flexibility.“ 
He looked at the ad hoc nature of American choice of law and 
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said: “If one lesson emerges from the United States decisions it is 
that case-to-case decisions do not add up to a system of justice.”* 

Lord Pearson” liked the certainty of the Phillips v. Eyre rule 
and, along with Lords Guest? and Donovan,*® disliked the 
uncertainty of the proper law. It is a paradox of the case that 
despite this desire for certainty the decision has raised a large 
number of unanswered questions, which will be discussed in the 
second half of this article. 


(2) A concern with precedent 


Allied to this concern with certainty was a desire that earlier 
precedents should be followed as far as possible. This meant, in 
general, that change would be limited and, in particular, that some 
authority for modifying the law would have to be found in prior 
authorities. These objectives were achieved by having a general 
rule which followed the previous law, with some modifications, and 
a flexible proper law exception and by finding authority for this in 
Mr. Justice Willes’ formula in Phillips v. Eyre. Lord Wilberforce 
said that he was against the re-interpretation of existing and well 
accepted words in the Willes J. formula.*? However, both he® and 
Lord Hodson thought that flexibility could be found in these 
words since the famous remarks on the requirements for recovery 
in tort choice of law cases were prefaced by saying “as a general 
rule.” The concern for precedent comes out even stronger in the 
Court of Appeal where Lord Denning had to fall back on this 
general rule and exception technique to provide flexibility.’ Unlike 
Lords Hodson and Wilberforce, he did show some discontent with 
this limited change in the law and his judgment is an instance of 
being forced by precedent to adopt a particular line rather than 
willingly pursuing the policy objectives achieved by a system of 
precedent. The technique adopted has been to treat the Willes J. 
formula as if it were a statute. This was the defect in the earlier 
case of Machado v. Fontes and the minority of judges who favoured 
the retention of this rule showed the same over-literal interpretation. 
Lord Donovan, in particular, was expressly against adopting a 
double actionability rule because he thought that the word “non- 
justifiable” was deliberately chosen by Willes J.° 


(3) Simplicity and ease of application 
The law in this area is designed to help the legal practitioner to 
advise his client quickly and has the pragmatic virtues of simplicity 
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and ease of application. It is important to remember that the 
method of proof of foreign law by oral testimony of expert witnesses 
is extremely expensive and time-consuming. The application of 
foreign law is therefore avoided if possible. This is achieved by two 
methods. First, reference to the lex fori under the first limb of the 
rule in Phillips v. Eyre means that in many cases a legal adviser 
can say that there will be no recovery because there is no 
actionability under English law. Lord Pearson wished to keep the 
Willes J. formula because of its ease of application.” Lord Hodson 
was against application of the lex loci delicti rule on its own 
because of difficulties and inconvenience in ascertaining foreign 
law.” Lord Wilberforce saw application of the lex loci delicti as 
involving the intrusion of a foreign law which would complicate the 
task of a legal adviser.” Secondly, the application of the choice of 
law rules is simplified by rules of pleading. Even if there is 
actionability by English law, the plaintiff need only plead this and 
does not have to plead that there is also actionability by the lex 
loci delicti, although in practice he will often do so. These rules of 
pleading appear to be unaltered by the requirement of double 
actionability in Boys v. Chaplin. It seems unlikely that the court 
will on its own motion enquire into whether the proper law is 
applicable on the facts of the case.” Lord Wilberforce said applying 
the lex loci delicti made an adviser’s job more difficult because of 
ascertaining foreign law but this was not to be exaggerated because 
there are rules of pleading and proof to help. 

The pursuit of simplicity and ease of application is also shown by 
the application of the same rule throughout the tort area. Their 
Lordships made no attempt to distinguish between different torts. 
This is nothing new. The rule in Phillips v. Eyre, which involved 
assault and wrongful detention, has been applied quite happily in 
cases of defamation, conversion and, by some judges at least, to an 
automobile accident case. Since Boys v. Chaplin the new double 
actionability rule has been applied to deceit and defamation cases 
and the proper law exception part of it seems, in principle, to be 
applicable to defamation. This is a curious attitude when one 
considers that the proper law of the tort was first advocated by Dr. 
Morris because it would take into account the great variety of 
different torts.® It also seems strange when it is remembered how 
a rigid division is made between tort and other areas of law for 
choice of law purposes. It also fits in badly with contract cases. 
Although the universal formula of the proper law of the contract is 
approved, this, in reality, means that different contacts loom large 
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in different areas; for example, in shipping cases, the law of the 
flag is particularly important.” 


(4) Limited flexibility 

Under the traditional rule in Phillips v. Eyre the only way 
flexibility could be attained was by construction of the words used 
in the case so as to extend their ndtural‘ meaning and by escape 
devices. Boys v. Chaplin stopped this unnatural interpretation by 
overruling Machado v. Fontes. It also rejected the procedural 
classification of the issue of heads: of damages recoverable. It then 
opened up new flexibility by introducing the exception. There are 
definitional problems with the proper law of the tort and it has 
been suggested that the phrase is meaningless, being merely a 
generic name for a wide variety of new flexible approaches.© Lord 
Hodson thought it “necessary to permit some flexibility in applying 
the language of Willes J. in Phillips v. Eyre, which is to be applied 
as a ‘general rule’ and not invariably.” Lord Wilberforce, after 
referring to the pressure in favour of flexibility in the interests of 
individual justice thought that “the necessary flexibility can be 
obtained from that principle which represents at least a common 
denominator of the United States decisions.”® Lord Pearson 
wanted an exception to deal with forum shopping but favoured a 
general rule “so as to limit the flexibility and consequent uncertainty 
of the choice of the substantive law to be applied.”™ 

It is important to understand the strongly conservative attitude 
of English judges which holds in check the development of any ad 
hoc approach of the kind developed in America. Lord Wilberforce 
said of the American Second Restatement, that this “formulation 
has what is very necessary under a system of judge made law, the 
benefit of hard testing in concrete applications.”© Flexibility is 
limited since it only applies as an exception to the general rule 
and, although there is uncertainty as to its precise sphere of 
operation, it appears that it will only be used where the factual 
contacts or state interests point clearly towards one country. A 
balance is being struck between certainty and flexibility and 
between past precedents and new law. Those judges who were 
against the introduction of the proper law exception valued 
certainty more and flexibility less than Lords Hodson and 
Wilberforce. Lord Donovan disliked the uncertainty of the proper 
law and was not prepared to take the first step towards it (i.e. its 
use as an exception) in the name of flexibility. Lord Guest never 
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referred to flexibility, although he managed to achieve this by a 
procedural reclassification. 


D. Boys v. Chaplin as a Policy Decision 


There was considerable judicial disagreement over the policies to 
be pursued in this area. Not all of their Lordships took into 
account the same wide range of. policy considerations. Lords 
Hodson and Wilberforce were influenced by multinational, party 
and jurisprudential policies. Theirs were sophisticated judgments 
showing a strong spirit of compromise. Their general rule and 
exception reconciled the interests of the forum and other countries, 
certainty and flexibility, protecting the defendant from forum 
shopping and compensating the plaintiff. The other judgments 
considered a narrower range of policies and adopted more one 
sided attitudes. Lords Donovan and Pearson, by retaining the rule 
in Machado v. Fontes, showed scant regard for the involvement of 
other countries and an excessive concern for precedent rather than 
policy and for achieving certainty in the law. Lord Guest paid 
some regard to the involvement of other countries but not to the 
extent of adopting the proper law. The rejection of this at the very 
beginning of his judgment shows the high priority he gave to 
certainty in the law.®’ All of their Lordships looked ‘at the case on 
a jurisprudential level but they disagreed on whether the principle 
values to be pursued should be certainty and predictability or a 
limited flexibility. 

Under a policy analysis, one looks at all five judgments in the 
House of Lords to see whether a majority support a particular 
policy. With multinational policies, since three judges favoured 
double actionability, there is a clear desire to take account of the 
involvement of England and a fuller account of the law of the 
place where the tort happened. The proper law is now regarded as 
being part of English law so one can also say that there is a policy 
element in Boys v. Chaplin of taking into account the involvement 
of other countries as well. With the clash between certainty and 
flexibility one can again look at the establishment of the “proper 
law” exception and say that a policy of limited flexibility is 
indicated. 

On a more positive note, there was judicial unanimity at the 
multinational level on the importance of the lex fori. Because of 
the unanimous acceptance of this policy it assumes a particularly 
strong significance and can be regarded as being more important 
than either the jurisprudential policies or the policy of taking 
account of the involvement of other countries. All of their 
Lordships thought it important to achieve a proper result for the 
plaintiff but there was some disagreement over how far this should 
be taken. The support of Lords Hodson and Wilberforce for a 
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policy of helping the plaintiff was limited. In the majority of cases, 
i.e. where the parties reside in different countries, the general rule 
will apply and this may give less recovery than under the exception. 
The favouring of the plaintiff by the other Law Lords was not 
limited in this way. If one applies a procedural classification or the 
old Machado v. Fontes rule the plaintiff would gain full recovery 
up to what English law allows regardless of the residence of the 
parties. Since a majority favoured the plaintiff unreservedly and a 
minority also favoured him, albeit with reservations, this can be 
regarded as a strong policy. 


II. UNANSWERED QUESTIONS 


Whenever the facts of Boys v. Chaplin are altered there is an 
unanswered question. If the alteration is a simple one—e.g. the 
parties do not reside in the same state—but the other facts are the 
same as in the leading case, there may be an answer in obiter dicta 
or in an understanding of the principles in that case. On the other 
hand, if several facts are altered there may be much more 
uncertainty over what answer a conventional reading of the case 
would produce. A policy analysis will provide an answer in all 
these situations, although with some of them such an analysis is 
easier to operate than in others. 


A. The Easily Solved Questions 


These are factual variants of Boys v. Chaplin which can be easily 
solved by a policy analysis as all the important policy considerations 
point to the same conclusion. On its facts Boys v. Chaplin was 
easily solved: forum preference pointed to the application of 
English law, as did a consideration of the true involvement of the 
two countries whose laws were potentially applicable; application 
of English law gave a result favourable to the plaintiff; application 
of forum law was easy and gave a predictable answer and it was a 
clear case for application of the exception so there was no undue 
uncertainty in the law. 


(1) Can the proper law exception be applied where both parties 
come from different countries? 


Both Lords Wilberforce and Hodson were greatly influenced in 
applying the proper law by the fact that both parties were ordinarily 
resident in England, equally both only applied the proper law as 
an exception to the general rule. Lord Wilberforce would apply 
the general rule “unless clear and satisfying grounds are shown 
why it should be departed from.”® It is unlikely that either judge 
would apply the exception where both parties were not from the 
same state and both said if the defendant were Maltese and the 
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plaintiff English it would be a just result to apply the general 
rule.” Most commentators reach the same conclusion,” although 
there is some uncertainty if one interprets Lord Wilberforce’s 
exception as using American governmental interest analysis and 
not the normal English approach of looking at contacts.” 

With this factual variant an answer comes easily from an 
understanding of the basic concepts and obiter dicta in Boys v. 
Chaplin. It is questionable whether it is necessary or even 
permissible to resort to an examination of underlying multinational, 
party and jurisprudential policies in such a case. This is not, 
however, a matter which needs to be dwelt upon since policy 
considerations produce the same answer as existing interpretations 
of the decision, with the general rule rather than the exception 
being applied. Where only one party is resident in a country, to 
apply that country’s law as the proper law would mean that this is 
no longer a mere exception but is the rule itself. This would negate 
the desire for certainty and limited flexibility and would give too 
much weight to the involvement of a single country when this 
would not be justified on the facts. It may or may not give greater 
recovery to the plaintiff but, even if it produced the former, this 
policy would be outweighed by jurisprudential and multinational 
policies. 


(2) What is the meaning of double actionability? 


How precise must the overlap between the lex fori and the lex 
loci delicti be? In Boys v. Chaplin the only overlap was for medical 
expenses and proved loss of earnings. The issue may not be one of 
heads of damage and the leading case did not indicate what would 
happen. Scottish authority requires a very precise correspondence 
as to the person bringing the action and what they are suing for.” 
There is recent English authority which suggests a middle ground 
which does not require an absolute correspondence. A closely 
analogous position under the lex fori and the lex loci delicti will 
apparently suffice, according to the Church of Scientology case.” 
There, under German law a body corporate would be liable for a 
police officer’s violation of duty whereas under English law a chief 
constable, who is not exactly a body corporate but is analogous to 
it, would be vicariously liable for the torts of his officers. Going to 
the other extreme, some Commonwealth cases only require an 
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abstract double actionability and will ignore a bar to recovery, in 
the form of contributory negligence, set up in the locus delicti.” 

If one looks at the underlying policies an answer emerges. The 
policy of helping the plaintiff points to a flexible interpretation and 
rejection of the Scots position. If the middle ground of an 
analogous overlap is adopted this does not clash with multinational 
policies. If both the lex loci delicti and English law allow recovery, 
albeit in slightly different terms, applying both their laws is paying 
proper regard to their involvement. To deny recovery because of 
the peculiarly English requirement of an overlap is liable to offend 
both countries. By only allowing an analogous overlap to suffice, 
one would be giving a limited flexibility. Adoption of the wide 
Commonwealth position of abstract actionability also fulfils the 
pro-plaintiff policy but is suspect under the multinational policies in 
failing to give due regard to the involvement of the locus delicti. 
Also it gives too much flexibility, although it cannot be said to 
produce any more uncertainty than the middle ground. 


(3) Will the new flexible approach be applicable if a tort is committed 
in England? 


This situation is outside the ambit of the rule in.Phillips v. Eyre. 
Dr. Morris asserts that, although there is no authority on this 
point, the exception could be applied,” provided that the criteria 
for its operation are established. It gives only limited flexibility so 
cannot be objected to on jurisprudential grounds. The multinational 
policies point towards this solution, as do the policies of helping 
the plaintiff where the exception gives greater recovery. In cases 
where it gives less recovery, different problems, which will be 
considered later, are raised. 


(4) What happens. if, contrary to Boys v. Chaplin, double 
actionability gives no recovery at all? 


Lord Hodson’s judgment is not clear on this. He prefaced the 
introduction of the exception by saying that “the interests of justice 
in such a case where civil liability exists in the foreign country 
although not exactly corresponding to the civil liability in this 
country requires some qualification to the general rule.””” Reading 
this literally, Lord Hodson might not use the exception in a case 
where no civil liability existed in the foreign country. Nor would 
there be recovery under the general rule. Lord Wilberforce’s 
judgment supports the application of the exception even where 
there is no recovery at all under the general rule, as do certain 
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dicta in the Church of Scientology case. Lord Wilberforce said 
that this “technique appears well-adapted to meet cases where the 
lex delicti either limits or excludes damages for personal injury, it 
appears even necessary and inevitable.” He was keen to segregate 
the issue of whether damages for pain and suffering were 
recoverable and said this should be looked at regardless of other 
issues, e.g. whether damages for expenses actually incurred were 
recoverable under Maltese law. This technique would suggest that 
where no recovery was allowed by that law, and therefore the 
general rule gave nothing, the exception could still be used.™ 

Whatever the ambiguities. in wording in individual judgments, 
policy considerations support the application of the exception even 
where the general rule gives no recovery. There is more reason to 
apply it as a matter of justice in such cases than where the general 
rule gives some sort of recovery. It is important under a policy 
analysis to look at the reaction to the problem of every Law Lord. 
Both Lords Pearson® and Donovan® were shocked more by the 
situation where a double actionability rule would give nothing than 
where it gave slight recovery, although their solution for dealing 
` with this, retention of the traditional rule in Machado v. Fontes, 
was not supported by the majority of judges. 

The main argument against the use of the exception where the 
general rule gives no recovery is that the general rule is what has 
been called a “threshold jurisdictional” rule,® i.e. one which gets 
the action off the ground and without which the plaintiffs claim 
will fail. But this argument is not supported by the majority of Law 
Lords®™ and is based on an over-literal interpretation of the Willes 
formula rather than on policy considerations. 


(5) Will a foreign proper law be applied as the exception if it is also 
the lex loci delicti? 


Both Lords Hodson and Wilberforce would have applied Maltese 
law under the general rule rather than the exception if both parties 
had come from Malta.® In such a case it would make no difference 
how one came to the conclusion that Maltese law should be 
applied, both the general rule and the exception would give the 
same result and limit recovery to that allowed under Maltese law. 
Their remarks should be looked at in this context. This is dealing 
with a situation where the foreign lex loci delicti is less generous 
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than English law. It does make a difference whether you apply the 
general rule or exception in cases where the foreign lex loci delicti 
gives more generous recovery than English law. Under the general 
rule the plaintiff would only recover up to what English law allows 
him. Under the exception it is arguable that this is unfettered by 
the lex fori, in which case the full amount allowed by the foreign 
law would be recoverable. It is not clear how their Lordships 
would decide such a case. 

It may be that Lords Hodson and Wilberforce were concerned to 
show that the exception should not be used unless it gives different 
recovery from that allowed under the general rule. If so, they were 
thinking of a party point emphasising the link between compensation 
and the exception, and giving this priority over a multinational 
point relating to the connections leading to application of the 
exception. Multinational considerations on their own would not 
point to the exception but could-do so when combined with party 
considerations. To take an example, where both parties come from 
France and this is the locus delicti, the strongest connections are 
with that country so that multinational considerations would point 
to the application of French law as the proper law, and where 
France gives more generous recovery than English law, party 
considerations, although not strong on these facts, would also point 
towards application of French law.® 


B. The Hard Cases 


These are factual variants of Boys v. Chaplin which raise issues 
where a conventional reading of the case does not produce an 
answer and there are also difficulties in using a policy analysis. The 
pursuit of one leading policy may produce a result at variance with 
the pursuit of another leading policy. Certain policies were regarded 
by their Lordships as being more important than others. Forum 
preference and helping the plaintiff come at the top of the list if 
one adopts as the criterion the number of Law Lords in favour of a 
particular policy. The position is complicated because the desire to 
help the plaintiff will change with the facts of the case. Taking this 
into account can have fortunate results and the clash of policies 
may not be as great, and is more easily solved, than at first 
appears. 


(1) Will the flexible exception ever be limited by the lex fori?®’ 


Is the exception a single rule or a double one like the general 
rule? On the facts of Boys v. Chaplin and Church of Scientology 
this problem did not arise since the lex fori and the law to be 
applied under the exception coincided, but in cases involving three 
states this may not be so. The order in which the general rule and 
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the exception were discussed by Lords Hodson and Wilberforce 
would suggest that only a single rule was envisaged for the 
exception. When it comes to policy considerations, all five Law 
Lords supported the first limb of the rule in Phillips v. Eyre, and 
arguments in favour of automatic reference to the lex fori under 
the general rule® are equally applicable to the exception. On the 
other hand, all the Law Lords were keen to compensate the 
plaintiff, which indicates the lex fori should not limit the proper 
law. There is a clash between two strong policy considerations. 
How severe this will be depends very much on the facts of the 
case. Forum preference is a constant factor pointing to a double 
limbed exception but the strength of the desire to compensate the 
plaintiff is a variable factor. If English law gives three heads of 
damages, and the proper law also gives three heads but these are 
ones completely unknown under English law, then there is no 
overlap between the lex fori and the proper law and under a 
double limbed exception the plaintiff would recover nothing. The 
court would be unlikely to introduce a double limbed exception if 
this were the fact situation facing them. The position is different 
where English law gives three heads of damages and the proper 
law gives recovery for two of these same heads plus recovery for 
three extra heads. Here, the lex fori and proper law overlap to give 
acceptable recovery to the plaintiff. This would be weighed up 
against the fact that the proper law, if applied on its own, would 
give excessively generous damages. There would be some pressure 
to help the plaintiff because under a double limbed exception he 
would not do as well as under English law, but the pressure would 
not be as great as in the first example where the court is much 
more likely to introduce a double limbed exception. If the facts are 
altered again so that the overlap between the lex fori and proper 
law is greater (e.g. each allow the same three heads of damage but 
the proper law gives an additional two heads), then there would be 
no pressure at all to help the plaintiff by applying the proper law 
on its own. The plaintiff would do as well under the double limbed 
exception as he would do under the lex fori and the double limbed 
exception would probably be applied. 


(2) Will the proper law be applied if it is not English law? 


Taking things one step further than the previous question, the 
clear approval of the automatic application of the lex fori could 
result in the proper law only being applicable where it also happens 
to be the lex fori®: Lords Hodson and Wilberforce would not 
apply Maltese law as the proper law where both parties came from 


8 At pp.379 (Lord Hodson), 392 (Lord Wilberforce). 

8 See ante notes 18-21 and text accompanying. 

® See Lipstein, “European Private International Law of Obligations” (ed. Lando, 
1975), p.163, compare Karsten, (1970) 19 I.C.L.Q. 35, 39. 
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Malta.” Lord Hodson said he favoured application of English law 
under the exception because if he had to apply the lex loci delicti 
there would be problems of proof of foreign law.” This is an 
understandable comment given the facts of the case and may not 
have been intended to be of general application. The urge to apply 
the proper law is undoubtedly stronger where it also happens to be 
the lex fori. In such cases forum preference combines with the 
desire to take into account the true involvement of each country 
and points to England as the proper law. The desire to help the 
plaintiff may clash with the policy of forum preference. The general 
rule may give little or no recovery whereas the proper law may be 
a foreign law giving full recovery. The pro-recovery policy and 
multinational policy of taking account of the involvement of other 
states would point to application of the foreign proper law and 
combined should outweigh the pro-forum policy. Particularly where 
the lex fori gives full recovery but the lex loci delicti prevents 
acceptable recovery under the general rule, e.g. English law gives 
three heads of damages, the lex loci delicti gives one and the 
foreign proper law gives three which are different from the English 
three. To apply the foreign proper law could hardly be said to 
offend the policy of forum preference; the result is more in tune 
with English law than would be the case if the general rule were 
applied. 


(3) Will the exception apply where it gives less recovery than the 
general rule? 


On the facts of Boys v. Chaplin, application of the new flexibility 
allowed the plaintiff to recover full compensation, whereas under 
the general rule he would not have been able to do so. The 
policies of taking account of the true involvement of each country 
and of helping the plaintiff both produced the same result, 
application of English law. Using the proper law, the closest 
connection may point towards the application of a foreign law 
which does not give as much recovery as under the general rule. 
The pro-plaintiff consideration points to application of the general 
rule. The multinational policy of taking account of the involvement 
of other countries points to the exception. The policy of helping 
the plaintiff is the more strongly held policy and points to 
application of a general rule in this situation. Lords Hodson and 
Wilberforce were influenced in adopting the exception by the 
knowledge that the plaintiff would recover full compensation under 
this. On the other hand they would not apply the exception if both 
parties were from Malta, although in such a case the closest 
connection would undoubtedly be with Malta. Seemingly, this was 
because the plaintiff would do no better under the exception than 





351 At pp.379, 392. But this may be because the exception only applies where it gives 
more recovery. 
%2 At p.380. 
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the general rule. This would suggest that the exception would not 
be applied where the plaintiff would recover less under this than 
under the general rule, although Lord Wilberforce, at another 
point, implied that the multinational aspect was more important 
than justice in the individual case. He said the issue of recovery for 
pain and suffering must be examined, regardless of whether Maltese 
law allowed recovery for expense actually incurred or not, and 
“this Maltese law cannot be rejected on the grounds of public 
policy or some general conception of justice. For it is one thing to 
say or presume that domestic rule is a just rule, but quite another, 
in a case where a foreign element is involved, to reject a foreign 
rule on any such general ground.”*’ The subsequent case of Church 
of Scientology v. Commissioner of Police follows the judgments of 
Lords Hodson and Wilberforce in suggesting that the flexible 
exception will not be used if it gives less recovery. The Court of 
Appeal started off by applying double actionability, despite the fact 
that both parties were resident here and the plaintiff pleaded the 
exception. The Court went on to say that if there was no double 
actionability the plaintiff might come within the exception.” It 
seems, therefore, that the exception is only going to be used if it 
gives a different result from that obtained under the double 
actionability rule and, indeed, gives greater recovery. The extent of 
any possible clash of policies will depend on the facts. The 
exception may give an acceptable level of recovery, although less 
than under English law. The multinational policy might override a 
weakened pro-recovery consideration if this were the case. 

The dilemma is the same as the one that faced the American 
courts after Babcock v. Jackson” in what have been called the 
mirror image cases,” i.e. the tort was committed in the forum, 
which gave full recovery, but the closest connection was out-of- 
state where there was no recovery. Rather than stick with a closest 
connection test, which would deny recovery on the facts of the 
case, American courts frequently adopted new approaches which 
took account of the involvement of other states but still gave a pro- 
plaintiff result. 


(4) What happens if the issue is changed? 


Will the exception be applied to issues other than heads of 
damages recoverable? Lord Wilberforce, in particular, was careful 
to segregate the issue in the case.” He was willing to use his 
technique of the general rule and exception in cases where the lex 





29 a 
4 (1976) 120 S.J. 690. See also Coupland v. Arabian Gulf Petroleum [1983] 2 All E.R. 


434, 446. 

% 191 N.E. 2d. 379 (1963). 

% See Howarth, [1974] ashington Univ.L.Q. 1; Kelly v. Henderson, 263 N.Y.S. 2d 
647 a Heath v. Zellmer, 151 N.W. 2d 664 (1961); Schneider v. Nichols, 158 N.W. 
2d 254 (1968). 

7 At p.392. 


Nov. 1984] TORT CHOICE OF LAW 669 


loci delicti limits or excludes damages. So his approach could be 
applied to issues like contributory negligence, guest statutes and 
wrongful death limitations. The lex loci delicti is much more 
relevant to some issues, e.g. standard of care, than others.” It 
follows that the involvement of the locus delicti will alter with the 
facts. Multinational policies may point to that country’s law being 
applied under the general rule whereas the pro-plaintiff policy may 
point to the exception. The strength of this latter policy will 
depend on whether an acceptable degree of compensation is given 
under the general rule. Where it is given, that rule is likely to be 
applied. Where it is not, the pro-plaintiff policy will outweigh 
multinational policies. 


CONCLUSION 


The decision in Boys v. Chaplin contains a strong element of 
policy. Using a policy analysis the reasoning in the case can be 
seen to be more sophisticated than appears at first sight and at the 
same time there is more underlying agreement amongst the Law 
Lords than is indicated under a conventional interpretation of the 
case. Recognition of the influence of policy would lead to a more 
honest approach. If the underlying policy considerations had been 
more openly acknowledged in Boys v. Chaplin, we might have 
received guidance for solving the “hard” cases where policies clash. 
With the prospect of reform of tort choice of law rules in the 
foreseeable future, it is vital that there should first be a full 
understanding of the influences at work under the present law. A 
more immediate benefit of using a policy analysis is that it allows 
answers in many situations where a black letter law analysis does 
not do so. A policy analysis can be used in a limited way to help 
create precedents, e.g. once there has been an authority which has 
decided that the proper law is not to be limited by the lex fori that 
issue can be regarded as settled in all future cases. A more 
sophisticated approach would be to decide future cases involving 
the same issue in a more ad hoc way according to the relevant 
policy considerations. When the issue of whether the lex fori 
should limit the proper law arises in a subsequent case, this may 
involve different facts and the policy considerations may also be 
different. It would be quite possible, and indeed desirable, to 
decide the instant case according to these considerations and come 
to the conclusion that the proper law should be limited by the lex 
fori. All this should be done within a framework of the general 
rule and exception. It is not suggested that a completely ad hoc 
approach be adopted as has been done in some American states 
where policy considerations are used as the sole determinant of the 


8 See Morse, Torts in Private International Law, pp.291-294. 


SECURITY OF TRANSACTION AFTER 
PHONOGRAM 


THE precise scope and meaning of section 9 of the European 
Communities Act 1972 is a matter for debate.’ In Phonogram Ltd. 
v. Lane* the Court of Appeal had an opportunity to stamp a 
degree of certainty onto the law relating to pre-incorporation 
contracts under section 9(2) of the Act. This provision, which 
implemented Article 7 of the first EEC Directive on company law,’ 
seeks to make promoters who enter into contracts with third 
parties liable on those contracts unless there is some agreement to 
the contrary. However, the decision in Phonogram has raised as 
many ghosts as it has exorcised. Consequently, we must ask the 
question: to what extent has section 9(2) of the European 
Communities Act 1972 brought security of transaction’ to pre- 
incorporation ‘contracts? . 

The facts of Phonogram are as follows: Brian Lane was to 
promote a company with. the appropriate name of “Fragile 
Management Ltd.” This firm was to manage a pop group called 
“Cheap, Mean and Nasty.” To finance the venture Lane induced 
Phonogram Ltd. to make available about £12,000 to be paid over 
in two roughly equal instalments to a company called “Jelly Music 
Ltd.” This payment scheme was an administrative convenience 
since Lane was a director of Jelly Music. Phonogram duly paid the 
first instalment and included with the cheque a letter of which 
Lane was to sign a copy and return it to Phonogram. The letter 
thus became a formal contract containing the terms applicable to 
the finance agreement. One term required Lane to repay the 
money to Phonogram if Fragile Management was not formed 
within one month of the date of the letter/contract. Fragile 
Management never did see the light of day and accordingly the 
money became repayable. When repayment failed to materialise 
Phonogram commenced legal proceedings for recovery against 
Lane. 





! See Customs and Excise Commissioners v. Wells [1982] 1 All E.R. (Q.B.D.) where 
the promoter-owner of a company was held to be liable to pay tax on transactions 
entered into by him on behalf of the Company prior to incorporation. The s.9(2) ruling, 
however, was not the principal ground for the judgment, this was based upon s.33(2) 
Finance Act 1972; Bitar v. Al Sanea and Another, April 27, 1983 (Q.B.D.) unreported, 
discussed later in the text. 

2 [1981] 3 All E.R. 132, C.A. 

3 See EEC Directive 68/151, O.J. S.Edn. 1968 (1) p.41. 

4 The phrase “security of transaction” is not orthodox legal terminology but merely a 
succinct description of an ideal. Support for the notion may be found in the preamble to 
Dir. 68/151/EEC, O.J. 1968 L65. Para. 2, for example, speaks of the “validity of 
obligations” entered into by companies. Likewise, Art. 7 on pre-incorporation contracts, 
is found in a section of the directive headed “Validity of obligations entered into by a 
company.” For a lucid account of the philosophy behind the directive see the submissions 
of Advocate General M. Henri Mayras in Re Friedrich Haaga GmbH [1975] 1 C.M.L.R. 
32 at pp.35, 36. 

671 


672 THE MODERN LAW REVIEW [Vol. 47 


At first instance Phillips J. gave judgment for Phonogram under 
section 9(2) of the European Communities Act 1972. He refused, 
however, to hold that Phonogram had entered into a contract with 
Lane personally such as would have made him individually liable. 
Lane appealed on the basis that the judge had erred in law in holding 
him liable to Phonogram under section 9(2). In the Court of Appeal 
counsel for Lane relied on three grounds: first, it was contended that 
under the terms of the French language text of the directive from 
which the English provision took its shape promoters were only 
personally liable when the company in question was actually “. . . en 
formation,” i.e. actually undergoing the legal process of formation.” 
Thus, since Fragile Management had never reached this relatively 
advanced stage, no personal liability could accrue on the pre- 
incorporation contract. Lord Denning M.R. simply retorted, “Section 
9(2) is in accordance with the spirit and intent of the directive. We 
should go by our own statute, and not by the directive.”° Secondly, it 
was contended that “purports” in the opening words of section 9(2) 
(viz. “where a contract purports . . .”) signifies that there must be an 
actual representation that the company is already in existence.” Lord 
Denning M.R. noted, in rejecting this claim, that a contract can 
purport to be made on behalf of a company, or by a company, even 
though that company is known by both parties not to be formed and 
that it is only about to be formed.® Finally, it was argued that a 
company can be “a person” within the meaning of that expression 
where it first occurs in section 9(2), moreover, that Jelly Music Ltd. 
was such a company and hence were the real defendants and not 
Lane. This somewhat hopeful claim was rejected almost without 
comment from the Master of the Rolls. It is clear that section 9(2) 
was not to be circumvented by recourse to technicalities. Consequently, 
a unanimous Court of Appeal held Lane liable to repay the money to 
Phonogram. 


THE UNDERLYING PRINCIPLES 


This was clearly the correct decision. Nonetheless the approach 
adopted indicates that the court failed to appreciate the nub of the 
principles they handled. Section 9(2) imposes liability on promoters 
of pre-incorporation contracts unless they have, in some way, 
contracted out of that liability. Yet, despite its European origins, 
the provision is reflective of wider ideals which are firmly established 





5 The French version of Art. 7 of EEC Dir. 68/151 commences with the words, “Si des 
actes ont été accomplis au nom d’une société en formation . . .” (emphasis added). But 
what if individuals agree to form a company but take no legal cai to achieve that goal? 

6 [1981] 3 All E.R. 182. At p.186 Lord Denning M.R. stated that the French text was, 
“|. drafted with regard to a different system of company law from that in this country.” 
With respect, given that the United Kingdom is now subject to all relevant European 
legislation, this comment is immaterial to the decision and erroneous if it is the basis of 
his decision on this, albeit narrow, point. 

7 Ibid. at p.186. 

8 Ibid. 
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in English law. The first, that of pacta sunt servanda—faithful 
performance of the contract—is an unremarkable notion which lies 
at the heart of contract law. However, the history of commercial 
transactions, in the more esoteric context of company law, is 
littered with examples of the defendant company escaping its 
contractual obligations by reference to conflicting company law 
concepts.? The second ideal, which applies to all commercial 
documents, was expressed in Rayfield v. Hands™ (a case concerning 
the interpretation of a clause in a company’s articles) in the maxim, 
“validate if possible.” This aphorism means simply that wherever 
possible business documents should be given the effect they were 
ostensibly intended to enjoy. Although the courts are cautious 
when it comes to second-guessing commercial decisions, not all 
judges are prepared to permit the realities of corporate agreements 
to be set aside in deference to the artificial doctrines hoisted by 
defence counsel. Lord Reid in Holdsworth (Harold) & Co., 
(Wakefield) v. Caddies, a celebrated decision on directors’ 
contracts, stated: “an agreement in re mercatorio ... must be 
construed in the light of the facts and realities of the situation.” All 
of these notions are bound up in the expression “security of 
transaction” and section 9(2), by requiring specific performance of 
agreements between promoters and third parties, reflects the ideal. 

Rules imposing an ethical norm of bona fides into commercial 
transactions are not uncommon in continental civil law, the most 
striking perhaps being the “treu und glauben” principle enshrined 
in section 242 of the West German Civil Code which reads: “The 
debtor is bound to effect performance according to the requirements 
of good faith, giving consideration to common usage.” Analogous 
provisions are found in Article 2 of the Swiss Civil Code and 
Article 1-203 of the American Uniform Commercial Code.” 
Directive 68/151/EEC, the instrument from which section 9(2) of 
the European Communities Act 1972 took form, is in this 
respect suggestive of much continental legislation. Its point of 
commencement is a concept which may be described, to adopt the 
language of the Directive, in terms of ensuring “. . . the validity of 
obligations...” This phrase, found in the preamble of the 
Directive, is indicative of the focus of the measure. The fifth recital 
to the preamble hence reads: “Whereas the protection of third 
parties must be ensured by provisions which restrict to the greatest 
possible extent the grounds, on which obligations entered into in 


? A notable éxample is Re John Beauforte [1953] 2 W.L.R. 465 where the defendant 
company avoided paying its contractual debts since the liquidator was able to demonstrate 
that the contracts it had entered were ultra vires the company’s constitutional documents. 
In other words, the company could plead its own unlawfulness in order to avoid 
contractual obligations to which it would otherwise have been legally bound. 

10 [1960] Ch. 1, 9 per Vaisey J., an experienced Chancery Judge. 

u [1955] 1 W.L.R. 352, 367, H.L. 

2 See also s.138 BGB (West German Civil Code). 

3 This latter reads: “Every contract or duty within this Act imposes an obligation of 
good faith in its performance or enforcement.” 
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the name of the company are not valid.” The balance of legal 
power is, in theory at least, squarely with the outsider and not the 
promoter. It is by no means certain that this guiding principle 
which is evident from the Directive has been transferred into 
section 9(2) of the European Communities Act. 


THE COMMON LAW POSITION 


Before examining the decision in detail it is necessary to make a 
brief excursus into the common law position and the apparent 
impact of section 9(2) upon that position. Under the common law 
liability derived from a pre-incorporation contract depended upon 
the intentions of the parties when they entered the contract." 
Despite this apparently simple rule the question of determining 
such intention was complicated by the two leading decisions on the 
subject. In Kelner v. Baxter, a promoter signed a pre-incorporation 
contract “...on behalf of the proposed Gravesend Royal 
Alexandra Hotel Company (Limited).” Strictly speaking, the 
promoter signed as an agent for the proposed hotel. This is, of 
course, an impossibility owing to the fact that the company, not 
being formed at that stage, was a nonentity and a person cannot be 
an agent for a non-existent principal. In such situations the third 
party is effectively seeking to contract with a nonentity and since 
contracts are intrinsically consensual the agreement would be void. 
The courts circumvented this logical absurdity by stating that where 
a person purports to act as agent for a non-existent principal he is 
presumed to be contracting personally since this is the only way 
that the contract can be given any force at all.1° Of great import 
was the fact, evidenced by the word “proposed” in the signature, 
that both parties knew that the company was non-existent at the 
time the agreement was entered into. In Newborne v. Sensolid™ a 
contract entered into between “Leopold Newborne Ltd., per 
Leopold Newborne, director” and a third party was held to be 
unenforceable when it was subsequently discovered that the 
company was not properly incorporated when the contract was 
signed.’* The signature suggested that the plaintiff, Leopold 





14 See, for example, Black v. Smallwood [1966] 39 A.L.J.R. 405. 

1S (1866) 36 L.J.C.P. 94. 

16 Ibid. at p.97 per Erle C.J.: “. . . if the company had been in existence the defendant 
would have agreed as agents of the company; but as it was not, the document would be 
inoperative unless it be a contract between the plaintiff and the defendant”—a reflection 
of “validate if possible” perhaps? 

17 [1953] 1 All E.R. 708. See also Hawkes Bay Milk Corporation v. Watson & Others 

1974] 1 N.Z.L.R. 236 which applied Newborne and distinguished Kelner. Cf. also 
arblestone Industries Ltd. v. Fairchild [1975] 1 N.Z.L.R. 529. See Fridman, Law of 
Agency (5th ed., 1983) pp.202-205. 

18 The fact that the contract was a pre-incorporation agreement only emerged during 
the course of proceedings. Thus, when the contract was initially entered into, both 
parties genuinely believed that the firm was validly formed. This must have been 
important in assisting the court to decide that the rags aE had, de facto, been the 
intended signatory and not the promoter personally. The legal position of contracts 
entered into by a public company subsequent to registration but prior to the issue of a 
trading certificate is covered by Section 109(4) Companies Act 1948, which renders such 
agreements preliminary until the date at which the company is entitled to commence 
business, when they become binding. 
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Newborne, was merely authenticating the name of his company 
and was not signing as agent. Thus the third party had entered into 
a contract with a nonentity and was accordingly not bound by the 
strictures of the agreement. The common law was based on a 
patently artificial test whereby evidence of intention was gleaned 
from the precise formula adopted to sign the contract. The courts 
seemed impervious to the fact that few businessmen appreciated 
the legal significance attached to the niceties of a signature and 
that legal reasoning and reality were therefore apt to part company. 

The legal quicksand in which promoters have found themselves 
struggling is due, essentially, to the doctrine of legal personality 
which draws a metaphysical distinction between man and the 
corporate being he brings to life. The use by lawyers of the agency 
principle to bridge the gap between promoter and company has led 
to such mythical creations as the “non-existent principal.” Claims 
made in an attempt to avoid agency, for instance, that the promoter 
was not an agent but a trustee for a company to be formed, have 
unfortunately fallen on deaf judicial ears.” Section 9(2) was 
designed to sweep away these artificialities by making the promoter 
personally liable irrespective of how he signed the contract. Liability 
attached to the mere fact of signature and not to any implication 
derived from it. This rule was made subject to one exception. The 
promoter would not be liable where he could establish an 
“agreement to the contrary.” 

The court in Phonogram devoted considerable effort to an 
explanation of the common law position even though the question 
was not technically open to them. The appeal had been solely 
upon the application of section 9(2) to the facts and Phonogram 
had not entered a cross-notice in respect of the common law 
position even though Phillips J. had held against them on this point 
in the inferior court. Consequently, dicta by the court are obiter 
and of limited authority. This, perhaps. is fortunate given that 
there was some confusion over the test applicable to such cases at 
common law. Lord Denning was unhappy with the finding by 
Phillips J. that Lane had not intended to be personally liable and 
highlighted the evidence he would have interpreted as binding 
Lane personally on the contract.*! Turning to the actual law, the 
Master of the Rulls appeared to believe that liability was dependent 
upon the precise formula used in signing the contract: 

« .. there is a distinction to be drawn according to the way in 
which an agent signs a contract. If he signs it as ‘agent for X 





19 See Rita Joan Dairies Ltd. v. Thomson and Others [1974] 1 N.Z.L.R. 285; and also, 
Official Assignee of Motion v. N.Z. Sero Vaccines Ltd. (in liquidation) [1935] N.Z.L.R. 
856; and Whakaronga Co-operative Dairy Co. Ltd. v. Remnant [1981] G.L.R. 512. 

a ee 3 All E.R. 182, 187 per Shaw L.J. 

21 Ïbid. at p.185. Lord Denning M.R. noted, in particular, two sentences in the letter/ 
contract which indicated to him that Lane should have been personally liable at common 
law. The first stated, “I send you herewith our cheque for £6,000,” and secondly, “in the 
unlikely event that we fail to complete within, say, one month, you will undertake to 
repay us the £6,000.” The word “you” used twice indicated Lane. 
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company’, or ‘for and on behalf of X company’, and there is 

_ no such body as X company, then he himself can be sued on 
it. On the other hand, if he signs it as X company per pro 
himself the managing director, then the position may be 
different: because he 1s not contracting personally as an agent. 
It is the company which is contracting.” 


Lord Denning perceived the common law as turning upon “some 
fine distinctions.” But clearly this is not the case since the law does 
not view the-signature as conclusive of liability, rather, the formula 
used is merely evidence of intention and other factors, such as the 
actual knowledge of the parties when they entered the contract, 
are relevant.” This misunderstanding disturbed Lord Justice Oliver 
who stated that he was: 


“<. . . not convinced that the common law position . . . depends 
on the narrow distinction between a signature ‘for and on 
behalf of and a signature in the name of a company or 
association. The question I think in each case is what is the 
real intent as revealed by the contract.”™4 


Lord Justice Shaw expressed no definitive opinion on the issue 
but it may be deduced from the tenor of the statements he did 
make on common law liability that he also preferred the ‘intention 
of the parties on entering’ test.” | 


CoMMON LAW VERSUS STATUTE 


Equally perplexing is the question whether the advent of the 
statutory remedy coincided with, and was the cause of, the 
extinction of the common law remedy. All three judges spent time 
discussing the common law position despite the fact that the 
question was not technically open to them and consequently it 
appears that the common law, with all its myriad blemishes, has 
been preserved as a parallel and complementary remedy. 
Nevertheless, the statements actually made exhibit an inconsistency 
of approach. Thus Lord Denning discussed the common law but 
stated that the common law distinction between formulas used in 
signatures had been “obliterated” by section 9(2).7° Quaere: what 
has been obliterated? Is it: (a) the common law altogether; or (b) 
the relevance of the distinction between various forms of signature 
because a plaintiff may now choose to plead the statute alone 
without recourse to the general law? Lord Justice Oliver stated 
that “any such subtle distinctions which might have been raised are 
rendered now irrelevant by s.9(2)”?’ 





22 Ibid. at p.187. 

23 As in Kelner v, Baxter and Newborne v. Sensolid (supra). 
A vasi 3 All E.R. 182, 188. 

25 Ibid. at p.187. 

26 Thid. at p.187. 

27 Ibid. at p.188. 
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Again, what has been rendered “irrelevant”? Is it the common 
law altogether or the common law as a remedy because future 
plaintiffs may select section 9(2) as a safer route to travel? In both 
judgments one hopes that the common law has been swept away. 
The statute is far closer to the ideal of security of transaction than 
is the common law: and for the sake of certainty in an important 
area of law it is hoped that this view will prevail. The effect of the 
judgment of Shaw L.J. is even more obscure. After outlining the 
extent of the common law remedy” his Lordship stated equivocally: 

“It could of course happen, and did happen, that in some 
cases where an agent enters into a contract for a company 
whose incorporation is contemplated but which has not yet 
been effected, the third party would be left without redress 
. . . Section 9(2) of the European Communities Act 1972 gives 
a remedy in such a situation.”” 


Are we meant to understand that section 9(2) only applies where 
the common law remedy ends; that it is a stop gap? Surely, this is 
not the purpose of section 9(2)? The canons of statutory 
construction, in cases where common law and statute law conflict 
or possess potential for conflict, are far from clear.” Devlin J. in 
National Assistance Board v. Wilkinson’ stated that “a statute is 
not to be taken as affecting a fundamental alteration in the general 
law unless it uses words that point unmistakably to that 
conclusion.”? And where the conflict is only a possibility, stated 
Coleridge J. in R. v. Scott,” one does not commence “by assuming 
at once that there is a real conflict. and sacrificing the common 
law.” In view of the Court of Appeal’s treatment of the common 
law in Phonogram, we must assume. that this deformed elder 
brother to section 9(2) remains alive. 


THE MEANING OF “AGREEMENT TO THE CONTRARY” 


Section 9(2) releases the promoter from liability where there is 
“|. any agreement to the contrary.” That is, any agreement™ 
between the third party and the promoter whereby the former 
agrees not to hold the promoter liable, come what may, on the 
contract.” Before examining the phrase, “any agreement to the 





8 [1981] 3 All E.R. 182, 187. 

2 Ibid. at pp.187, 188. ’ 

30 See generally Craies, Statute Law (7th ed.) pp.338-340. 

a ee 2 Q.B. 648. ` 

32 Ibid, at p.661. 

= 50) 25 L.J.M.C. 128, 133. 

3 §.9(2), by using the two words “contract” and “agreement,” appears to distinguish 
between the two. However, it is submitted that the difference is mere tautology and that 
both refer to arrangements ‘backed’ by consideration and intention to create legal 
relations. The Directive (Art. 7) simply states, “unless otherwise agreed.” 

35 In Dairy Supplies Ltd. v. Fuchs [1959] 28 W.W.R. 1 (Sask. C.A.) F. and N. 
purchased certain goods from the plaintiff to the value of $2,747,31. The goods were 
intended to stock a er business the defendants were to open in Uranium City, 
Saskatchewan. It was held as a finding of evidence that the plaintiffs had agreed orally 
with the defendants to look to the company only for payment for the goods. It was 
further held that the oral promise was sufficient to protect the defendent from liability. 
In other words, the oral primise was an “agreement to the contrary” in the s.9(2) sense. 
See also the American decision of Frazier v. Ash (1956) 234 F. 2d 320, 326-327. 
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contrary” it is instructive to note the commercial practices of 
promoters who, ex abundanti cautela, seek to ensure that they 
avoid personal liability on pre-incorporation contracts. Thus, the 
promoter may acquire an option on the terms that the rights 
contained therein may be assigned to the company once formed 
and that the option shall lapse at a specific date if it is not 
exercised. By this method the company can compel specific 
performance without involving the promoter’s personal liability and 
the latter’s capital output is restricted to consideration for the 
option a sum that, in any event, may be reimbursed by the 
company. Alternatively, they may enter the contract as trustees for 
the prospective company subject to their being released from 
liability upon the company’s entering a new contract on the terms 
of the old. 

For those promoters who, failing to appreciate the vicissitudes of 
promotion, do not execute a formal release as part of the main 
contract, their legal position is more precarious. It would appear 
that “agreements to the contrary” should be both written and 
express. That “agreements to the contrary” may not be parol stems 
from the dictum of Erle C.J. in Kelner v. Baxter” applying the 
venerable parol evidence rule which dictates that oral evidence is 
inadmissible in legal proceedings to vary or contradict the terms of 
a written contract, “where parties have contracted by a document 
which bears a clear message, they cannot, by oral evidence, show 
that they had a contrary intention, and so exempt themselves. ”?8 

This rule ostensibly invalidates an oral contract of release since it 
cannot be used to contradict the terms of a written contract. 
Though designed in part to prevent fraud, strict application of the 
rule may encourage it where the third party can safely ignore a 
valid oral contract releasing the promoter from liability. To mitigate 
the severity of this rule numerous exceptions have evolved some of 
which, at least, could avail the promoter seeking to prove an oral 
release’: (1) oral terms may be permitted where it has been the 
intention of the parties that a combination of written and oral 
terms shall constitute the totality of a composite contract. To deny 
the admissibility of the oral terms merely perpetuates the fiction 
that contracting parties reduce everything to writing and derogates 


3% Moreover, where the vendor is not concerned that the contract be made immediately 
binding it may be constructed in draft form only for execution by the company 
subsequent to its incorporation. In such cases si a provision is usually made in the 
objects clause of the memorandum of association for the company to enter an agreement 
on identical terms to the preliminary draft contract. See Palmer’s Precedents, (17th ed.), 
Part 1, pp.38, 205 et seq. 

37 (1866) 36 L.J.C.P. 94. 

38 bid. at p.98 applying the rule in Furnival v. Coombes 12 L.J.C.P. 265; 5 Man. & 
G. 736. See also Jacobs v. Batavia and General Plantations Trust Ltd. [1924] 1 Ch. 287; 
aff., [1924] 2 Ch. 329. 

3 See generally Treitel, The Law of Contract (Sth ed., 1979), at pp.135-143; and 
Wedderburn, “Collateral Contracts” [1959] C.L.J. 58. 
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from the intention of the parties on entering the contract; (2) 
Oral terms may also be accorded legal force where it can be 
established that the parol agreement was a separate contract, albeit 
collateral to the main, and hence not subject to the parol evidence 
rule. Adoption of this theory “eases the conscience of those who 
believe that the parol evidence rule is a strict and meaningful 
prohibition.”“* Lord Halsbury:L.C. rationalised collateral contracts 
as “not really variations of the rule but cases in which a perfectly 
independent parol contract has been made.”* Nonetheless, courts 
have been careful to avoid the collateral contract becoming the 
simple means of avoiding the parol evidence rule and have required 
certain pre-conditions to be satisfied before it will be accepted. 
Thus, there must be a proven intention (i.e. the oral release must 
be clear and unambiguous) that the promisor (the supplier of 
goods or services to the promoter) bound himself to the oral 
release in order for the promisee (the promoter) to justifiably rely 
upon it. Secondly, there must be proper consideration. This may 
take pecuniary form but might equally be contained in a promise 
by the promoter that he will incorporate the company and ensure 
that it adopts (presumably by novation) the pre-formation debt.“ 
Thirdly, the terms of the collateral contract must be extraneous to 
those of the written contract for otherwise case law indicates a less 
sympathetic judicial response. In the case of a promoter’s contract 
of release from liability this requirement presents no problems 
since the release is obviously unrelated in terms of subject-matter 
to the supply contract. However, satisfaction of these criteria does 
not remove all doubts since it remains possible for the collateral 
contract to reflect intentions conflicting with those expressed in the 
main, written contract. Nonetheless, the courts, so long as they are 
satisfied with the efficacy of the collateral agreement, will not 
inevitably resort to a doctrinaire application of the parol evidence 





40 See for example, Pélmer v. Johnson (1884) 13 Q.B.D. 351, 375 per Bowen L.J.: 
“Now it is commonly said that where there is a preliminary contract for sale which has 
afterwards ended in the execution of a formal deed, you must look to the deed only for 
the terms of the contract, but it seems to me one cannot lay down any rule which is to 
apply to all such cases, but must endeavour to see what was the contract according to the 
true intention of the parties.” See also Marblestone Industries Ltd. v. Fairchild. |1975} 1 
N.Z.L.R. 529, 540 line 32 et seq., which is expressly on point. 

41 Wedderburn, op. cit. at p.69 Es 

42 Mercantile Agency Co. Ltd. v. Flitwick Chalybeate Co. (1887) 14 T.L.R. 90. Lord 
Halsbury L.C. was evidently one of those who believed religiously in the virtue of the 
parol evidence rule for he advocated it as a “salutary rule which prevented great 
inconvenience and troublesome litigation” (ibid. at p.90). 

43 See for instance Hodges v. Jones [1935] Ch. 657. Although in this case such an 
intention was not evident Luxmoore J. was induced to stress (at p.668) that such 
collateral contracts required proving strictly and this entailed not only sufficient evidence 
of terms but of an “animus contrahendi on the part of all the parties.” 

“4 Cf. Heilbut Symons and Co. v. Buckleton [1913] A.C. 30 at p.47. per Lord Moulton: 
“It is evident both on principle and on authority, that there may be a contract the 
consideration for which is the making of some other contract.” Thus, the qid pro quo for 
a promise by a supplier not to sue may lie in the promoter’s promise to have the 
company, once formed, enter the contract by novation.” 
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rule to exclude admission of the collateral terms.* Thus a clear, 
unambiguous oral release will not necessarily be defeated by a 
contradictory clause in the written contract. (3) Oral evidence is 
admissible where it can be established that the only reason the 
promoter agreed to enter the contract in the first place was that he 
was cushioned from potential liability. by virtue of the oral 
agreement. In such cases the third party might be estopped from 
asserting that the promoter intended personal liability to incur as a 
result of the agreement. In the Canadian decision of Dairy Supplies 
Ltd. v. Fuchs, a promoter escaped liability under a pre- 
incorporation contract because it had been orally agreed that the 
third party (a supplier of dairy produce equipment) should look to 
the company only, once it was formed, for payment of the debt. In 
evidence much was made of the fact that the defendant ‘expressly 
did not want his personal responsibility to be involved.“ The oral 
agreement was, it appears, not substantiated by consideration and 
is described as a mere promise.“ Thus, the promise was not a 
collateral contract, yet the majority of the court were clear that it 
was to be given legal effect. One can only surmise that the 
judgment is based on some form of promissory estoppel’. (4) 
Finally, oral evidence may be employed to establish in what 
capacities the parties originally contracted.® This exception clearly 
bears a relationship with the first mentioned exception and perhaps 
may be viewed as simply another dimension of proving the 
intention of the parties upon entering into the agreement. 

The extent to which oral agreements to the contrary must be 
written is thus unsure. Needless to say, when the issue is determined 
by reference to the concept of “security of transaction” the answer 
should be that oral agreements, once established to the satisfaction 
of the court, are “validated” and given the full force of law. To 
hold otherwise is to permit one party to ignore contractual 
obligations with impunity. 





* See e.g. City & Westminster Properties (1934) Ltd. v. Mudd [1959] Ch. 129: 
Couchman v. Hill [1947] K.B. 554. But see also Mann v. Nunn (1874) 30 L.T. 526; 
Walker Property Investments (Brighton) Ltd. v. Walker (1947) 177 L.T. 204; Angell v. 
Duke (1875) 32 L.T. 320; Henderson v. Arthur [1907] 1 K.B. 10. 

% [1959] 28 W.W.R. 1 (Sask. C.A.). p 

7 Ibid. at pp.3, 4 per Martin C.J.S. 

48 Thid. at p.8 para. 2, though, Martin C.J.S., did state that “The promise must have 
been made to induce Fuchs to purchase equipment and supplies for the purpose of 
setting up the dairy in Uranium City.” It might be arguable that consideration for the 
promise not to sue the promoters is based in receipt of the contract itself. 

® Though, see the dissenting judgment of -Gordon J.A. in Dairy Supplies -(supra) 
where it was doubted that the oral promise was sufficient to defeat the operation of the 
parol evidence rule. 

© Thus, in Wake v. Harrup (361) 6 H. & N. 768; aff. 1. H. & Co. 202, an agent 
signed a atl ad on behalf of the charterer but so as to make himself presonally 
liable on the face of the writing. He did so after an oral agreement with the shipowner 
that he should not be personally liable. It was held that the agent could rely on the oral 
agreement since, for the plaintiff to take unfair advantage of the parol evidence rule and 
sue the defendant was “inequitable” and, according to Willes J., on ae in the 
Exchequer Chamber, “fraudulent.” (See on this latter point, 1 H. & C. 202 at p.208). 
Hence oral evidence was admissible to prove that the defendant was no more than an 
agent against whom the debt could not be pursued. 
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After Phonogram, agreements to the contrary must be express; 
they cannot be implied. The Court of Appeal cleared up a doubt 
that had nagged since the emergence of section 9(2). It was 
contended that when P. signs as agent he is, impliedly, expressing 
an intention that he is not to be bound by the contract. If he had 
sought personal liability he would have signed on his own behalf." 
Legal sophism of this kind advocated the resurrection of the 
“precise formula used in the signature” test of liability. Lord 
Denning stated: 


“The words ‘subject to any agreement to the contrary’ mean 

‘unless otherwise agreed’. If there was an express 
agreement that the man who was signing was not to be liable, 
the section would not apply. But, unless there is a clear 
exclusion of personal liability, , S. 9(2) should be given its full 
effect.” 


Thus, an implied agreement to the contrary derived from the 
formula used in the signature is inadequate to foreclose the 
possibility of personal liability. 

In Bitar v. Al Sanea and Another,” however, it was suggested 
that “. . . some implied agreement or some novation in effect that 
once the company was incorporated the contract with [the promoter] 
should be revoked and replaced by a new one with the company,” 
might suffice to excuse the promoter from responsibility under the 
agreement. In that case the plaintiff, having been dismissed from 
his employment, was suing for arrears of salary and commission: 
allegedly owed to him and the question arose whether the moneys 
owed were due by the company or by its owner since a substantial 
part of the sum claimed was earned by way of commission on 
transactions concluded before the company came properly into 
existence. Deputy Judge Peter Ashworth Q.C. held, on the basis 
of section 9(2), that the moneys owed were the responsibility of 
the defendant owner since that section rendered immaterial the 
fact of non-registration. It is interesting to note in passing that 
section 9(2) protected not an arms length supplier or other such 
third party but an ex-employee who, when entering the transactions 
in dispute, was closely connected to the defendant. To return to 
the question of implied agreements, there is the suggestion in the 
dictum cited above that an implied agreement by the promoter 
made to the third party to the effect that once incorporated the 
company will novate the agreement and hence assume its obligations 
is an “agreement to the contrary.” An agreement made between a 
promoter and, a third party before the company is born cannot 
bind the company on its birth. Can an agreement made by a 
promoter—who will later become the controlling director—that he 


51 See, e.g. Cheshire & Fifoot’s Law of Contract (9th ed., tae p.462 where concern 
is expressed that the provision might have this very effect. 

52 [1981] 3 All E.R. 182, 187. 

5 April 27, 1983 (unreported) Q.B.D. 
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will force the company to novate the pre-incorporation agreement 
bind, in law, that company on its creation? De facto a promoter- 
owner may novate a pre-formation obligation, that is a natural 
incident of his power. Whether such a contract is legally enforceable, 
however, must be open to question in orthodox English common 
law. By novation a company voluntarily assumes pre-incorporation 
obligations; a pre-formation agreement to enforce novation by the 
company on its incorporation cannot be viewed as voluntary. 


The Definition of “Company” in Section 9 

The first Council Directive on company law 68/151/EEC was 
premised upon Article 54(3)(g) of the Treaty of Rome which itself 
comes under the section of the Treaty concerning the right of 
establishment. Article 54 EEC provides that as part of the 
legislative programme to secure freedom of establishment rights 
across the community directives may be issued with the objective 
of, inter alia, 

“... coordinating to the necessary extent the safeguards 

which, for the protection of the interests of members and 

others, are required by Member States of companies or firms 

within the meaning of the second paragraph of Article 58 with 

a view to making such safeguards equivalent throughout the 

Community.” 


Article 58(2) EEC, referred to in the above provision, provides: 
““companies or firms’ means companies or firms constituted 
under civil or commercial law, including cooperative societies, 
and other legal persons governed by public or private law, 
save for those which are non-profit making.” 


In the recent unreported Court of Appeal decision in Janred 
Properties Ltd. v. Ente Nazionale Italiane per Il Turismo™ (Italian 
State Tourist Office, E.N.I.T., hereafter) it was decided that the 
protection afforded to third parties under section 9(1) of the 
European Communities Act 1972 against the doctrines of ultra 
vires and constructive notice only applied where that third party 
was dealing with a company incorporated under the Companies 
Act 1948. The Court expressly excluded section 9(1) from protecting 
a third party against a foreign corporation created by statute in 
Italy. This narrow interpretation of the term “company” in section 
9(1) a fortiori applies to section 9(2). Such a limitation is 
unwarranted and represents a chink in the protective armour the 
Directive has sought generally to adorn members and third parties 
with. 

The issue, which was discussed only in the Court of Appeal, 
arose following the judgment of Warner J. in the hearing of a 
successful application for summary judgment under R.S.C., Ord. 


54 July 14, 1983 (unreported). 
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86 against E.N.I.T. The order of the High Court required specific 
performance of a contract alleged to have been made for the sale 
of valuable property in London to E.N.I.T. The reasons given by 
Warner J. are immaterial to the present discussion. Needless to say 
E.N.I.T. appealed the order. E.N.I.T. is a corporation created 
under a specific Italian statute, it has no memorandum or articles. 
It has contractual capacity to the extent that transactions decided 
upon must be at the instigation of its executive committee whose 
decision must be ratified, first, by the Board of Directors and, 
secondly, by the Italian Minister of Tourism. The avowed objective 
of E.N-I.T. is the promotion of Italian tourism abroad. As such it 
has an inherently commercial function. 

On appeal E.N.I.T. argued that the disputed contract had been 
entered into by E.N.I.T. in breach of the complex decision making 
process laid down by the Italian law. Consequently, the contract 
was ulta vires and, since E.N.I.T. was an Italian corporation, was 
unaffected by section 9(1). The Court of Appeal agreed. Lord 
Justice Dunn held first that since E.N.I.T. was without memorandum 
or articles the distinction between acts ultra vires per se and acts 
intra vires but in breach of internal management rules was invalid. 
Consequently arguments that the respondents could rely upon 
Turquand rule was unfounded: P 


“The rule in Turquand’s case and analogous principles cannot 
apply even to an English corporation which owes its existence 
to an English Statute (still less to an Italian Corporation which 
owes its existence to an Italian statute), if that statute provides 
that the corporation shall have power to enter ‘into a certain 
transaction only with certain consents. In such a case ... if 
those representing the corporation purport to enter into the 
transaction without the necessary consents, the corporation 
cannot be bound.” 


Secondly, given that the acts were ultra vires, the protection 
provided by section 9(1) was held not to apply where the 
corporation was not incorporated under the Companies Acts in 
England, “company” being given the definition accorded to it in 
section 455(1) of the Companies Act 1948. The court described 
E.N.LT.’s behaviour in the affair as “cynical”; moreover there was 
evidence suggesting that the respondents had examined E.N.I.T.’s 
statutory documents and had sought to ensure, so far as they were 
able, that those with whom they dealt had authority. There is little 
doubt that if “justice” was relevant it favoured the respondents and 
not E.N.I.T. Nonetheless the court upheld E.N.I.T.’s appeal. It is 
submitted that the court’s interpretation of “company” in section 
9(1) was misplaced. First, the philosophy of the Directive is 
unequivocally to protect third parties “. . . to the greatest possible 
extent.” Section 9 of the European Communities Act 1972 should, 
therefore, be construed so as to afford maximum protection to 
outsiders. Secondly, section 3(2) of the European Communities 
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Act 1972 requires: the national courts to take “judicial notice” of 
the Treaties: Article 58(1) EEC states: “Companies or firms formed 
in accordance with the law of a Member State and having their 
registered office, central administration. or principal place of 
business within the Community shall, for the purposes of this 
Chapter, be treated in the same way as natural persons who are 
nationals of Member States.” Companies, therefore, in terms of 
their establishment abroad, must be treated in the same way as 
natural persons who are citizens of Member States. Such citizens 
may establish freely within the Community and may enjoy the 
rights accorded to citizens of the State in which they establish and 
bear the same legal obligations as do nationals in that Member 
State. Accordingly, how can it be argued that an Italian Corporation 
may enter business relations with an English party but, whereas 
the English party must abide by English law, the Italian party is 
exempt? This is the effect of the Janred Properties v. E.N.LT. 
decision. This judgment jars with the philosophy of the Directive, 
a philosophy which should have found concrete expression in 
section 9 of the European Communities Act 1972 but which stands 
in danger of being discarded. There are many commercial 
undertakings trading in the United Kingdom whose parents or 
principals were incorporated or created outside of the jurisdiction. 
Are all these trading bodies to be allowed to escape the rigours of 
section 9 of the European Communities Act 1972? The object of 
the Treaty of: Rome is to prevent discrimination on grounds of 
nationality.” This judgment, if followed, in one respect discriminates 
in favour of foreign legal persons, whilst .in another may lead to 
discrimination against foreign undertakings if suppliers refuse to 
trade with them on the same basis as an equivalent English 
undertaking unless the directors or managers of the former provide 
personal guarantees. 


A Note on Interpretation 


The posture adopted by the Court of Appeal in Phonogram is 
interesting. Gower states in relation to section 9(1) of the European 
Communities Act 1972: 


“The [European Communities] Act ... is not a pe 
domestic statute but one designed to comply with our 
international obligations under the EEC treaties and directives 
and section 3(2) specifically requires the English courts to take 
judicial notice of the treaties and of the Official Journal of the 
EEC, in which the first Council Directive on companies has 
been published. It seems clear, therefore, that in the event of 
ambiguity the courts may refer to that directive. This, it is to 

‘be hoped, will encourage them to give the subsection as liberal 


55 Cf. Article 7 EEC. 
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an interpretation as possible so as to bring it-more closely into 
- accord with the Directive than it appears to be.” 


This view was endorsed by the European Court in Re Friedrich 
Haaga GmbH.” Here the Court, in’ interpreting the German 
statute implementing the first company law Directive, made liberal 
use of the Directive itself as a tool in interpretation. 

Most recently in International Sales and Agencies Ltd. v. 
Marcus,” Mr. Justice Lawson, in an admirable judgment, employed 
not only the text of the first company law Directive but also its 
preamble in interpreting section 9(1) of the European Communities 
Act 1972. By this method he ensured a construction of the badly 
drafted section 9(1) which was more compatible with the strictures 
of the Directive. Mr. Justice Lawson did not stop to consider 
whether he was legally justified in using this technique (Phonogram 
was not cited in this respect) he merely commented, “in my 
judgment I am entitled to look at the Council’s Directive as an aid 
to the interpretation of section 9(1) of the Act.” Frequent 
references were made to the text and preamble-of the Directive to 
demonstrate its purpose which was to safeguard the “validity of 
obligations” entered into by third parties. © Clearly, this is a notion 
akin to that of “security of transaction.” 

Lord Denning in Phonogram in dealing with section 9(2), 
rejected a Euro-flavoured approach in favour of the more 
traditionally acceptable canons of statutory interpretation, 


“I do not think we should go by the French text of the 
directive. It was drafted with regard to a different system of 
company law from that in this country. We should go b 
section 9(2) of our statute... Under a 189 of the EE 
Treaty, these directives are to be binding only in so far as the 
spirit and intent are concerned . . . Section 0 i is in accordance 
with the spirit and intent of the directive. We should go by our 
own statute, and not by the directive.”® 


Thus, it is the form of the legislation (i.e. regulation, Directive, 
Act, etc.) and not the subject matter therein that determines the 
mode of interpretation. Since section 9(2) is embodied in an “Act,” 
a municipal creature, and not a regulation (directly applicable in 
member states according to Art. 189 of the EEC Treaty) it is 
interpreted under English rules. Nevertheless, despite this more 
parochial approach which contradicts that of the European Court, 
there are indications that the court is willing to adopt an expansive 


56 Principles of Modern Company Law (4th ed., 1979), p.185. 

s [1975] C.M.L.R. 32, 43-45. The case concerns the disclosure obligations in Art. 2 of 
the directive and not the contractual elements in Art. 7 and 9. Nevertheless, the principle 
is unaltered by this and it is clear that in construing implementing legislation reference 
should be made to the onpinaung directive. 

oe 2 C.M.L.R 
5 Ibid. at p.57. 
© Ibid. 


ó! [1981] 3 All E.R. 182, 186. 
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view of the provision. Thus, Lord Denning was wholly unprepared 
to allow technical arguments ‘based on semantic quibbles to defeat 
the intention of the Act.” Further, when discussing the “agreement 
to the contrary” issue he stated that “unless there is a clear 
exclusion of personal liability, section 9(2) should be given its full 
effect.” Likewise, Oliver L.J., in rejecting the argument that he 
who signs as agent impliedly rejects personal liability, stated that 
“to interpret it in the way suggested would defeat the whole 
purpose of the section.”™ Perhaps it is an over-optimistic deduction, 
but it does appear that both of their Lordships were prepared to 
respond to counsel’s arguments by reference to the overall design 
of the provision; by looking to the “effect” or “purpose” of the 
section for guidance. 

Moreover, Lord Denning stated that section 9(2), in his opinion, 
was “in accordance with the spirit and intent of the Directive.” The 
tenor of his statements on this issue suggest that had section 9(2) 
not been in accordance with the “spirit and intent” of the Directive 
then the Directive might have been a valid guide to the 
interpretation of the English provision. Upon this basis one can 
reconcile International Sales and Agencies with Phonogram. Lawson 
J. appears to have been of the opinion—though it was not expressly 
stated—that section 9(1) was inconsistent in meaning with the 
Directive. Hence, he was justified in employing the Directive as 
an aid to construction.” 


® Ibid. at p.186. 63 Ibid. at p.187. & Ibid, at p.188. 

® Indeed phrases such as “spirit and intent” suggest the teleological approach to 
construction favoured by the European Court. See generally, Bridge, “National Legal 
Tradition and Community Law: Legislative Drafting and Judicial Interpretation in 
England and the European Community” (1981) XIX Journal of Common Market Studies 
351 esp. at pp.366-369. See also per Lord Denning M.R. in H.P. Bulmer Ltd. v. J. 
Bollinger S.A. {1974} Ch. 401, 426. Dicta of the Master of the Rolls reflect the statement 
about “spirit and intent” made in Phonogram. Thus, English courts, in construing 
community legislation (Quaere: whether this applies to municipal law based on community 
norms?), “must follow the European pattern. No longer must they examine the words in 
meticulous detail. No longer must they argue about the precise grammatical sense. They 
must look to the purpose or intent . . . They must divine the spirit of the Treaty and gain 
inspiration from it.” (Emphasis added.). : 
See generally Gower, op. cit. at pp.184-190. But cf. the first instance judgment of 

Nourse J., in Barclays Bank Ltd. & Others v. T.O.S.G. Trust Fund & Others (February 
27, 1983) (unreported). The question was whether s.9(1) applied to an assignment 
agreement which, it was argued, was ultra vires the terms of a trust fund. Mr. Justice 
Nourse stated: “There was some discussion as to whether I should rely on the Directive 
in order to construe s.9(1) of the 1972 Act. But I think it was ultimately agreed on all 
sides that, as in the case of an Act of Parliament which is passed to give effect to an 
International Convention or the like, I should only do so if the language of the Act is 
either ambiguous or doubtful in some other respect.” Two points are worthy of mention: 
(1) The Treaty of Rome and related subordinate legislation is not equivalent to an 
ordinary international convention. It is axiomatic that community law is supreme in 
respect of national law and is not simply international law; (2) Whilst Nourse J. was 
prepared to accept that where the national law was ambiguous or doubtful one could 
examine its derivative source he nonetheless interpreted “good faith” in s.9(1) by 
reference to purely national principles and ignored completely, despite the judgment in 
International Sales, the precise and technical definition given in the Directive. Nor did he 
note that the Directive does not use the term “good faith”. 

(For footnote 67 see p.687) 
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RATIFICATION 


Having examined the Phonogram decision and its impact upon 
section 9(2), it is necessary, for the sake of completeness, to look 
at a problem which has proved a treacherous obstacle for promoters 
and third parties in the past. If security of transaction is the norm 
sought by the Directive then a surprising lacuna in the Act is the 
existence of a provision permitting a company, once properly 
formed, to adopt a pre-incorporation contract made on its behalf. 
Under existing law this option is unavailable to the company 
because of the theoretical objection that the creation of an 
agreement by ratification- assumes that the sole ingredient missing 
at the time the pre-incorporation contract was entered into was the 
actual authority of the principal. However, since the principal was 
non-existent when the contract was entered into, actual authority 
cannot have been granted to the alleged agent. Consequently, a 
company may only assume the rights-and obligations of a pre- 
incorporation contract by novation. The difference between a 
purported ratification and a novation is clearly formalistic since in 
both cases the ultimate aim of the company is to assume the 
contract as its own. Moreover, there is ample case law to suggest 
that the distinction is too fine a one for commercial managers, and 
even some legal draftsmen, to appreciate; that it is fortune, rather 
than design, which determines the precise mode of assumption. 
Thus, in Re Patent Ivory Manufacturing Co.,® T. agreed to sell 
certain property to P., who purported to act on behalf of a 
company about to be formed. The company was duly incorporated 
and, at a director’s meeting at which T. was present, they attempted 
to ratify the contract and accept an offer by T. to accept, in part 
payment, debentures instead of cash. It was held that the contract 
was binding between the company and T., since there had been no 
ratification but a valid novation. The alteration in the mode of 
payment to T. was evidence that this was.a new contract. A case in 
which a new contract could not be “manufactured” was Re Empress 
Engineering Co. Ltd.” Here A. and B. agreed to sell a certain 
a a ee 


°” Quaere: is this giving “direct effect” to the terms of the Directive? Under the direct 
effect doctrine an individual may rely before his national court on a community measure 
that is legally certain i.e. precise, clear, unconditional. See on this point Van Duyn v. 
Home Offic [1974] E.C.R. 1337; Rutili Nederlandse Ondernemingen v. Inspecteur der 
Invoerrechten en Accijnzen [1977] E.C.R. 113. The recent decisions in Publico Ministero 
v. Tullio Ratti [1979] E.C.R. 1629 and Becker v. Finanzamt Munster Innenstadt [1982] 
E.C.R. 53 suggest that Directives may only be relied upon by individuals before their 
national courts following expiration of the implementation date contained in the Directive. 
Moreover, there has been no case, and the European Court has retained an ominous 
silence on the issue, concerning Directives, such as the first company law Directive, 
which affect the legal relationship between individuals ‘inter se. All statements by the 
European Court to date have concerned Directives whose terms affect the legal 
relationship between citizen and national authority e.g. tax measures. For a detailed 
analysis of the Directives question in European law see, Green, “Directives, Equity and 
the Protection of Individual Rights” (1984) 9 E.L.Rev. 295. The section 9 ECA 1972 
cases are, infer alia, discussed therein in the context of the “direct effect” debate. 
= tr Bans 38 Ch. 156. 
(1880) 16 Ch. 125. 
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business to C. who acted on behalf of an unformed company. It 
was a term of the contract that 60 guineas would be paid to J. and 
P., solicitors for their services in incorporating the firm. The 
directors, upon formation of the company, sought to ratify the 
agreement. On winding up, J. and- P. attempted to prove for the 
60 guineas but failed because the company could not, by mere 
ratification, be bound by a contract between A. B. and C.” 

If security of transaction and “validate if possible” are acceptable 
notions in English company law then a continued refusal to permit 
the ratification of pre-incorporation contracts severely undermines 
their vitality. In Re Empress Engineering,” for example, the 
company was able to plead its own failure. to comply with legal 
requirements as the mainstay of its arguments against paying its 
debts. Thus, surely a fraud is being sanctioned by a Court of 
Equity. Yet the problem is not unrecognised in commercial 
jurisprudence. The Jenkins Committee Report recommend that a 
company should be enabled unilaterally to adopt contracts which 
purport to be made on their behalf prior to incorporation.” 
Similarly, the 1973 Companies Bill would have enacted a provision 
enabling ratification.” Unfortunately, political reasons defeated 
introduction of related legislation. Further, numerous Common- 
wealth precedents exist which might be followed. Both the Federal 
and selected Provincial Canadian Business Corporation Acts permit 
ratification, so that it would not exactly have been trail blazing for 
section 9(2) to have included a satisfactory provision.” 

More pertinently, Article 7 of the Directive makes promoters 
liable when “. .. the company does not assume the obligations 
arising . . .” from the preliminary contract. The language employed 
clearly envisages that a company, once formed, should be able to 
assume pre-formation obligations and rights. Indeed, the word 


7 The solicitors failed also on the related ground that there was no privity of contract 
between them and the company since the agreement was between A, B and C and thus 
they were not party to the contract (see, ibid. at p.129 per Jessel M. R.). See also 
Melhado v. Porto Alegre Rly. Co. (1874) L.R. 9 C.P. 503: it is insufficient to show that 
the company’s memorandum provided that it should carry out the pre-incorporation 
contract; Scott v. Lord Ebury (1867) L.R. 2 C.P. 255: nor is it sufficient for the 
defendant to show that the company had agreed to the third party holding it liable; see 
further, Natal Land and Colonization Co. Ltd. v. Pauline Colliery and Development 
Syndicate [1904] A.C. 120; Repetti Ltd. v. Oliver Lee [1923] 3 D.L.R. 1100. 

upra. 

7 Report of the Company Law Committee, (Cmnd., 1749) para. 54(a). 

3 Clause 6. 

7 See s.14(2) Canadian Business Corporations Act 1979; s.20(2) Ontario Business 
Corporations Act 1980. For commentary, see Iaccobucci, Pilkington & Prichard, Canadian 
Business Corporations (1977), pp.53-58. §.109(4) Companies Act 1948 excludes, in a 
limited way, the need for ratification. This renders “provisional” contracts entered into 
by companies that are to be public in nature prior to the date set for the commencement 
of trade, such contracts become automatically binding on the company without the 
necessity of ratification or novation. See also s.81, National Companies Code, for the 
position in Australia (excepting the Northern Territory). For detailed analysis of this 
po which adopts a different solution to the pre-incorporation question, see 

ambrook, “Pre-Incorporation Contracts and the National Companies Code: What Does 
Section 81 Really Mean?” (1982) Adelaide Law Review 119. 
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“assume” implies ratification rather than novation as the method 
involved. One obscurity does emerge, however, from the negative 
style of the phrase “the company does not assume the obligations.” 
Does this unusual form of words affect the ostensible obligation on 
a member state to implement the “assumption” provision in the 
article? It is submitted that the article presumes that a power exists 
in national law for companies to adopt pre-formation contracts. 
Thus, where a Member State has no such power in its company 
law there emerges an obligation to insert one. Nonetheless, its 
omission from English law is not surprisingly given the somnolence 
with which we complied with Community dictates around the 
period of our accession. The gap in the Act thus remains as a trap 
for the unwary or untutored: 


CONCLUSION 


The decision in Phonogram, and indeed the decisions in other 
problematic recent cases on this subject, are indicative of more 
than simply a difficulty in coming to terms with the intricacies of 
pre-incorporation contract law: Section 9(2) of the European 
Communities Act is the direct progeny of Directive 68/151/EEC, 
the first Council Directive on Company law. Under Article 189, 
EEC a Directive is “. . . binding, as to the result to be achieved, 
-upon each Member State to which it is addressed, but shall leave 
to the national authorities the choice of form and methods.” A 
Member State that fails properly to implement the substance of a 
Directive is in breach of its Treaty obligations and infringes the 
duty of solidarity and cooperation expounded in Article 5 EEC.” 
National courts, in construing a domestic measure derived from a 
Directive, may choose to view that measure either in a vaccuum as 
a self-contained instrument bearing no connection to its parent 
Directive or, alternatively, as the end-result of a continuous legal 
process that commenced with the drafting and issue of a Directive 
and ended in the enactment of a national measure. If the former 
view is adopted then courts will construe national measures 
according to tenets of national interpretative methodology. This 
may well result in the Directive in its implemented guise receiving 
different meanings across the courts of the European Community 
so that whereas the aim of the Treaty is to harmonize trading 
conditions and relations across the European market in order to 
facilitate commercial interpenetration the result in the extreme will 
be the retention of different rules and the concomitant creation of 
trading obstacles which are the result of differing legal regimes. 

If the latter view is adopted and national courts perceive domestic 
measures from within the context of the originating Directive then 
there is no real obstacle to courts construing the national measure 


75 See Rewe v. Landwirtschaftskammer ser das Saarland (Case 33/76) [1976] E.C.R. 
1989 at p.1997. 
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so as to ensure its consonance with the Directive. This approach 
has been adopted for instance by the German Courts. Thus in Re 
Deportation of a Belgian. National,” the Oberver Waltungsgericht 
Munster held that it was entitled to assume that the legislature, in 
drafting and enacting implementing measures, had intended’ those 
measures to properly reflect the terms ofthe directive. In essence 
this was a legal presumption that the legislature intended fully to 
perform its Community obligations under Article 189 EEC. Whilst 
such a presumption may politically be artificial and naive since 
national legislative support cannot be assumed, it does enable the 
courts to protect the integrity of legal norms from erosion by 
political attrition. Moreover it encourages uniform development of 
the law across the Community and accordingly encourages the 
establishment of a truly international trading market. Legally, 
national courts (in addition to their national governments) are 
under a duty, imposed by Article 5 EEC, to “. . . ensure fulfilment 
of the obligations arising out of this Treaty or resulting from action 
taken by the Institutions of the Community. They shall facilitate 
the achievement of the Community’s tasks.” Proper fulfilment of 
this duty is best achieved where the domestic court accepts that’a 
national measure that is derived from a Directive may be interpreted 
by reference to that Directive. 

In the United Kingdom, section 3(1) of the European 
Communities Act 1972 declares that in all legal proceedings the 
“validity, meaning or effect of any Community instrument” is a 
question of law to be construed in accordance with European law. 
This section speaks only of community instruments, a generic 
categorisation that includes Directives which prima facie do not 
apply immediately in the national arena and regulations which 
have direct applicability and without intermediary action by the 
national legislature take immediate binding effect. Where the 
question is whether a directive may be used as a guide to 
interpretation the “validity” of the Directive is at stake. Section 
3(1) of the European Communities Act says that. questions of the 
“validity” of Community instruments are questions of European 
law. That body of jurisprudence, as evidenced by the decision of 
the European Court in Re Friedrich Haaga GmbH” on Article 
2(1)(d) of Directive 68/151/EEC and section 8 of the German Law 
on Limited Liability Companies (Gesetz betreffend die Gesselschaften 
mit beschrankter Haftung) which implemented that Article of the 
Directive, contains strong evidence and authority in favour of the 
view that national courts should construe domestic measures by 
reference to their originating Directives. In that case Advocate 
General Mayras commented: 


76 (Case IV A 542/71 1974] 1 C.M.L.R. 107. 
7 (Case 32/74) [1975] C.M.L.R. 32. 
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“In asking [the Court] to a the Council directive, the 
federal Supreme Court is marking its readiness to give the 
German Statute passed to give effect to this directive an 
Pe a in keeping with the requirements of Community 
aw. ; 

One must rejoice at this initiative by the Bundesgerichtshof 
. .. because it is the first time that a national court has used 
the preliminary ruling procedure in order to ascertain [the 
Court’s] interpretation of a coordinating directive, which we 
regard as undoubtedly belonging to the category of ‘institutional 
acts’ mentioned by Article 177.” ` 


The English courts have yet to establish with certainty -their 
position. On the one side, there is the liberal approach adopted in 
the International Sales decision; on the other, Phonogram which 
would appear—though not unequivocally—to favour the opposite 
approach. | l ; 

British courts thus have a choice before them as to their attitude 
towards European Directives. The position of this author should 
now be evident. Adoption of the liberal, contextual approach 
would enable the courts to stamp a degree of legal certainty upon 
the problem of pre-incorporation contracts. It would enable them 
to reassert the doctrine of pacta sunt servanda and defeat some of 
the anachronistic company law concepts that have been the cause 
of its downfall in the past (ultra vires, agency, constructive notice 
and Turquand rule, etc.).” Section 9(2)—drafted and enacted at 
the commencement of British membership of the Community—is 
the bi-product ofthe political ambivalence towards European 
obligations that 'was apparently present at that time. Section 9(1) of 
the European Communities Act which also presents difficult 
problems of interpretation was likewise a product of the period. 
Yet the draftsman’s myopia belies the fact that the ideas enshrined 
in those laws are of respectable common law vintage and that to 
accept them is not to taint English law with civil law precepts. 


N. N. GREEN” 


. 


78 Ibid, at p.39. : l ' ; 

See Gower, op. cit. at pp.179, 180, where the author advocates total abolition of the 
ultra vires rule in so far as it affects corporate capacity and, constructive notice in relation 
to public documents. 

* Lecturer, University of Southampton. My thanks are due to John Cronin for reading 
and commenting upon earlier drafts of this article. 


AIR HOSTESSES AND DISCRIMINATING 
EMPLOYERS 


Ir is a cliché that, as one gets older, policemen look younger. If, 
however, one also begins to notice that air hostesses no longer 
appear the sweet young things of yesteryear, it is probably true. 
Airlines in Western Europe at least may no longer be able to 
discard them with the first fading of their charms: sex discrimination 
legislation either at national or European Community level properly 
seeks to ensure women cabin crew the same treatment as their 
male colleagues. 

This article will examine a number of instances of discrimination 
against air hostesses which have come before courts in the Member 
States of the Community or the European Court of Justice in 
Luxembourg. Besides their inherent interest, the cases provide a 
useful example of the increasing interaction between national laws 
and the Community legal order. This interaction has also been 
evident so far as concerns British employment law, where 
amendments to our statute law have been necessitated by decisions 
of the European Court.' This article, however is not concerned to 
trace the British experience, which is already well documented,” 
but rather that of our continental neighbours, Belgium and France, 
and on the specific issue of discrimination against air hostesses. 

Thus, European Community law was called in aid by Mlle 
Gabrielle Defrenne in 1970° when the Belgian state airline Sabena‘ 
acted upon a condition in her contract of employment which 
required her to retire at the age of 40, although males employed 
on the same duties could continued up to the age of 55. She 
pleaded that she was protected’ by Article 119 of the Treaty of 
Rome,’ which guarantees the principle that men and women shall 





! e.g. in Case 61/81 Commission v. United Kingdom [1982] 3 C.M.L.R. 284, the 
European Court ruled that the Equal Pay Act 1970 did not comply with Council 
Directive 75/117 (the “Equal Pay Directive”) so far as concerned its scheme for job 
evaluation: amending legislation has now been introduced (viz. the Industrial Tribunals 
(Rules of eo (Equa Value Amendment) Regulations 1983). Again, in Case 165/ 
82 Commission v. United Kingdom, The Times, November 17, 1983, the Court held that 
the U.K. legislation, especially the Sex Discrimination Act 1975, did not satisfy the 
requirements of Council Directive 76/207 (the “Equal Treatment Directive”). 

See especially J. M. Thompson and F. Wooldridge, “Equal Pay, Sex Discrimination 
ra European Community Law” (1980) Legal Issues of European Integration, No. 2, 1- 


? Case 80/70 Defrenne v. Belgian State [1971] E.C.R. 445. 

* Sabena is incorporated as a limited joint stock company but the great majority of the 
Shares are owned by the Belgian State. Nevertheless, as we shall see, the litigation 
proceeded on the basis that Sabena was a company in the private sector. 

5 Article 119 EEC stipulates that each Member State “shall . . . maintain the 
application of the principle that men and women should receive equal pay for equal 
work,” and that “for the purpose of this Article, ‘pay’ means the ordinary basic or 
minimum wage or salary and any other consideration, whether in cash or in kind, which 
the worker receives, directly or indirectly, in respect of his employment from his 
employer.” This Article was, it seems, introduced into the Treaty at the insistence of the 
French; France in 1957 had already established by statute the principle of equal pay, and 
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receive equal pay for equal work. She argued that her retirement. 
at the age of 40 deprived her of the more advantageous pension 
conditions which applied to her male colleagues, who were 
permitted to continue.in Sabena’s employment beyond this age, 
and that a retirement pension was included under the term “pay” 
in Article 119. Accordingly, in proceedings against the Belgian 
State, she asked the Belgian Conseil d’Etat to annul the regulatory 
provision® which deprived air hostesses of the more favourable 
pension scheme; she claimed that this provision was contrary to 
Article 119 EEC. 

The Belgian court referred the matter to the Court of Justice of 
the European Communities for a preliminary ruling under Article 
177 EEC upon the question whether the principle of equal pay for 
equal work under Article 119 did extend to a retirement pension 
such as that of Mile Defrenne. No question was raised in the 
reference by the Belgian Conseil d’Etat as to whether Article 119 
had direct effect’ so as to allow Mlle Defrenne to invoke in the 
Belgian courts the rights which: it conferred upon her. This arose 
from the fact that Belgian law® had already given an express right 
to Belgian women workers to invoke in the Belgian courts the 
principle of equal pay in Article 119 EEC. 

As Advocate General Dutheillet de Lamothe remarked in his 
Opinion to the Court of Justice, this was in fact a superfluous 
measure since there could be no question’ that, as the doctrine of 
direct effect had been developed by the Court’ of Justice, Article 
119 did have direct effect. 

What was involved in this first Defrenne case was so-called 
“vertical” direct effect, that is, direct effect in the vertical dimension 
where an individual (or a firm) invokes a provision of Community 
law against his own (or another Member State’s) government.” 
Commentators contrast this with “horizontal” direct effect where a 
provision of Community law is invoked by one individual against 
another. The second Defrenne case" (discussed below) concerned 


she would have been at an economic disadvantage if countries such as Germany and Italy 
could continue to discriminate by paying lower wages to their women workers: see 
Opinion of Advocate General Dutheillet de Lamothe [1971] E.C.R. at 455; also I. M. 
MeCallum and I. Snaith, “EEC Law and U.K. Occupational Pension Schemes” (1977) 2 
Euro.L.Rev. 266. 

6 Viz. Royal Decree of November 3, 1969, Article 1, which made the relevant 
retirement pension scheme applicable to “any member of the air crew except air 
hostesses” (italics supplied). 

7 The periodical literature on the doctrine of direct effect is vast, but especially 
relevant to this article are Eric Stein, “Lawyers, Judges and the Making of a Transnational 
Constitution” (1981) 75 Am. J. Int. L.1; Pescatore, “The Doctrine of “Direct Effect’: An 
Infant Disease of Community Law” (1983) 8 Euro. L.Rev. 155; Wyatt, “The Direct 
Effect of Community Social Law—Not Forgetting Directives” (1983) 8 Euro.L.Rev. 241. 

8 Royal Decree No. 40 of October 24, 1967 relating to women at work, Article 14. 

9 “This appeared to it (i.e. the Conseil d’Etat), as it does to me, to be obvious” [1971] 
E.C.R. at 16. ` 

10 As in the landmark decision in Case 26/62 Van Gend en Loos v. Nederlandse 
Administratie der Belastingen [1963] E.C.R. 1. 

1 Case 43/75 Defrenne v. Sabena [1976] E.C.R. 455. 
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such horizontal direct effect as Sabena, despite the majority 
shareholder being the Belgian State, was treated as a private, not a 
public, concern: although licensed to operate a public service, the 
company was constituted under private law, and its staff were 
employed under private law contracts.” Between the decisions in 
the first and second Defrenne cases, the Court of Justice gave a 
judgment clearly recognising the horizontal direct effect of certain 
provisions in the EEC Treaty (in the instant case, Articles 48, 59 
and 7): this was in Walrave and Koch v. Association Union Cycliste 
Internationale. Here two professional “pacemakers” of Dutch 
nationality successfully invoked the prohibition in the EEC Treaty 
of discrimination in employment and supply of services; they 
brought proceedings in Holland against a private bicycle association. 
The Association’s rules required the pacemaker (who proceeds on 
a motor-cycle just ahead of the cyclist) to be of the same nationality 
as the competing cyclist in word championship events. The 
Dutchmen complained that such a rule was incompatible with the - 
EEC Treaty in so far as it prevented a pacemaker of one Member 
State from offering his services to a competitor of another Member 
State; and the Court of Justice agreed. 

Then, in Van Duyn v. Home Office,“ upon a reference from the 
English High Court, the Court of Justice extended direct effect to 
directives, at least in the “vertical” dimension: Yvonne Van Duyn 
could assert her rights as a Dutch worker, not only under Article 
48 EEC but also under Council Directive 64/221, against the 
United Kingdom Government which sought to exclude her 
from England because of her connections with the Church of 
Scientology. But in Cohn-Bendit, the French Conseil d’Etat 
refused to accept that a directive could have even vertical direct 
effect. The Court of Justice has still to pronounce upon whether 
horizontal direct effect can extend to directives.” 

In the first Defrenne case, whilst not questioning that Article 119 
EEC had direct effect so as to confer rights upon the individual 
worker against the Belgian State, the Court of Justice ruled that 
the term “pay” used in that Article did not extend to pension 
tights of the type involved in that case. The Sabena scheme was 


12 [1976] E.C.R. at 470. 

13 Case 36/74 reported at [1974] E.C.R. 1405. 

14 Case 41/74 Van Duyn v. Home Office [1974] E.C.R. 1337. 

15 See also Case 9/70, Grad dle E.C.R. 825, where a decision addressed to a 
Member State was held capable of producing vertical direct effect for individuals. 

16 Minister of the Interior v. Cohn-Bendit [1980] 1 C.M.L.R. 543; C.E. 22 Dec. 1978, 
Rec. Lebon p.524; for a strong French criticism of the decision, see Guy Isaac (1979) 
Cah.D.E. 265. 

7 But Judge Pescatore of the European Court, writing extra-judicially, clearly sees the 
judgment in Case 8/81 Becker [1982] E.C.R. 53 (developing Case 148/78 Ratti [1979] 
E.C.R. 1629) as impliedly rejecting such extension: for him “there can be no question of 
a directive being invoked to impose obligations on individuals, or to have an incidence on 
mutual relations between individuals” (op. cit. note 7, supra, at 171). Wyatt argues, 
persuasively, for a flexible approach, horizontal direct effect being accorded whenever 
compatible with the principle of legal certainty (op. cit. note 7, supra, at 245). 
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financed by contributions from the employer, the aircrew employees 
and the State. The Court of Justice ruled that the pension fell into 
the category of “social security schemes or benefits, in particular, 
retirement pensions, directly governed by legislation without any 
element of agreement within the undertaking or the occupational 
branch concerned, which are obligatorily applicable to general 
categories of workers”; accordingly, it did not constitute consider- 
ation which the worker received. indirectly (or, a fortiori, directly) 
from his employer in respect of his employment, so as to constitute 
“pay” within the meaning of Article 119(2). But Advocate General 
Dutheillet de Lamothe distinguished from the Sabena type of 
scheme other non-statutory (or private) occupational pension 
schemes (whether or not supplementary to the general social 
security scheme) and was of opinion that pensions thereunder 
would constitute “pay”. : . 

Rebuffed in this first round of litigation, Mlle Defrenne, with the 
proverbial “fury of a woman scorned,” continued to pursue 
proceedings already begun in the Belgian labour courts. Before the 
Brussels Tribunal du travail (the labour court of first instance) she 
claimed damages from Sabena under three heads: 

1. in respect of the wages paid to her during her employment by 

Sabena; 

2. in respect of the indemnity paid to her at the termination of 

her employment and 

3. in respect of her pension; 
under each head she alleged that the payments made to her were 
lower than those paid to male cabin stewards and that she had 
therefore suffered inequality of treatment which should be redressed 
in damages. f E 

The Tribunal du travail rejected her claim under all three 
heads.? She appealed to the Brussels Cour du travail. On April 23, 
1975 the appellate court -rejected her claims under heads 2 and 3;”° 
but in regard to head 1 it made a preliminary reference under 
Article 177 EEC to the Court of Justice upon the question whether 
Article 119 had direct effect so as to bestow upon a Belgian 
worker a right of action in the Belgian courts based upon the 
principle of equal pay and, if so, from.what date did this right of 
action arise.. 


18 McCallum and Snaith, op. -cit. note 5, supra agree; likewise Thompson and 
Wooldridge (1977) 93 L.Q.R. 499, 504. Significantly, in Case 69/80 Worringham v. 
Lloyds Bank [1981] 2 All E.R. 434 the Court of Justice ruled that contributions to the 
bank’s pension scheme did amount to pay under Article 119 EEC; for a valuable 
comparative comment on this case, see Plender, “Equal Pay for Men and Women: 
Recent Decisions of the European Court” 30 Am. J. Comp.L. 627 (1982). See also Ellis 
and Morrell, “Sex Discrimination in Pension Schemes: Has Community Law Changed the 
Rules?” (1982) [.L.J. 16. The Commission has now adopted (on April 21, 1983) a draft 
Directive covering occupational social security schemes., : 

19 Judgment of December 17, 1970. 

2 Judgment of April 23, 1975, [1976] 2 C.M.L.R. 102. 
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The Court of Justice replied that Article 119 did have direct 
effect so that the equal pay principle applied to contractual 
relations between employer and employee in a Member State”! but 
that the general principle of legal certainty prevented this direct 
effect having retrospective application; only claims for equal pay 
already brought at the date of the Defrenne judgment (April 8, 
1976) could be pursued in the courts of the Member States. By this 
pragmatic ruling the Court of Justice found a way to answer the 
fears expressed by the governments of the United Kingdom and 
Ireland that back claims in respect of pay could produce wholesale 
bankruptcies amongst at least the smaller employers in those 
countries.” 

Mile Defrenne was therefore successful before the Belgian courts 
in obtaining damages under head 1 of her claim. She was awarded 
a sum of 12,716FB by way of arrears of salary (approx. £180), but 
she was not content with this partial victory. She renewed her 
battle against discrimination in a third round of litigation. She 
appealed to the Belgian Cour de cassation against the rejection by 
the Cour du travail of her claims under heads 2 and 3. The Court 
of Cassation in turn referred to the Court of Justice of the 
Communities for a preliminary ruling on the question whether 
Article 119 EEC should be interpreted as requiring not only 
equality of pay but also equality of conditions of employment for 
men and women, and whether, specifically, the inclusion in an air 
hostess’s contract of employment of a retirement age of 40, when 
male cabin stewards were not subject to such a clause, constituted 
a discrimination prohibited by Article 119 or by a principle of 
Community law, assuming such a clause had pecuniary conse- 
quences, notably as regards the indemnity upon termination of 
employment and pension rights. | 

The Court of Justice replied? that Art. 119 was limited to 
equality of pay and that at the date of Mlle Defrenne’s compulsory 
retirement there did not exist any rule of Community law forbidding . 
discrimination between men and women workers in regard to 
conditions of employment (other than of pay under Article 119). 
The Court, in the course of its judgment, did note that the Council 
of the European Communities had by resolution of: January 21, 
1974 adopted a programme of “Social Action”™ to promote, inter 





21 ie. horizontal direct effect was accorded to Article 119 EEC. 

” The writer agrees with Van Gerven (1977) Cah.Dr. Eur. 131 at 141-43, that, as the 
Court was involved here in judicial law-making (or “legislation”) it was entirely just and 
proper for so radical a new departure not to be given retrospective effect: compare the 
U.S. doctrine of prospective overruling. For an opposing view, see C. J. Hamson, 
Reports Presented to a Judicial and Academic Conference (Court of Justice, Luxembourg, 
1976), “Methods of Interpretation—A critical assessment of the results,” II-1. 

2 Case 149/77 Defrenne v. Sabena [1978] E.C.R. 1365. 

% Pursuant to this programme the Council subsequently issued the “Equal Pay 
Directive” (No. 75/117), the “Equal Treatment Directive” (No. 76/207) and the ‘Social 
Security Directive” (No. 79/7). For an English case concerning the Equal Treatment 
Directive, see Case 19/81 Burton v. British Rail Board [1982] 3 All E.R. 537, where the 
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alia, the harmonisation of the laws of the Member States in 
matters of conditions of work and employment as envisaged by 
Articles 117 and 118 EEC; moreover, the Council had issued a 
Directive on 9 February 1976 (No. 76/207) in order to bring into 
effect the principle of equality of treatment of men and women 
concerning access to employment, training and advancement within 
the professions and conditions of work; but this Directive was not 
to take effect until August 1978 and could not therefore have any 
influence upon Mile Defrenne’s claim. 

In the end, therefore, Mile Defrenne had to be content with 
winning her arrears of pay (a modest sum as we have seen), the 
Belgian courts rejecting her other claims. But she had at least 
indicated the right of. air hostesses of Sabena to equal pay with 
cabin stewards. The cudgels were next taken by the air hostesses of 
Air France. 

Baudet c. Air France,” a case decided by the French Conseil 
d’Etat on February 6, 1981, also concerns a charge of discrimination 
in respect of the retirement age of air hostesses. Mlle Thérése 
Baudet had begun civil proceedings against her employers, the 
French airline Air France, a company largely state-owned and 
categorised in French law as “une société d’économie mixte.” The 
dispute arose from a provision in the internal Regulation which 
governs the conditions of employment of the civilian airborne 
personnel of Air France and which, because of the state’s 
involvement in the company, was required by statute to receive the 
prior and formal approval of the relevant ministry: such approval 
had been given. | 

The start of the Baudet case was as an action for damages 
brought by Mile Baudet in the Paris Conseil des prud'hommes. She 
alleged the illegality of Article 75 of the Regulation, which provided 
that air hostesses could no longer continue in their employment 
after the age of 50, whereas male cabin stewards could continue up 
to the age of 55. When Air France compulsorily retired her on her 
50th birthday, she claimed damages; she sought to be indemnified, 
first, for her loss of salary for the period from her compulsory 
retirement until a date some 19 months later, when she had wished 
to retire at the completion of 25 years service with the airline, and, 
secondly, for the consequent diminution of her pension from the | 





Court of Justice ruled, on a reference from the Employment Appeal Tribunal, that there 
was no discrimination contrary to Community law when British Rail refused voluntary 
redundancy to a male employee aged 58, -although offering redundancy to women 
employees at age 55 (whereas for men the qualifying age was 60): it was for the Member 
States to decide their own retirement ages and these could differ for men and women; cf. 
Case 12/81 Garland v. British Rail Engineering eae 1 C.M.L.R. 696, where, on a 
reference from the House of Lords, the Court of Justice held to be discriminatory under 
Article 119 EEC the granting of special travel facilities for male (but not female) 
employees after retirement: the House of Lords then held this discrimination also to be 
unla under s.6(4) of the Sex Discrimination Act 1975. i 

* Baudet c. Air France, C. E., Section, 6 February 1981, Rec. Lebon, p.53; 1981 
p.489, A.J.D.A. 
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optimum accorded for 25 years service to which she would have 
been entitled if she had worked until the later date. 

At first sight, this might appear wholly a matter for the local 
Conseil des prud’hommes in Paris. These Conseils are organised 
regionally and serve as the normal forum for labour disputes 
between employer and employee. They are regarded as civil courts 
of special jurisdiction and so fall under the overall supervisory 
jurisdiction of the Cour de Cassation, the supreme court in France 
for matters of private, as distinct from public, law. But in the 
landmark decision of Air France c. Barbier, the Tribunal des 
Conflits, the ultimate arbiter in conflicts of jurisdiction between the 
civil and administrative courts,” had ruled (for reasons discussed 
below) that the Regulation in question must be classified as an 
“administrative act,” with the consequence that any dispute relating 
to its interpretation or validity fell within the jurisdiction of the 
French administrative courts. : 

This earlier case of Barbier also concerned an air hostess of Air 
France. In 1961 Anne-Marie Barbier and her husband had begun 
an.action for damages for unfair dismissal when Air France 
discharged her on her wedding day: her bridegroom was also an 
airborne employee of Air France, and, as French civil procedure 
permits, was joined as a co-plaintiff to the action. The airline 
invoked a provision in the self-same Regulation under which air 
hostesses who got married were then subject to dismissal. She 
elected to pursue her damages claim, not in the Paris Conseil des 
prud’hommes, but in the ordinary civil court of first instance, the 
Tribunal de grande instance de la Seine, which dismissed her 
claim. Upon appeal, the Cour d'appel de Paris found in her 
favour, holding (inter alia) that the “dum sola” clause was contrary 
to public policy and good morals (“contraire à l’ordre public et aux 
bonnes moeurs”).”” Moreover, the Regulation could not be applied 
retrospectively: Mlle Barbier had fulfilled, at the time of her 
candidature, all the conditions required by the Regulation as it 





25 Air France c. Barbier, T. C. January 15, 1968, Recueil Lebon, p.789. 

27 For a brief account in Tapan of the Tribunal des Conflits, see Brown and Garner, 
French Administrative Law (3rd ed., 1983), pp.92 et seq. 

% Tribunal de grande instance de la Seine June 15, 1961, Droit social, February 1962, 
p.91, note J. Morellet. 

29 Cour d'appel de Paris, première chambre, April 30, 1963, D. 1963. 428. M. Kahn, 
Government Commissioner in the Barbier case before the Tribunal des Conflits, 
commented in his conclusions that the decision of the, Paris Court of Appeal was what 
some doctrinal writers had been expecting; for in 1961 a Conseiller d'Etat, J. Morellet 
(see Droit social, 1961, p.287) had declared in an article devoted to the question of the 
marriage of air hostesses, that no judge could be found ready to recognise the validity of 
a clause whereby an employer may threaten to dismiss female employees who enter into 
lawful marriage. See also P. Voirin, “Marie pleure, Marie crie, Marie veut qu’on la 
marie,” D. 1963, Chron.XXXVII, p.247; and for a Quebec commentary, see Albert 
Mayrand, “Le celibat contractuel de hôtesse de Pair” (1964) 42 Can B. Rev., 183, who 
cites (inter alia) the decision of the Arizona Employment Security Commission in 
Bonanza Air Lines Inc. v. Rose M. Blanco, upholding a celibacy clause in an air hostess’s 
contract (Decision of Commission, 9 May, 1957, Arizona Appeal No. 4604, C-715). 
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existed before its amendment in 1959.*° The airline then sought to 
have that decision quashed by the Cour de Cassation. 

After having the case before it for almost four years, whilst the 
elaborate and time-consuming process of “instruction” took its 
course, the Cour de Cassation made an interlocutory order to 
suspend further proceedings before it, and to refer a preliminary 
question to the Tribunal des Conflits for determination, namely, 
whether it fell properly within: the competence of the civil courts to 
pass judgment upon the validity of the Regulation or whether this 
was for determination by the administrative courts. 

The Tribunal des Conflits ruled*' that the Regulation fell into the 
category of an administrative act since it related to the organisation of 
a public service and required by statute the prior approval of the 
ministers responsible for civil aviation and economic affairs. 
Accordingly, the validity of the Regulation was a matter for the 
administrative courts, in the event the Conseil d’Etat, since the field 
of application of the Regulation extended beyond the territorial 
jurisdiction of any one of the 25 regional Administrative Tribunals of 
first instance.” 

At this point in the litigation, official reports of the case cease. 
One can only conjecture that the Conseil d’Etat, when seised of 
the case, declared the dum sola clause to be invalid, so that, upon 
the Cour de Cassation resuming the adjourned proceedings, it 
would uphold the decision of the Cour d’Appel in favour of Mme 
Barbier. Certainly, a guide to the attitude within the Conseil d’Etat 
is provided by an article written by one of its members” which 
strongly endorsed the judgment of the Cour d’appel condemning 
the clause as discriminatory. . 

To return now to the case of Mlle Baudet. The Conseil des 
prud’hommes took the view that her claim raised the question of 
the validity of the Regulation of Air France, and, in accordance 
with the decision in Barbier, adjourned the case to await the ruling 
of the administrative court upon the legality of the clause in issue. 
Mile Baudet, for her part, began an action to test the validity of 
the Regulation before the Administrative Tribunal of Paris. The 
President of the Paris Tribunal referred the case to the Conseil 
d’Etat, as the field of application of the Regulation extended beyond 
the territorial jurisdiction of any single Tribunal administratif.** 


% Prior to 1959 the Regulation required candidates “to be single, divorced or widows”; 
in 1959 Article 72 was introduced: “For air hostesses, marriage results in cessation of 
functions for those concerned.” 

31 T.C. January 15, 1968, Rec. Lebon, p.789. 

22 For the Administrative-Tribunals, see Brown and Garner (op. cit. note 27, su 
ee et seg.; Brown, “The Reform of the French Administrative Courts” (1959) 2 

L.R. 357; Remini on, “The Tribunaux Administratifs: Protectors of the French 
Citizen” (196) 50 Tulane L.Rev. 33. 

3 J. Morellet, op. cit. note 29. The decision of the Paris Court of Appeal was 
a by other commentators: Professor Rouast notably wrote that “the decision 
could not be otherwise” (Dalloz 1963, p.428). 

™ This being one of the exceptional situations where the Conseil d’Etat still has 
jurisdiction at first (and last) instance: see Brown and Garner, op. cit. p.34. 
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The case was held of sufficient importance to justify its being 
heard by the full Section du Contentieux instead of by one or two 
of its ten Sous-sections, which normally are competent to deal with 
run of the mill cases.° 

The Commissaire a Gouvernement, M. Dondoux, did not accept 
the appellant’s arguments based upon the principle of equal pay as 
laid down by Article 119 of the Treaty of Rome, Article L.140-2 of 
the French Code du Travail (as enacted by the Law of December 
22, 1972), and the case-law of the Conseil itself. In his view, which 
the Conseil endorsed, these two articles and the -case-law only 
related to remuneration and other benefits paid, directly or 
indirectly, in cash or in kind, by an employer to the employee. 
They did not relate to discrimination in treatment resulting from 
conditions of employment, in. particular, limitations of age.*° 

This view did not, however, foreclose the question whether the 
discrimination was illegal. The Commissaire du Gouvernement 
proceeded to demonstrate that equality of treatment was a principle 
established by the Conseil d’Etat in relation to employment in the 
public service (fonction publique). Thus, in Legrand (April 22, 
1960)*’ the Conseil had declared invalid a ministerial order which 
sought to fix the number. of promotions of each sex to a certain 
grade in the French Post Office (PTT) in proportion to the 
numbers of men and women respectively who were eligible for 
such promotions: the Conseil rejected the argument that the order 
sought to achieve equal opportunity for promotion for each sex. 

In addition, quite apart from this case-law development, the 
Ordinance of February 4, 1959, as amended by the Law of July 10, 
1975, which contains the general provisions governing the status of 
public sector ‘employees (fonctionnaires), states expressly in Article 
7 that “for the application of the present ordonnance no distinction 
is made between man and woman,” and this provision must extend 
to the pattern of careers and their duration. 

The same principle of equality of treatment extends beyond civil 
servants to include public corporations whose personnel are subject 
to statutory regulations, in which category ne airborne personnel 
of Air France are clearly included.*® 

In favour of this analysis of the law, and as support for the 
general principle of non-discrimination in treatment of men and 


35 Normally, the Conseil d’Etat, for its contentious business, is composed of two of its 
ten Sous-sections sitting together as a pair; but since January 1980 the simplest cases may 
be dealt with by a single Sous-section (see Brown and Garner, op. cit. p.49). That the 
Baudet case was heard by the full Section is of sufficient note to be indicated in the 
reference to the case: viz. Baudet-c. Air France, C.E., Section, February 6, 1981, Rec. 
Lebon p.53. 

% The judgments of the European Court of Justice in the three Defrenne cases are 
summarised by M. Dondoux as being strictly limited to questions of discrimination in 
regard to pay. 

7 C.E. April 22, 1960, Rec. Lebon p.261. 

38 This is evident from the terms of Article 3 of the Law of July 10, 1975, which 
applies the principle of Article 7 specifically to the personnel of entreprises publics (such 
as Air France) whose conditions of employment are governed by ‘emulation. 
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women at work, whether in the public or the private sector, the 
Commissaire traces the overall evolution of French legislation since 
the end of World War II. In particular, he refers to the Preamble 
to the Constitution of the Fourth Republic of 1946 which states 
that “the Law guarantees women equal rights with men in every 
domain.” The Preamble of 1946 was endorsed by the Preamble to 
the Constitution of the Fifth Republic of 1958. Then the Law of 
December 22, 1972 introduced into the Code du Travail the 
principle of equal pay for equal work or for work of equal value 
(see now Art. L.140-2 of the Code). The Law of July 11, 1975 
forbade any discrimination in the engaging or discharging of 
employees by reason of sex or family situation, “except for lawful 
reason” (sauf motif légitime). The Commissaire refers also to the 
“Equal Treatment” Directive of the Council of the European 
Community of 9 February 1976 (referred to above)? and to a Bill 
currently before the French- Parliament which is intended to 
implement that Directive.” 

Accordingly, the general principle should be accepted, in M. 
Dondoux’s view, of equal treatment in employment. However, this 
still left open the possibility of Air France seeking to justify the 
particular discrimination under the Regulation as an exception to 
that principle. To justify an exception, one must either invoke an 
express legislative provision or establish that the nature of the 
functions being exercised or the conditions under which they are 
exercised are different as between men and women and that the 
difference is such as to require an exception to the principle of 
equality. 

Air France had raised in its defence two main arguments. In the 
first place it pointed to certain provisions in the Code of Civil 
Aviation. By these provisions (in Article L.426-1) airborne 
personnel are not under an obligation to retire at the age of 50 but 
are merely given a right at that age to take early retirement, with 
appropriate superannuation, if they so elect. 

The Conseil d’Etat held that these provisions of the Code could 
not provide a justification in law for the alleged discrimination in 
dispute. Article 75 of the Regulation introduced an obligation (not 
an option) for compulsory retirement at age 50 in the case of air 
hostesses. | 

Moreover, in relation to Mlle Baudet’s complaint, the Conseil 
d’Etat noted that Air France had not called in aid any peculiarity 
of the public service that it provided which might justify the 
exception that Article 75 made to the constitutional principle of 
equality. Nor did the Conseil consider that the conditions in which 
male and female cabin crew carried out their duties varied 


3 Council Directive 76/207 (see note 24 and text, supra). 
See projet de loi No. 1202, commentary by Colette de Marguerye, “Les juges 
français et la discrimination sexuelle” 1983, Droit social, No. 2, 119, 125. 
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sufficiently to warrant an inequality in the matter of retirement 
age. 

On this aspect of the case the conclusions of the Commissaire du 
Gouvernement are particularly interesting. He raises the question 
(which Air France did not itself choose to ventilate) whether in 
fact hostesses and stewards do perform the same function.*! He 
notes the particularly unpleasant nature of a hostess’s work. He 
refers also to “the curious but very real persistence of a myth 
about air hostesses in an age which no longer thinks in terms of 
gallant knights of the air; this myth tends to give hostesses a 
peculiar and complicated function: for male passengers there is still 
a lingering expectation that they will be cossetted in flight by young 
and lovely girls. This almost emotional relationship gives to 
hostesses special economic significance: it is undeniable that the 
general physical charms of an airline’s hostesses become the 
deciding factor when business clientele are faced with a choice of 
airlines.” 

This helps explain, he adds, the control by Air France over 
physical appearance secured by Article 725 (but in relation to both 
sexes) as well as the fixing.at 50 years of the retirement age for 
women cabin crew.” 

He concludes, however, (not without some hesitation) against 
acceptance of a difference of function between hostess and steward, 
finding it particularly significant that of the 4,200 cabin crew 
employed by Air France the proportion of hostesses is no higher 
than 60 per cent. 

As we have seen, the Conseil d’Etat followed his opinion on this 
Issue, 

The second defence raised by Air France was ingenious, to say 
the least. The employers contended that the alleged discrimination, 
if such it were, against women employees was counterbalanced by 
their enjoying a double advantage which did not apply to their 
male colleagues. First, women cabin crew (but not the men) 
obtained special compensation in money upon ceasing airborne 
duties; and secondly they had the possibility to transfer to ground 
duties once they reached 40 years of age, in which case they could 
continue in Air France’s employment up to 60 (whereas the 
retirement age for men was fixed in every instance at 55). 


41 In the first Defrenne case the question was raised specifically by the Belgian Conseil 
d’Etat in its preliminary reference to the Court of Justice: “Do air hostesses and cabin 
stewards perform the same work?” But the Court of Justice did not find it necessary to 
answer this question. 

42 M. Dondoux might have referred to Air Singapore’s publicity which is unashamedly 
based on the visible charms of their air hostesses; the American airline, National, 
portrays their prettiest hostesses with Christian names and the suggestive invitation: “Fly 
me.” 
43 The Petit Larousse defines l’hdtesse de l'air as: “jeune fille qui, & bord des avions 
commerciaux, veille au confort des passagers” (italics supplied) (cited by A. Mayrand, 
op. cit. note 29, supra, at p.191). 
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The Conseil d’Etat could not accept the argument of Air France, 
in effect, that “two blacks make a white.” The Conseil upheld 
previous case-law* which had set its face against making such 
overall assessments of discrimination rather than appraising the 
specific discriminatory practice in relation to the individual 
concerned. 

The Conseil were persuaded by the Commissaire du Gouvernement 
that the compounding of one inequality based upon sex with 
another based upon age could only be regarded in law as 
multiplying inequalities, even though it would achieve a relative 
equality overall. M. Dondoux asserted that true equality is equal 
opportunity; this is the “democracy of merit” which Montesquieu 
foreshadowed when he wrote that “Every inequality in a democracy 
must be based upon the principle of equality.” 

Hence, employers, whether state agencies or private, could not, 
except in special circumstances, justify erecting a system which did 
not respect this axiom. Only the legislature, under the watchful eye 
of the Constitutional Council, could adopt a more positive or 
broader view of equality. 

The Conseil d’Etat adopted the Conclusions of the Commissaire 
du Gouvernement and held illegal Article 75 of the Regulation. We 
have no information whether Mme Baudet was ultimately successful 
in her action for damages before the Conseil des prud’hommes, but 
the decision of the Conseil d’Etat will certainly prevent Air France 
persisting in its discriminatory practices towards their air hostesses. 

In future, perhaps only the pampered passengers in first class, 
where expectations are greater, will find the myth to which M. 
Dondoux refers is indeed a reality. Back in economy class, we will 
be content to be mothered, if no longer petted, by the cabin crew. 


L. NEVILLE BROWN* 


4 See especially Legrand (note 37, supra). 
* Professor of Comparative Law, University of Birmingham. 


LEGISLATION 
PREVENTION OF TERRORISM (TEMPORARY Provisions) Act 1984 


Introduction 


CoMPARED to the Northern Ireland (Emergency Provisions) Act 
1978 or the Internal Security Act 1982! in South Africa, the 
Prevention of Terrorism (Temporary Provisions) Act 1984 is one of 
the more restrained legislative measures against terrorism in the 
Western World. However, it is widely accepted that its relative 
mildness does not excuse the Act from the strictest public scrutiny. 
Consequently, following Earl .Jellicoe’s 1983 review of the 
Prevention of Terrorism (Temporary Provisions) Act 1976, the 
Government accepted that a new Bill should be introduced. The 
subsequent five months of parliamentary time and effort expended 
on this legislation compares favourably with the four days devoted 
to the original version in 1974, especially as this time, there was 
official opposition to its enactment. It is therefore regrettable that 
similarities between the 1976 and 1984 Acts are much greater than 
their differences, thereby casting doubt on the value of the whole 
exercise. At least three factors may have contributed to this: first, 
those with responsibility for sponsoring and operating the legislation 
probably find it easier to perpetuate existing law; secondly, most 
backbench Members of Parliament lack either the expertise to 
devise coherent alternatives or the political weight to secure their 
acceptance; third, the Jellicoe Report, the main motive behind the 
Bill, was equally unadventurous, not least because it was hidebound 
by the terms of reference imposed by the Government.’ The 
familiar nature of the new Act means that a comprehensive review 
of its contents is not necessary, and two areas, proscription and 
searches, are ignored altogether as they were renewed without 
substantial change.* Instead, it is intended to highlight two issues: 
how far the recommendations of the Jellicoe Report have been 
accepted, and in what respects the 1976 and 1984 Act differ. 


Police Powers 


Perhaps the most important, and certainly the most hotly debated, 
innovation in the new Act is section 12(3). Referring to the police 
power in section 12(1)(b) to arrest a person who is or has been 


1 No. 74. 

2 Cmnd. 8803 (hereafter referred to as the “Jellicoe Report”). See: Reports of 
Committees (1983) 46 M.L.R. 484; D. Bonner—Combatting terrorism—the Jellicoe 
approach [1983] P.L. 224. 

See: Jellicoe Report, p.iv. 
4 The Jellicoe Report itself only made one relevant proposal (para. 212) which was 


rejected. 
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concerned in the commission, preparation or instigation of acts of 
terrorism, section 12(3) defines relevant “acts of terrorism” as: 
“(a) acts of terrorism connected with the affairs of Northern 
Ireland; and 
(b) acts of terrorism of any other description except acts 
connected solely with the affairs of the United Kingdom or 
any part of the United Kingdom other than Northern 
Ireland.” i 
Since “acts of terrorism” were unqualified in the 1976 Act, the new 
legislation appears. narrower than the old. In practice, however, 
the previous power was curtailed by a Home Office circular to the 
police issued in 1976 to the effect that:° 


“, .. it would be contrary to the intention of the Act for this 
ower to be used to arrest someone concerned with terrorism 
nown to be unconnected with Northern Ireland.” 


Thus, the 1984 Act is significantly wider: arrests for the type of 
terrorism previously covered are expressly provided for by section 
12(3)(a), but section 12(3)(b) goes on to allow arrests in connection 
with all other forms of terrorism except for non-Irish, domestic 
terrorism. The Government adopted this extension to demonstrate 
its resolve to combat international terrorism and pointed to two 
justifications for it. First, the new arrest power is consistent with 
other measures relating to the prosecution or extradition of foreign 
terrorists, such as the Suppression of Terrorism Act 1978. Secondly, 
it was argued that non-Irish terrorism is a growing threat.® 

The parliamentary critics of section 12(3) remained unconvinced 
by these arguments. Not only were they unhappy that the extension 
went beyond that recommended by the Jellicoe Report (which 
proposed employing section 12 against foreign terrorism only if it 
occurred in the United Kingdom),’ but they also doubted whether 
the level of international terrorism in Britain warranted any special 
powers. Since 1977, there has only been about a dozen non-Irish 
terrorist murders,® and, whilst diplomatic privileges and immunities 
may hamper police investigations in some cases, there is nothing in 
section 12 which overcomes that difficulty. Thus, the provision is 
neither necessary nor a significant advance on normal arrest 
powers. Furthermore, even if the new power is assumed to be 
vital, opponents countered that it is then inconsistent to fail to 
extend it also to non-Irish domestic terrorism. An additional 
criticism was that the new power will curtail the activities of 
foreign groups with offices in Britain (such as the African National 
Congress), to the detriment of -our tradition of affording ‘political 
freedom to dissidents from overseas. There were also fears 





5 H.C. Deb., Vol. 1, col. 393 (March 18, 1981), Mr. Whitelaw. 

é This has been graphically illustrated since enactment by events at the Libyan People’s 
Bureau: The Times, April 18, 1984, p.1. 

7 See: para. 76. 

è See: H.C. Deb., Vol. 45, col. 901 (July 13, 1983), Mr. Brittan. 


706 THE MODERN LAW REVIEW - [Vol. 47 


concerning the wide discretion being granted to the police. They 
now have to decide, for example, whether representatives of the 
South West African People’s Organization in London are terrorists 
or legitimate combatants’ and might even have to consider whether 
to arrest President Reagan, should he visit this country, on the 
basis that he is “undoubtedly involved in instigating acts of violence 
for political ends in Nicaragua... .”"° In an effort to allay such 
fears, the Government has had to resort again to the unsatisfactory 
device of a circular to the police, which says:" 


“In the case of acts of international terrorism committed or to 
be committed outside the United Kingdom, the powers should 
be used only when it appears that there is some prospect of a 
charge before United Kingdom courts or of the person 
concerned being deported.” 


However, whilst this circular will confine the use of section 12(1)(b) 
with a view to criminal charges mainly to acts of international 
terrorism committed in this country, it does not delimit arrests as a 
prelude to deportation for the public good under section 3(5)(b) of 
the Immigration Act 1971. As a result, the police’s discretion and 
susceptibility to political pressure in regard to whom they should 
arrest remain alarmingly large. A more sensible solution would 
have been to grant extra powers. only in connection with acts of 
terrorism, whether committed in the United Kingdom or elsewhere, 
intended to influence policy or opinion in this country” (or in any 
country which has ratified the Council of Europe’s Convention on 
the Suppression of Terrorism); more desirable still would have 
been not to grant any extra powers at all. 

The remaining amendments to section 12 tend to limit rather 
than expand its scope. For example, the powers of arrest in section 
12(1)(a) have been reduced since they no longer apply to offences 
of withholding information about terrorism contrary to section 11 
of the Act.!4 However, since section 11 remains an arrestable 
offence under section 2 of the Criminal Law Act 1967, this change 
is not as radical as it appears. The power under section 12(1)(c) to 
arrest a person reasonably suspected to be “subject to an exclusion 
order” is also clarified by the introduction of section 12(2), which is 


R e reference could be made to the Final Act of the Diplomatic Conference on 
the Re ation and Development of International Humanitarian Law Applicable in 
Armed Conflicts, with Protocol I, Protocol II and Resolutions adopted at the Fourth 
Session (Cmnd. 6927). 

10 H.C. Deb., Standing Committee D, col. 291 (December 1, 1983), Ms. Harman. 

11 Home Office Circular, No. 26/1984, para. 91. For offences committed abroad which 
may be tried by U.K. courts, see especially: Offences Against the-Person Act 1861, s.9; 
Explosive Substances Act 1883, ss.2, 3 (as amended by the Criminal Jurisdiction Act 
1975, s.7); Tokyo Convention Act 1967, s.1; Hijacking Act 1971, s.1; Protecting of 
Aircraft Act 1973, s.1; sin er of Terrorism Act 1978, s.4; International Protected 
Persons Act 1978, s.1; Taking of Hostages Act 1982, s.1; Nuclear Material (Offences) 
Act 1983, ss.1, 2. 

2 H.C. Deb., Vol. 52, col. 981 (January 25, 1984), Mr. Powell. 

3 Cmnd. 7031. 

14 See: Jellicoe Report, para. 232. 
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designed to forbid the harassment by means of repeated arrests of 
a person who is subject to an exclusion order. Arrest is only 
permitted if the police also suspect that the person’s presence in 
the territory where he is detained is in breach of his order. 
Unfortunately, the more common abuse of successive arrests under 
section 12(1)(b)* has not been corrected. 

Next, a number of extra measures are introduced to ensure that 
the power of the Secretary of State under section 12(4) to extend 
detention beyond 48 hours by up to five days is exercised sparingly. 
First, it is provided that more than one extension may be granted, 
subject to the five-day overall limit. This is meant to encourage the 
police to apply for shorter periods of extra detention instead of 
invariably requesting a further five days in the belief that they 
could not later return for a second helping.’ Secondly, it has been 
conceded as a matter of practice that the decision under section 
12(4) should be taken by the Secretary of State personally and not 
a junior Minister,’’ unless “the circumstances make it impossible.”!® 
A further administrative safeguard is that the police must produce 
a follow-up report to the Secretary of State after he has granted an 
extension so that he can monitor the results.? Despite these 
improvements, section 12(4) remains open to abuse" since no 
criteria are specified for the granting of an extension and the 
decision rests with the executive rather than the judiciary. 

Other changes to section 12, all relating to the conditions of 
treatment of persons detained under the Act, await implementation 
via the Police and Criminal Evidence Bill”? and related draft codes 
of practice. Detainees under section 12 are basically to be accorded 
the protections in that pending legislation, with the proviso that the 
police may delay for 48, rather than 36, hours contact with the 
suspect’s solicitor or relatives.” As a result, these new provisions 
may still not be stringent enough to prevent breaches of the right 
to family life under Article 8 of the European Convention; for 
example, in McVeigh, O’Neill and Evans v. U.K.,* the Commission 
decided that the denial to detainees under the Act of contact with 
their wives for a period of 45 hours was in breach. Finally on 
section.12, it should be noted that recommendations in the Jellicoe 


5 See: R. v. ee in charge of Police Office, Castlereagh, Belfast, ex p. Lynch [1980] 
N.I. 126; R. v. McGrath [1980] N.I. 91. 

16 Ibid. para. 71. 

V See: Ibid. para. 73; H.C. Deb., Vol. 38, cols. 568-569 (March 7, 1983), Mr. 
Whitelaw. 

18 H.C. Deb., Vol. 47, col. 59 (October 24, 1983), Mr. Brittan. 

19 Ibid. Cf. Jellicoe Report, para. 72. 

2 1983-84 H.C. No: 44. These measures are in line with the Jellicoe Report (paras. 
103-112) except that there is no special provision for bedding and diet (para. 106). 
However, Home Office Circulars 114/1979 and 26/1984 (para. 95) recommend special 
treatment of this kind. 

21 See: cl. 50(10), 52(11). 

n Appl. Nos. 8022/77, 8025/77, 8027/77, Report of Commission 25 D.R. p.15 paras. 
237—240. l 


708 THE MODERN LAW REVIEW [Vol. 47 


Report” that extra legal aid should be available and that the police 
should be advised by circular to invoke ordinary arrest powers 
where possible, have not been acted upon. 

Many of the amendments relating to the arrest powers in the 
Act, including their extension to international terrorism, the ending 
of detention in relation to section 11 and the inclusion of safeguards 
as to treatment, are applied pari passu to the port controls under 
section 13. The only other important legislative change to this 
section is that it is now specified in the accompanying Supplementary 
Temporary Provisions Orders” that the initial power to detain a 
traveller without suspicion of any kind expires after 12 hours, 
whereupon an examining officer may issue a “notice to submit to 
further examination” only if he reasonably suspects the person is, 
or has been, concerned in terrorism. In this way, detention under 
section 13 beyond 12 hours is confined to the same grounds as 
arrests under section 12(1)(b), and this properly reflects the 
distinction between port powers, which should be concerned merely 
with establishing the identity of travellers, and an arrest in order to 
investigate their activities. However, the amendment may be 
criticised in that the initial period of detention allowed is still 
excessive.” nu. 

The remaining changes to section 13 are administrative. A 
circular has been issued to the police warning them against the 
exercise of these powers for immigration or customs purposes, and 
studies have been undertaken into the actual implementation of 
the measure to see whether extra training, facilities or the filling in 
of embarkation and landing cards is desirable.” The Government 
has also implemented by circular the recommendation in the 
Jellicoe Report that, one hour after the beginning of every 
examination, the suspect should be handed a notice of his rights. 
The idea behind this is to make clear that an examination is in 
progress and that the 12 hour period is already running even if the 
examining officer has not explicitly invoked his powers of detention. 


Exclusion 


Three major new safeguards have been introduced into the system 
of excluding those suspected of terrorism under Part II of the Act. 
First, the qualifying period of ordinary residence, which exempts 
British citizens from exclusion to Northern Ireland or Great Britain, 
as the case may be, is reduced from 20 to three years.” Thus, 


23 Paras. 109, 68. 

* See: Jellicoe Report, paras. 114, 142, 144, 232. 

25 1984 S.I. No. 417, Arts. 4(5) (for Northern Ireland); 1984 S.I. No. 418, Art. 4(2) 
(for Great Britain). See: Jellicoe Report, para. 142. 

26 Cf. Northern Ireland (Emergency Provisions) Act 1978, s.14. 

pe See: Jellicoe Report, paras. 151, 147, 150, 152; Home Office Circular 26/1984, para. 
1 

% Para. 142. 

2 §s.4(4), 5(4). See: Jellicoe Report, paras. 181, 182. 


Nov. 1984] LEGISLATION 709 


although the test remains inflexible, it has at last been recognised 
in principle that it is counter-productive in terms of preventing 
terrorism to engage in:°° . 


“... uprooting people from areas where they have been 
settled for many years, resulting in bitterness, the break-up of 
families and increased alienation from society.” 


The second important safeguard, contained in section 3(4), is that 
exclusion orders shall, unless revoked earlier, expire after three 
years.” This is an improvement on the informal review system 
instituted in 1979 (under which orders lasted indefinitely but a 
subject could request a review after three years) in that not only 
does it transform an administrative concession into a legal right but 
it also places the burden of proof on those wishing the exclusion 
order to continue. As a corollary to this change, section 3(5) 
provides that orders may be renewed or revived. However, in 
order to prevent the police applying for further orders as a matter 
of routine, thereby nullifying the effect of section 3(4), the Home 
Secretary has promised that:°* - 


“... if the events during the three years... indicate that 
nothing fresh has occurred .. . if all that is being relied on is 
material which led to the initial application—I envisage making 
a fresh exclusion order only in the rarest of circumstances.” 


The third amendment is designed to encourage representations 
to the Secretary of State’s advisers under section 7. The time-limit 
for a request for an interview is extended from 96 hours to seven 
days, if the person insists on remaining in the territory whence he 
is to be excluded, or 14 days if he consents to his removal without 
delay. So as to avoid having to dispatch advisers to the four 
corners of the earth pursuant to the latter concession, section 7(9) 
imports the qualification that the only foreign country in which 
requests for interviews may be granted is the Republic of Ireland, 
where the probable venue will be the British Embassy in Dublin.* 
Whether such interviews will be feasible is debatable. Should their 
occurrence come to the public notice in the Republic, they might 
easily spark strong political opposition to the implementation of 
the Prevention of Terrorism Act on Irish soil, and the Minister of 
State agreed that such an eventuality could create grave difficulties, 
for: 


é 


‘.. . quite plainly if the Irish Government were to say, ‘We 
refer you not to have -the interviews in Dublin,’ I cannot 
imagine that we would insist.” 


#2 H.C. Deb., Vol. 47, col. 55 (October 24, 1983); Mr. Brittan. 

31 See: Jellicoe Report, para. 198. l 

%2 H.C. Deb., Standing Committee D, col. 144 (November 15, 1983), Mr. Brittan. 

33 The Jellicoe Report (para. 195) suggested 7 days in either case. 

3 n e aa Committee D, col. 205 (November 22, 1983), Mr. Waddington. 
. col. 204. 
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As well as the foregoing major amendments, a number of less 
important changes have been made. These include the non-renewal 
of part of section 7(4) of the 1976 Act (which allowed the Secretary 
of State to disregard “frivolous” representations),*° the requirement 
that, before an order is made, police reports be obtained from 
both relevant territories so that Northern Ireland is not treated as a 
terrorist “dustbin,”*’ and the giving of notice in writing of the final 
decision of the Secretary of State after representations have been 
made to an adviser.” Finally, in contrast to section 12, exclusion 
orders can only be made in order to prevent terrorism connected 
with Northern Ireland, though account may be taken of acts 
committed abroad. This was. also the position under the 1976 Act, 
and it was felt that there was nothing to be gained from extending 
exclusion to international terrorism since, apart from certain 
resident Irish citizens exempted by section 7 of the Immigration 
Act 1971, foreigners may simply be deported for the public good 
under section 3(5)(b) of that Act.* However, the Government 
refused to extend these deportation powers to all Irish citizens 
suspected of terrorism, an alternative which might have been 
simpler and closer to “normal” law.” . 

In short; some of the more objectionable aspects of exclusion 
have now been removed by these reforms. Yet, they do nothing to 
alter the basic nature of the system, which remains inherently 
unfair, in breach of natural justice and susceptible to political 
influences. 


Substantive Offences 


The extra-territorial effect of the offences in sections 10 and 11 of 
the Act (relating to contributions of property in connection with, 
and withholding information about, terrorism) is similar to that for 
exclusion. Thus, the relevant terrorist attacks may be carried out 
anywhere in the world, -but they must be referrable to Northern 
Ireland and the act of contributing or withholding must itself be 
committed in this country.*! By contrast, the previous Act was 
slightly more restrictive in that the relevant acts of terrorism had to 
occur in the United Kingdom. 

Aside from the above, the only amendment to section 10 is that, 
by subsection (6), “property” now includes both real and personal 
property. This reverses the decision in an unreported case in 
Northern Ireland to the effect that making one’s home available to 


36 See: Jellicoe Report, para. 197. 

3 Ibid. para. 184, See: H.C. Deb., Vol. 38, Col. 637 (March 7, 1983), Mr. 
Waddington. The Home Office Circular (26/1984, para. 79) is less specific. 

= 5113) cf. s.7(7) of the 1976 Act. 

3 H.C. Deb. Standing Committee D, col. 131 (November 15, 1983), Mr. Brittan. 

Ibid. col. 180 (November 22, icy, Mr. Waddington. 

41 Ibid. col. 232 (November 24, 1983 
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terrorists was not an offence since real property was not covered 
by section 10 of the 1976 Act.” 

The parliamentary treatment of section 11 was similar. to that 
accorded to exclusion. Whilst attacks on the principle behind the 
offence were swept aside by the Government, some of its more 
contentious features were remedied. One defect in the 1976 version 
was uncertainty over whether the exceptional positive legal duty to 
help the police overrode the privilege against self-incrimination or 
whether the latter amounted to a “reasonable excuse” to remain 
silent. The Scottish courts took the view that the privilege was 
preserved;* the 1984 Act now makes it clear that a citizen has no 
duty to give information unless the terrorism in question involves 
“any other person.” Regrettably, this wording may not solve the 
problem completely since it would appear not. to grant any 
exemption where the information implicates both the person in 
possession of it and some other person. 

A second reason for opposition to section 11 is that it creates a 
duty to inform on spouses and relatives. In response, the view of 
the Minister of State was that it was right, even in such hard cases, 
that: 

“... When dealing with foul and disgusting deeds, someone 
who knows that someone else is likely to a threatened and 
imperilled has not only a moral duty to tell the police, but a 
legal one as well.” 


However, the Government did issue a circular advising the police 
that:* 


“This use of section 11 can only be justified in extreme cases 
when the withholding of information might lead to death, 
serious injury or the escape of a terrorist offender.” 


A third objection to section 11, the fact that it largely duplicates 
the offence is section 5 of the Criminal Law Act (Northern Ireland) 
1967, was completely ignored by Parliament and therefore subsists. 


Structure 


On the surface, the structure of United Kingdom counter-terrorism 
legislation has changed little. Thus, two separate codes, one mainly 
for Britain and one for Northern Ireland, remain confusingly side 


2 R, v. Kelly (1982). See: Review of the operation of the Northern Ireland (Emergency 
Na Act 1978, Cmnd. 9222, para. 239 (hereafter referred to as the “Baker 

eport”). 

$ H.M. Advocate v. Von [1979] S.L.T.(Notes) 62. The Jellicoe Report (para. 233) 
supported this view. 

H.C. Deb., Standing Committee D, col. 243 (November 24, 1983), Mr. Waddington. 
Short shrift was also given to special pleading on behalf of the media for similar reasons 
(ibid. col. 265). 

45 Ibid. col. 246; Home Office Circular 90/1983. Cf: Jellicoe Report, para. 231. 
“6 See: Baker Report, ch. 7; Reports of Committees, loc. cit. p.492. 
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by side, and, contrary to the wishes of the Jellicoe Report, the 
Commons even refused to alter the short title of the Act. 

Despite this apparent continuity, section 17(3) contains the 
important innovation that the Act shall cease to have effect after 
five years in order to ensure that Parliament conducts a review 
which is both detailed and de novo at that time. Unfortunately, 
this guillotine entails the danger that it will devalue still further the 
annual review of the Act under section 17(1) during the five-year 
operative period. To combat this tendency, the Government has 
undertaken to implement administratively two back-bench proposals. 
First, a single commissioner, probably a Privy Councillor, is to be 
appointed to conduct a review of the legislation in a concentrated 
period just before each renewal. His role is as follows”: 

“First, he would not be an appellate authority. ... It would 
be his task to look at the use made of the powers under the 
Act. To consider, for example, whether he saw emerging any 
change in the pattern of their use which required to be drawn 
to the attention of Parliament.” 


The commissioner will have access to documents and officials, and 
his findings will take the form of a published exchange of 
correspondence between himself and the Secretary of State. The 
second way in which the renewal debates are to be encouraged is 
by the Government’s promise that”: 
“, +. on any occasion when we lay an order to renew this 
iece of legislation, we shall do so in ample time for 
[Parliament to be able to debate it at a date which permit the 
overnment ...to withdraw the order and replace it with 
another... .” 


In this way, the Government will first test the temperature of the 
debate so that a revised order may be tabled which singles out any 
measures giving rise to concern. 

These are interesting new devices which could improve the level 
of parliamentary scrutiny of the Act. Of course, much of the 
success of the system will turn on the quality of the commissioner’s 
efforts, so final judgment must be reserved until a later date. 


Conclusion 


It would be churlish to deny that the new Act is in many ways an 
improvement on the old. Only six out of 59 recommendations in 
the Jellicoe Report have been rejected in whole or part,’ and 
Parliament itself has devised other useful amendments, particularly 
in regard to structure. However, most of these alterations do 


47 The Jellicoe Report (para. 18) proposed omitting “Temporary Provisions”; cf. H.C. 
Deb., Standing Committee D, col. 362 (December 8, 1983), Ms. Harman. 

“8 See: Jellicoe Report, para. 14; Baker Report, para. 444. 

49 H.L. Deb., Vol. 449, col. 405 ke 8, 1984), Lord Elton. 

°° H.L. Deb., Vol. 448, col. 945 (February 23, 1984), Lord Elton. 

51 Nos. 6, 9, 14, 22, 34, 54. 
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nothing to alleviate two fundamental flaws in this legislation. First, 
even if it can be demonstrated empirically that the Act is “a 
bulwark against further . outbreaks of senseless violence,” 
insufficient attention has been paid to the inclusion of “limiting 
principles”°> which guard against its unwarranted introduction and 
exercise and which guarantee respect as far as possible for civil 
liberties. The second serious flaw is the absence of innovative 
thinking in the means adopted. Alternative methods of preventing 
terrorism, such as registration with the police and electronic 
surveillance, were not even raised for consideration. The overall 
effect is therefore that while the 1984 Act is preferable to the 1976 
version, one is left with the feeling that the opportunity to 
introduce a better designed and more relevant counter-terrorism 
code has been lost for another five years. 


CLIVE WALKER* 
THE OccuptErs’ LIABILITY Acr 1984 


The Wheels of Law Reform Turn Slowly 


IT is over 12 years since the Lord Chancellor referred the decision 
of the House of Lords in British Railways Board v. Herrington’ to 
the Law Commission. During that time the’ novelty of the case has 
lost much of its impact. The decision, which established what came 
to be known as the duty of “common humanity” owed by occupiers 
to trespassers, was considered to be unsatisfactory by the Law 
Commission.’ The diverse speeches of five Law Lords provided no 
clear test for the circumstances in which the new duty would be 
owed, nor for the standard by which the concept of humanity was 
to be measured. Subsequent cases, it was felt, produced little by 
way of clarification. In retrospect that assessment appears somewhat 
harsh. Academic speculation and judicial pronouncements suggested 
that the gap between common humanity and reasonable care was 
very narrow, if indeed it existed at all, and at least one writer 
observed that “there does not appear to have been undue difficulty 
in applying the test.”? The Law Commission recommended 
legislation to create a new statutory duty to be owed by occupiers 
to “uninvited entrants,” and their proposals were endorsed by the 
Pearson Commission.* Section 1 of the Occupiers’ Liability Act 
1984 implements the bulk of the recommendations. There are, 
however, two significant departures from the terms of the draft Bill 
that the Law Commission appended to their Report. Sections 
SE ea os RS, SASS AP eae ee, nie Meme 


2 H.C. Deb., vol. 47, col. 54 (October 24, 1983). 

53 See: W. L. Twining, “Emergency powers and the criminal process—the Diplock 
Report” [1973] Crim.L.R. 406. | 

* Lecturer in Law, University of Leeds. 

1 [1972] A.C. 877. 

2 Law Com. No. 75 Cmnd. 6428, 1976 para. 12. 

° Winfield & Jolowicz on Tort (11th ed.), pp.214-215. 

4 Cmnd. 7054, 1978. Vol. I, Chapter 28. 
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1(3)(a) and 1(3)(b), which seem to import a subjective element 
into the test for the existence of the new duty, have been added to 
the Commission’s model, and, unlike the draft Bill, the Act omits 
any reference to terms and notices which purport to exclude or 
restrict the occupier’s duty. 

Section 2 of the Act makes a minor amendment to the definition 
of “business liability” contained in section 1(3) of the Unfair 
Contract Terms Act 1977, with the purported objective of promoting 
greater public access to the countryside. This is to be achieved by 
permitting business occupiers to exclude liability when granting 
access to their land for recreational or educational purposes, 
provided the granting of access is not part of the occupier’s 
business. 


Scope of the New Duty 


Section 1 substitutes statutory rules for those of the common law to 
determine (a) whether an occupier of premises owes any duty to 
persons other than his visitors “in respect of any risk of their 
suffering injury on the premises by reason of any danger due to 
the state ofthe’ premises or to things done or omitted to be done 
on them,” and (b) if so, what that duty is.” This wording is similar 
to that of the Occupiers’ Liability Act 1957, section 1(1), and, 
although not entirely free from doubt, it is generally accepted that 
its effect is that an act or omission on the premises not in itself 
affecting their safety will fall outside the scope of the Act and will 
be dealt with in accordance with the common law principles of 
negligence.® For example, if, while shooting rabbits, an occupier 
injured a trespasser, his liability would turn upon the common law, 
not the Act, although the fact that the plaintiff was a trespasser 
would be relevant to the foreseeability of the injury. 

“Premises” are defined in the same terms as under the Occupier’s 
Liability Act 1957, to include any fixed or moveable structure, and 
the latter includes any vessel, vehicle or aircraft.’ An “occupier” is 
a person who would at common law be treated as an occupier." 
This means that an independent contractor who is not an occupier 
will be liable, if at all, under the ordinary principles of negligence, 
not the 1984 Act, to a person trespassing on premises. This 
preserves Buckland v. Guildford Gas Light and Coke Co.” in spite 
of the doubts cast upon it in Herrington.”° In view of the wide 





5 §.1(1). 
“P, $: North, “Occupiers’ Liability,” pp.80-82. Cf. Salmond & Heuston on Torts 
(18th ed., 1981), p.244, n.58. ' 3 
7 ss.1(2), (9). 
8 This is the combined effect of s.1(2)(a) and Occupiers’ Liability Act 1957, s.1(2). 
Section 3 provides that the new duty shall bind the Crown. 
? [1949] 1 K.B. 410. 


10 [1972] A.C. 877, 914 per Lord Wilberforce and 929 per Lord Pearson. Cf. Lord 
Diplock at p.943. 
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definition of premises,‘ and the fact that the test is occupational 
control, a contractor may qualify as an occupier, in which case 
the new statutory duty would apply. There is no liability for loss of 
or damage to property.” The practical effect of this limitation will 
be minimal since most claims are likely to be for personal injuries 
or death. 


Persons Other Than his Visitors 


The occupier owes a duty under section 1 to “persons other than 
his visitors.”’* This is an almost comprehensive category of entrants 
comprising those who do not enter as the occupier’s lawful visitors 
by virtue of the Occupiers’ Liability Act 1957. This includes not 
only trespassers but also persons entering upon land in the exercise 
of rights conferred by an access agreement or order under section 
60 of the National Parks and Access to the Countryside Act 1949. 
The latter group of entrants was specifically excluded from the 
purview of the 1957 Act and the nature of the duty owed to such 
persons was obscure.” It is now clear that they are to be treated in 
the same manner as trespassers. 

The one exception to the general category of non-visitors is to 
be found in section 1(7) of the new Act, which’ provides that 
section 1 does not apply to persons using the highway. This 
preserves the much criticised decision of Greenhalgh v. British 
Railways Board® in which the Court of Appeal. held that section 
2(6) of the Occupiers’ Liability Act 1957 did not render persons 
using a public right of way visitors under that Act. The effect of 
this is that the occupier’s liability is governed by the common law, 
which provides that he will be liable for negligent misfeasance but 
not for negligent nonfeasance. A mere failure to repair the highway 
will not incur liability. In practice this anomalous rule applies only 
to public rights of way maintainable at private expense, because 
the Highways (Miscellaneous Provisions) Act 1961 section 1 
changed the common law position of highway authorities, imposing 
liability for both negligent misfeasance and nonfeasance.’’ The 
initial response of the Law Commission was that a person using a 
public right of way maintainable at private expense should not be 
in a worse position than a trespasser, but the potential burden of 
repair that would be imposed upon the owners of the servient land 
persuaded the Commission not to alter the common law. This 





1 For examples, see Kearney v. Eric Waller Ltd. [297] 1 Q.B. 29; Bunker v. Charles 
Brand & Sons Ltd. [1969] 2 Q.B. 480; Wheeler v. Copas [1981] 3 All E.R. 405. i 

1? Wheat v. Lacon & Co. Ltd. [1966] A.C. 552, 589 per Lord Pearson: “control 
associated with and arising from presence in and use of or activity in the premises.” 

13 N Cf. Occupiers abm Act 1957, s.1(3)(b). 

1 (2). The Act eschews the Law Commussion’s term, “uninvited entrant.” This 
category of entrants will be referred to hereafter by the shorter, if somewhat inelegant, 
epithet “non-visitors.” 

15 Occupiers’ Liability Act 1957, s.1(4). Clerk & Lindsell on Torts (15th ed.), 12-12. 
16 [1969] 2 Q.B. 286. 
17 See now Highways Act 1980, s.58. 
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leaves an important lacuna in the protection of personal safety 
accorded to members of the public that is difficult to justify even 
under a system of fault liability. The distinction between nonfeasance 
and malfeasance has been removed in other areas.!8 Indeed, the 
occupation and control of land tends to be seen now as the basis of 
an occupier’s responsibilities rather than a ground for immunity.” 
It is possible, then, that the tort of negligence could be developed 
to fill this gap.” 

The position of persons lawfully exercising a private right of way 
has been changed by the Ach At common law their status was 
uncertain, but was assumed to be similar to that of persons using a 
public way.” It has recently been confirmed that they could not be 
regarded as the visitors of the occupier of the servient land for the 
purpose of the Occupiers’ Liability Act 1957.” The category of 
non-visitor is sufficiently comprehensive to include persons lawfully 
exercising a private right of way, thereby reversing Holden v. 
White, at least to the extent of imposing the new statutory duty. 
This is, however, subject to one caveat. In Holden v. White the 
owner of the servient land conceded that she was the occupier of 
the defective manhole cover that caused the plaintiff's injuries, but 
denied that the plaintiff was her visitor. The Court agreed that he 
was not the defendant’s visitor, and even doubted whether the 
concession that she was the occupier was correct. If the owner of 
the servient land is not an occupier the Act cannot apply and 
generally at common law there would probably be no liability for 
nonfeasance. This was certainly not the intention of the Law 
Commission who considered that persons lawfully exercising a 
private right of way should not be in a worse position than 
trespassers. In spite of some inconsistency, bearing in mind their 
recommendation on public rights of way maintainable at private 
expense, the Commission took the view that this category of 
entrant should have an action against the occupier of the servient 
land, as the person in effective control of the land. It would be 
unfortunate if Holden v. White is used to sidestep this recommen- 
dation, raising the possibility of an injured person being left with 
no-one to sue.” This would be particularly anomalous since, in 
some circumstances, the user of a private right of way may have 
the benefit of the common duty of care under the Occupiers’ 





18 Goldman v. Hargrave [1967] 1 A.C. 645; Leakey v. National Trust [1980] Q.B. 485; 
Bradburn v. Lindsay [1983] 2 All E.R. 408. 

19 Herrington v. British Railways Board ae 2 Q.B. 107, 124; Videan v. British 
Transport Commission [1963] 2 Q.B. 650, 677-678. 

20 See for example Thomas v. British Railways Board [1976] Q.B. 912. This argument 
is strengthened by Anns v. Merton L.B.C. [1978] A.C. 728, see Barratt v. North 
Vancouver (1978) 89 D.L.R.(3d) 473. 

21 Law Com. No. 75, paras. 52-54. Clerk & Lindsell, op. cit. 12-11. 

2 Holden v. White [1982] Q.B. 679, confirming dicta of Lord Denning M.R. in 
Greenhalgh v. British Railways Board [1969] 2 Q.B. 286, 293. 

3 Subject to the possibility of a duty being owed under Herrington. Law Com. No. 75, 

ara. 54. 

E See K. M. Stanton (1982) 98 L.Q.R. 541 for trenchant criticism of the decision. 
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Liability Act 1957. Where the landlord of premises let in multiple 
tenancies retains control of the means of access or the common 
parts, he will be treated as an occupier owing the common duty of 
care to the tenants, their families and their visitors.” And, 
paradoxically, the landlord qua landlord may owe a higher duty 
than the occupier owes to non-visitors under the Occupiers’ 
Liability Act 1984, by virtue of the Defective Premises Act 1972. 
Section 4 of that Act provides that where a landlord has a repairing 
obligation, either under the tenancy or by statute, or merely the 
right to enter and repair, he owes a duty to take reasonable care to 
see that all persons who might reasonably be expected to be 
affected by defects in the state of repair of the premises are 
reasonably safe from both personal injury and damage to property. 
This clearly covers persons lawfully exercising a private right of 
way, and, arguably, it could also apply to trespassers.” 


The Existence of the Duty 


The Act adopts the Law Commission’s proposal to have a separate 
test for the existence of the duty owed to a non-visitor and the 
content of the duty, if it is found to exist. The alternative approach, 
along the lines of the Occupiers’ Liability (Scotland) Act 1960, 
would have been to specify that an occupier will automatically owe 
a duty to all non-visitors who enter the land, and vary the content 
of the duty with the nature of the entry. It may be that the 
difference is one of form rather than substance. This is the case 
where the test for the duty employs criteria that would in any 
event be taken into account when assessing whether there had 
been a breach of duty. For example, under the Law Commission’s 
model, the occupier would owe a duty only if the danger was one 
against which in all the circumstances of the case the occupier 
could reasonably be expected to offer some protection, and the 
duty was to take reasonable care to see that the entrant did not 
suffer personal injury or death by reason of the danger. The 
Commission took the view that this distinguished the duty owed 
to an uninvited entrant from the common duty of care owed 
to visitors under the Occupiers’ Liability Act 1957. But if an 
occupier owed the common duty of care to all entrants, how could 
he possibly be in breach of a duty to take reasonable care, if, in 
the circumstances, he could not reasonably be expected to offer 
the entrant some protection? Employing a separate test for the 
existence of the duty simply shifts the process of assessment of 
some of the factors that go to liability to a different theoretical 
level. There would be no difference in the outcome of any 





* Jacobs v. L.C.C. [170] A.C. 361; Liverpool C.C. v. Irwin [1977] A.C. 239. 
% e.g. Housing Act 1961, s.32; Housing Act 1957, s.6. 

27 P, M. North (1974) 36 M.L.R. 628, 636. 

* Law Com. No. 75, para. 28. 
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particular case. At least, this is so where the criteria are in each 
case objective measures. 

In Herrington the House of Lords emphasised the subjective 
aspect of the duty of common humanity. The duty did not arise 
unless the occupier had actual knowledge of the trespasser’s 
presence or of the likelihood of the entry, and a similar knowledge 
of the existence of the danger.” In Harris v. Birkenhead 
Corporation® Lawton L.J. construed the requirement of actual 
knowledge to include cases where the occupier ignores the obvious 
or fails to draw reasonable inferences from known facts. But, there 
was no obligation to inspect property, either for the existence of 
dangers or the presence of trespassers, so that the knowledge that 
a hypothetical reasonable occupier would have had was irrelevant. 
Section 1(3) of the Act provides that the occupier owes the 
statutory duty if: 

(a) he is aware of the danger or has reasonable grounds to 

believe that it exists; 

(b) he knows or has reasonable grounds to believe that the 
[non-visitor] is.in the vicinity of the danger concerned or that 
he may come into the vicinity of the danger . . .; and 

(c) the risk .is one against which, in all the circumstances of the 
case; he may reasonably be expected to offer the [non- 
visitor] some protection. 

Paragraph (c) corresponds substantially with the test proposed by 
the Law Commission, and is clearly objective. Paragraphs (a) and 
(b), which have been added to the Commission’s draft Bill, appear 
to create a subjective test. The phrase “he. knows or has reasonable 
grounds to believe” would apply to the situation where the occupier 
knows or is aware?! of the primary facts but fails to draw the 
reasonable inference that the premises are dangerous, or that the 
non-visitor’s presence is likely. It is difficult to see how it could 
apply to the occupier who is unaware of the primary facts in 
circumstances where the reasonable occupier would have been so 
aware. The Lord Chancellor was clearly troubled by this wording 
during the debates on the Bill. “It might be,” he said, “that the 
courts would apply a purely subjective test when an objective test 
of what is reasonable is what is intended.” It is surprising, then, 
that his Lordship did not act on advice to substitute a more 
appropriate form of words in order to make the position clear.” 
As it stands section 1(3) creates unnecessary confusion in an Act 
that was intended above all to clarify. Indeed, it is doubtful 
whether the section takes the matter any further than the common 





29 [1972] A.C. 877, 941 per Lord Diplock. See also Lord Reid at p.899, Lord Morris at 
p.907, Lord Pearson at p.927. 

30 [1976] 1 W.L.R. 279, 291. 

31 There surely cannot be any intended distinction between awareness and knowledge. 

32 H.L. Deb. Vol. 444, col. 371 (October 27, 1983). 

33 For example, see Defective Premises Act 1972, s.4(2): “...if the landlord 
knows... or if he ought in all the circumstances to have known.” 
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law. If this is correct there is a real as well as a theoretical 
difference between the duty owed by an occupier to non-visitors 
and the common duty of care. 


The Content of the Duty 


By section 1(4) the duty is “to take such care as is reasonable in all 
the circumstances of the case to see that [the non-visitor] does not 
suffer injury on the premises by reason of the danger concerned.” 
This is the familiar negligence standard. If it is objected that this 
imposes too high a standard on occupiers it should be remembered 
that what constitutes reasonable care will vary with the circumstances 
including the nature and character of the entry, the age of the 
entrant, the nature of the premises and the extent of the risk. The 
duty of common humanity was subjective in that the occupier was 
obliged to take only the precautions that he with his particular skill 
and resources could reasonably be expected to take. This standard 
was modified, however, in subsequent cases, to the extent that it 
has been doubted whether there is any real difference as a matter 
of law between the concept of humanity and that of reasonable 
care. It is now clear that the reasonableness of the precautions 
taken by the occupier will be measured against the objective 
negligence standard of whether the risk justified the cost. 

There were a number of attempts during the passage of the Bill 
to amend the duty so as to exclude the criminal trespasser. The 
difficulty here is to produce a workable: definition that is not so 
wide that it would exclude child trespassers engaged in comparatively 
innocuous activities, such as stealing an apple or two. In any event, 
a court might be inclined to take the view that it would be 
unreasonable to expect an occupier to take any precautions for the 
safety of an adult burglar or thief, whose claim would probably be 
met, in addition, by the defence of ex turpi causa non oritur actio.” 
It is interesting that the only two concrete examples that the Law 
Commission gave of the difference between the common duty of 
care and their proposed duty to uninvited entrants involved a thief 
and a burglar.” But what of the “innocent” adult trespasser? There 
is no reported decision in this country in which an adult has 
succeeded under Herrington.*” | 

In Westwood v. Post Office® an employee who was technically a 
trespasser failed in an action in circumstances in which a lawful 
visitor would have succeeded. It is very difficult to justify this 





4 Southern Portland Cement Ltd. v. Cooper [1974] A.C. 623; Pannett v. McGuinness 
& Co. Ltd. [1972] 2 Q.B. 599 particularly the judgment of Lord Denning M.R.; Clerk & 
Lindsell op. cit. 12-52; Law Com. No. 75, para. 11. - 

35 See the comments of Lord Denning M.R. in Murphy v. Culhane [1977] Q.B. 94, 98 
and Cummings v. Grainger [1977] Q.B. 397, 406. 

36 Law Com. No. 75, para. 28. 

*” For Canada see Veinot v. Kerr-Addison Mines Ltd. (1975) 51 D.L.R.(3d) 533. Cf. 
Haynes v. Canadian Pacific Railway Co. (1975) 49 D.L.R.(3d) 480. 

3 [1973] 1 Q.B. 591 (C.A.). Reversed on other grounds [1974] A.C. 1. 
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result on principle. Two common reasons given for placing 
trespassers in a different category from visitors are, first, that they 
are unforeseeable, and secondly that liability would impose an 
unduly heavy repairing obligation on the occupier. Where a 
trespasser is injured in circumstances that would render the occupier 
liable to a visitor, how can it be said that the trespasser’s presence 
is unforeseeable? Usually, if it is foreseeable that some individual 
will suffer injury in consequence of a specific danger, the plaintiff's 
injury will be foreseeable. The defendant does not have to be able 
to foresee precisely who he is or what he is doing.” The occupier’s 
burden of precautions can hardly have been increased either, if he 
ought reasonably to have taken similar precautions to protect his 
visitors. The fact that the plaintiff is a trespasser is, from the 
defendant’s point of view, purely fortuitous. If then, there is a 
reason for treating the two categories of entrant differently it must 
be in order to penalise the trespasser’s “wrongdoing.” That may be 
very well in the case of the burglar, but is it so obviously just in 
the case of the accidentally, or even intentionally, errant adult? 
Unfortunately, the existence of two distinct statutory duties owed 
to visitors and non-visitors respectively will provide some justification 
for this approach, since under the new Act the foresight required is 
foresight of the presence of the non-visitor. Presumably, the fact 
that a visitor’s presence was foreseeable will be irrelevant to the 
question of whether a trespasser’s presence was foreseeable, 
although there should be no difficulty on this score in the case of 
persons entering under a public right of access or by virtue of a 
private right of way. The effect of this is that Westwood v. Post 
Office would probably be decided in the same way under the Act. 
This prompts the question, why have different duties owed to 
separate categories of entrant? Why not simply follow the Scottish 
model and extend the common duty of care to all entrants, visitors 
and non-visitors alike? The negligence standard is flexible enough 
to take account of different types of entry. The law in Scotland has 
worked perfectly well for 24 years, and there is no evidence that 
unmeritorious plaintiffs have succeeded in actions against Scottish 
occupiers.” The Law Commission concluded that it would be 
“inadvisable” to amend the definition of the common duty of care, 
which had worked well in its application to visitors. Yet it is clear 
that the Lord Chancellor considered that the Act reflected the law 





39 See Herrington v. British Railways Board [1971] 2 Q.B. 107, 121 per Salmon L.J.: 
“The fact that tthe occupier] does not foresee their status or the class to which they 
belong should be no more relevant, in my view, than that he does not foresee the colour 
of their hair.” 

4 See, for example, McGlone v. British Railways Board, 1966 S.C. (H.L.) 1; Titchener 
v. British Railways Board [1983] 3 All E.R. 770; Telfer v. Glasgow Corporation 1974 
S.L.T. 51, and the comments of the Lord Chancellor, H.L. Deb., Vol. 444, col. 377 
(October 27, 1983) and col. 701 (November 8, 1983). The Court of Appeal in Herrington 
clearly thought that the occupier should owe an ordinary duty of care even to trespassers: 
[1971] 2 Q.B. 107, 120, 131, 140. See also C. J. Miller (1972) 35 M.L.R. 409, 413. 
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in Scotland.*' If, contrary to the arguments above, section 1(3) is 
interpreted by the courts to be an objective test for the existence 
of the duty, then in practice his Lordship would be correct. It is 
inconceivable that an occupier could be in breach of a duty to take 
reasonable care if the circumstances were such that he could not 
reasonably have known of either the danger or the presence of the 
plaintiff, or if it was unreasonable to expect him to take precautions 
against the risk. In terms of liability the result should be the same 
in both jurisdictions (subject -to the question of whether the 
presence of a non-visitor must be specifically foreseeable). Why, 
then, have a separate test for the existence of the duty and its 
content? The answer to this question probably has more to do with 
the symbolic function of law than its substance. The layman 
appears to have great difficulty in appreciating that the imposition 
on occupiers of a single duty of care as a matter of law does not 
mean that the standard of care will be the same in every case as a 
matter of fact. Section 1(3) demonstrates to the world, or rather to 
the people who own most of it (who tend to be the ones who get 
most agitated about these issues) that we have not “gone soft” on 
trespassers, that there is a difference between the duties owed to 
trespassers and lawful visitors. Of course, if section 1(3) is 
interpreted subjectively there would be a difference in law as well 
as fact. 


Warning Notices 


The occupier may in an “appropriate case” discharge his duty by 
taking reasonable steps to give a warning of the danger concerned, 
or to discourage persons from incurring the risk. Whether any 
particular warning will be effective must depend upon the age of 
the entrant, the character of the entry and the nature of the risk. 
Warning notices will often be inadequate for children, either 
because the child cannot read or because he is incapable of 
appreciating the danger.* In that case the occupier will have to 
take additional steps to “discourage persons from incurring the 
risk” such as erecting an obstacle, particularly if the danger is 
characterised as an allurement.“ Warning notices have always been 
more successful with adults, and it would seem that at common law 
almost any notice will do. In Westwood v. Post Office Lawton 
L.J. considered that a notice fixed to a lift motor room door stating 
“Only the authorised attendant is permitted to enter” would be 
understood by an intelligent person to mean keep out because of 
some danger. It could be argued, however, that this type of notice 
Se ee ee 


: S Vol. 444, col. 376 (October 27, 1983) and col. 701 (November 8, 1983). 
s.1(5). e 
4&3 McGlone v. British Railways Board, 1966 S.C. (H.L.) 1, 13; Pannett v. McGuinness 
& Co. Ltd. [1972] 2 Q.B. 599. Cf. Penny v. Northampton B.C. (1974) 72 L.G.R. 733. 
“ British Railways Board v. Herrington [1972] A.C. 877, 940 per Lord Diplock; 
McGlone v. British Railways Board, 1966 S.C. (H.L.) 1. 
45 [1973] 1 Q.B. 591, 601. 
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merely informs unauthorised persons that they enter as trespassers. 
There might be many reasons for posting such a notice which has 
nothing to do with a concern for safety. Even if the word “Danger” 
was added to the notice, the reasonable inference is that the 
hazard consists of the machinery of the lift motor itself, not that 
entrants were likely to be fatally precipitated through a defective 
trapdoor in the floor. A reasonable warning ought to be sufficient 
to enable a non-visitor to appreciate and avoid the danger, and it 
should not be open to an occupier to argue that the non-visitor 
could have avoided the danger by obeying the simple instruction 
“Keep Out.” Section 2(4)(a) of the Occupiers’ Liability Act 1957 
provides that a warning will not absolve an occupier from liability 
to a visitor unless in all the circumstances it was enough to enable 
the visitor to be reasonably safe. It would be a sensible approach 
to keep this proviso in mind when assessing whether a warning was 
reasonable under section 1(5) of the new Act. 


Assumption of Risk 


The defence of volenti non fit injuria is specifically preserved by 
section 1(6). As a general rule the defendant must establish not 
only that the plaintiff consented to accept the risk of harm but also 
that he agreed that if he was injured the loss should be his and not 
the defendant’s.* The plaintiff must be volens not merely sciens. In 
addition, the plaintiff should appreciate both the nature and extent 
of the risk, not simply the fact that there is some risk.” In cases 
involving trespassers, however, the courts have adopted an objective 
rather than subjective test of agreement, so that it is possible to 
argue that knowledge of a risk plus entry onto the land renders the 
plaintiff volenti. The Law Commission recommended that a 
person’s agreement to or awareness of an exempting notice (which 
may or may not refer to a specific risk) should not of itself be 
conclusive evidence that he willingly accepted the risk.” This has 
been omitted from the Act, but it might be possible to persuade a 
court to take the same approach to this defence as has been taken 
under the Occupiers’ Liability Act 1957. In Bunker v. Charles 
Brand & Sons Ltd.® O’Connor J. held that, by analogy with 
section 2(4)(a), knowledge of a danger would be insufficient to 
establish volenti unless it was enough to enable the visitor to be 
reasonably safe. In spite of the purported differences between the 





46 Salmond & Heuston on Torts, op. cit. p.468; Clerk & Lindsell, op. cit. 
1-145. 
47 Osborne v. L. & N.W. Railway Co. (1888) 21 Q.B.D. 200, 223; Letang v. Ottawa 
Electric Railway [1926] A.C. 725, 731; Wooldridge v. Sumner [1963] 2 Q.B. 43, 69. 
48 Westwood v. Post Office [1973] 1 Q.B. 591, 605; Titchener v. British Railways Board 
(1395) 3 All E.R. 770. The objective test is also applied to conditional licence cases: see 
. R. M. Lowe (1974) 37 M.L.R. 218, 219. It would be more difficult to argue that 
knowledge plus entry constitutes volenti in the case of lawful non-visitors. See Clerk & 
Lindsell op. cit. 1-139> 
4 Law Com. No. 75, para. 78. Cf. Unfair Contract Terms Act 1977, s.2(3). 
5 [1969] 2 Q.B. 480. 
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two Acts it would be anomalous if the concept of assumption of 
risk varied with the category of entrant. 

The recent decision of the House of Lords in Titchener v. British 
Railways Board*! suggests that the volenti defence will generally be 
limited to dangers arising from the static condition of the land, and 
will not apply to activities carried out on the premises. The plaintiff 
was crossing a railway line as a short cut when she was struck by a 
train. Their Lordships held that the risk that the plaintiff accepted 
was limited to the danger from a train operated in a proper 
manner, and did not extend to the negligent operation of a train. 
The alleged negligence to which the defence applied was the 
condition of the boundary fence. It must have no relevance, 
therefore, to the activity of operating trains since if they were 
operated in a non-negligent manner the conclusion would be that 
there was no tort, not that the plaintiff had assumed the risk. 


Excluding Liability 
The Law Commission recommended that there should be no 
absolute ban on the exclusion or restriction of liability under the 
Act, but that all excluding terms or notices should be subject to a 
reasonableness test.°* The Act, however, is silent on this question. 
In relation to occupiers of premises for business purposes there was 
some doubt as to whether the Unfair Contract Terms Act 1977 
applied to the duty of common humanity.” That Act cannot apply 
to the statutory duty created by the Occupiers’ Liability Act 1984 
because it refers only to common law duties to take reasonable 
care and the statutory common duty of care owed to visitors under 
the Occupiers’ Liability Act 1957.°* Whether any occupier can 
exclude the new duty, therefore, must turn upon the construction 
of the Act. There is some authority for the proposition that any 
agreement to contract out of statutory duty is void.” Perhaps the 
closest analogy is to be found in the rule that the defence of volenti 
non fit injuria is not available in an action for breach of statutory 
duty.*° It is true that the volenti defence is preserved by the Acct, 
but the maxim expressio unius exclusio alterius suggests that the 
omission of any reference to the occupier’s right to exclude liability 
means that this cannot be a defence to an action under the Act. 
This view is supported by the marked contrast with the Occupiers’ 


5! [1983] 3 All E.R. 770. 

52 Law Com. No. 75, paras. 73, 74. This provision would also have applied to the 
exclusion of liability to visitors by “non-business” occupiers (business occupiers are 
caught zi the Unfair Contract Terms Act 1977, s.2(1)). 

With the majority concluding that it did not apply. See Salmond & Heuston op. cit. 
p.248; Winfield & Jolowicz on Tort op. cit. p.215, n.87b; Cf. Clerk & Lindsell op. cit. 12- 
56 


4 Unfair Contract Terms Act 1977, s.1(1)(b) and (c). 

5 Baddeley v. Earl Granville (1887) 19 Q.B.D. 423, 426 per Wills J. 

56 Wheeler v. New Merton Board Mills Ltd. [1933] 2 K.B. 669; I.C.I. Ltd. v. Shatwell 
[1965] A.C. 656, 678, although on its facts the latter case provides a limited exception to 
the general rule. 
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Liability Act 1957, section 2(1) which specifically reserves the 
occupier’s common law right to “restrict, modify or exclude” his 
duty to visitors. Indeed, it had been doubted whether it was open 
to any occupier to exclude his common law liability to a trespasser. 
The technical device by which the courts have permitted the 
exclusion of liability to visitors, the conditional licence, cannot be 
applied to a trespasser because there is no licence to which 
conditions can be attached.” Moreover, since the duty owed to 
trespassers is the very minimum imposed by the law, the occupier 
should not as a matter of public policy be permitted to exclude that 
obligation. The Law Commission described this latter point as an 
“interesting argument,” albeit “mere conjecture.” There is some 
force in the argument that occupiers should not be permitted to act 
less than humanely, even to a “wrongdoer,” but whether it has the 
same appeal when the duty is expressed in terms of reasonable 
care remains to be seen. 

If the duty is held to be unexcludable this would have implications 
for the extent to which a non-business occupier could exclude the 
common duty of care, since Parliament surely cannot have intended 
that visitors should be in a worse position that non-visitors in this 
respect. Bearing in mind the similarities in the standard of care 
owed to visitors and non-visitors, this would effectively undermine 
the non-business occupier’s right to exclude the common duty of 
care. This might suggest that the new duty is excludable, because it ` 
will be argued that Parliament cannot have intended to remove by 
stealth rights that have been expressly preserved in 1957 and 
impliedly preserved 20 years later by the Unfair Contract Terms 
Act. If this is correct the courts will have to develop some basis for 
assessing when the exclusion of liability will be valid. It cannot 
depend upon actual notice by the non-visitor because that would 
produce totally arbitrary results turning upon the point of entry. 
For example, a trespasser who entered by the back door would be 
in a better position than one entering through the front door who 
saw the relevant notice. Reasonable steps to bring the notice to the 
attention of the non-visitor would, presumably, suffice. Would 
there be some limit upon the type of conduct for which liability 
could be excluded? It would be strange if an occupier could 
exclude the statutory duty and thereby avoid all liability, even for 
reckless acts or omissions. The argument that there is a minimum 
standard which as a matter of public policy should be unexcludable 
would obviously carry greater weight here.” The Law Commission’s 





57 Ashdown v. Samuel Williams & Son Ltd. [1957] 1 Q.B. 409; White v. Blackmore 
[1972] 2 Q.B. 651. 

58 B, Coote (1975) 125 N.L.J. 752; J. Mesher [1979] Conv. 58, 63-64. 

5 Ashdown v. Samuel Williams & Son Ltd. [1957] 1 Q.B. 409, 425, 428. Cf. the Law 
Commission’s draft Bill cl. 2(4). 

© This was the original argument in P. M. North op. cit. supra note 6, pp.131-132 in 
relation to the duty not to recklessly injure under Robert Addie & Sons (Collieries) Ltd. 
v. Dumbreck [1929] A.C. 358. 
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proposal to subject excluding terms and notices to a reasonableness 
test would have removed this particular problem. 

North argues that, with respect to lawful visitors, the occupier’s 
power to exclude liability depends on a right to prevent entry and 
therefore there should be no right to exclude liability to persons 
entering in exercise of rights conferred by law.*' This reasoning 
could also be applied to lawful non-visitors. The occupier has no 
right vis-a-vis the non-visitor to prevent the entry of a person 
exercising a public right of access conferred under section 60 of the 
National Parks and Access to the Countryside Act 1949, or a 
person lawfully exercising a private right of way over the occupier’s 
land. Thus, even if the duty owed to non-visitors can be excluded, 
it would probably be effective only against trespassers for 
unreasonable, as opposed to reckless, conduct. 


Unfair Contract Terms Act 1977 and Recreational or Educational 
Use 


The restrictions on an occupier’s right to exclude the common duty 
of care to his visitors that are to be found in the Unfair Contract 
Terms Act 1977 apply only to persons who occupy premises used 
for business purposes.” It was argued, largely by groups such as 
the National Farmers’ Union and the Country Landowners 
Association, that landowners carrying on a business in the 
countryside have been denying members of the public access to 
their land for recreational or educational purposes, because of the 
fear of incurring an unexcludable liability for accidental injuries. 
Section 2 of the Act seeks to promote greater public access to the 
countryside by amending section 1(3) of the Unfair Contract Terms 
Act to provide that “breach of an obligation or duty towards a 
person obtaining access to the premises for recreational or 
educational purposes . . . is not a business liability of the occupier 
unless granting that person such access for the purposes concerned 
falls within the business purposes of the occupier.” This will permit 
an occupier to grant access to a group of mountaineers or 
geologists, yet exclude the common duty of care. The amendment 
applies only to loss or damage caused by the dangerous state of the 
premises, so it will not be possible for the business occupier to 
exclude liability for activities carried out on the land in a negligent 
manner, e.g. shot-blasting or tree-felling. Nor will it apply where 
the visitor enters for a purpose unconnected with recreation or 
education. The proviso is intended to make it clear that the 
amendment will not apply where access is granted as part of the 
occupier’s business. Most cases will be clear cut, but there are 
bound to be some where the position is in doubt. For example, 
would the granting of access to a charity autumn fair fall within the 


61 Op. cit. supra note 6, pp.130-131. See also Street on Torts (7th ed., 1983), p.185. 
6 Unfair Contract Terms Act 1977, s.1(3)(b). 
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business purposes of a church? Would a university that permits 
school children to use its sports facilities during the vacation be 
caught by the proviso? The meaning of “business” was left 
uncertain by the principal Act, and the amendment does not 
attempt to clarify the word. Where there is any doubt, the 
occupier who is particularly concerned about his potential liability 
to visitors will simply deny access. 

What is puzzling about this amendment is how it is going to 
bring about its purported objective of increasing access to the 
countryside. Given the nature of the land to which ramblers, 
mountaineers, pot-holers and the like seek access, the obstacles to 
establishing that an occupier has failed to take reasonable care 
would be formidable. The wide availability of public liability 
insurance should allay the fears of all but the most timorous 
occupier. The refusal of access by country landowners probably has 
more to do with the depredations inflicted by an uncaring public, 
or an unbridled sense of proprietorship, than the fear of potential 
liability for accidental injuries. 


Conclusion 


By clinging to shadows of the ancient learning whereby different 
duties were owed to different categories of entrant the law of 
Occupiers’ Liability demonstrates a quixotic determination to resist 
the advancing tide of the tort of negligence. Rights in property still 
have a role in shaping the rules for compensating the victims of 
accidental injury. There is a sense of lost opportunities here, but as 
the Lord Chancellor said the Act is intended to “clarify the law 
rather than create a revolutionary change in it.” It is questionable 
whether it has achieved even that laudable aim, departing as it 
does from the Law Commission’s draft Bill. Perhaps one of the 
few unqualified advantages of the Act is that it will remove the 
need for future generations of students to read British Railways 
Board v. Herrington.™ This is a poor measure of achievement. 


MICHAEL A. JONES” 


& Business “means much what the courts want it to mean”: Clerk & Lindsell op. cit. 
12-26, 1-133; J. Mesher [1979] Conv. 58-60; M. V. H. Rogers and M. G. Clarke, “The 
Unfair Contract Terms Act 1977.” 

[1972] A.C. 877. 

* Lecturer in Law, University of Liverpool. 


NOTES OF CASES 


ARREST FOR QUESTIONING? 


THE decision of the House of Lords in Holgate-Mohammed v. 
Duke’ on the legality of “arrest for questioning” is of great interest. 
The timing of the decision (whilst the Police and Criminal Evidence 
Bill is before Parliament), the reasons given for it and some of the 
incidental remarks made in the course of the unanimous reserved 
opinion, mark it as a case of importance. It is easy to see that it is 
a leading case. It is not, however, quite so easy to see where it will 
lead us. 

The events which gave rise to the decision began in a mundane 
way. Jewellery was stolen from a house. Later, the owner of the 
property recognised it in a jeweller’s shop window. The jeweller’s 
description of the person who sold the jewellery to him was 
thought to match that of the appellant, who was a lodger in the 
house from which the jewellery had been stolen. The appellant was 
arrested by a police officer acting under section 2(4) of the Criminal 
Law Act 1967, taken to a police station and questioned. After 
being detained for about six hours she was released. She was never 
charged. She subsequently brought an action for damages for false 
imprisonment against the Chief Constable of Hampshire. The crux 
of the case on appeal was the reason which had prompted the 
arresting officer to detain the appellant. Baldly stated, the appellant 
was arrested because the officer thought she would be more likely 
to confess to the crime if she was arrested, taken. to a police station 
and questioned there. rather than in her own home. Was that 
lawful? At trial, it was held that it was not and Mrs. Holgate- 
Mohammed was awarded £1,000 damages. But she was unsuccessful 
on appeal. 

The question which, in Lord Diplock’s formulation, faced the 
House of Lords was: 

“Was it a matter that Det. Con. Offin should have excluded 
from his consideration, as irrelevant to the exercise of his 
statutory power of arrest, that there was a greater likelihood 
(as he ‘believed) that the appellant would yore truthfully 
about her connection with or knowledge of the burglary, if she 
were questioned under arrest at the police station, than if, 
without arresting her, questions were put to her by Det. Con. 
Offin at her own home from which she could peremptorily 
order him to depart at any moment.” 


It was held that Det. Con. Offin’s belief was not irrelevant. The 
arrest had been lawful. In limited circumstances, therefore, the 
House of Lords has now recognised the legality of arrest for 


1 [1984] 1 All E.R. 1054; [1984] 2 W.L.R. 660. 
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questioning. However, before considering the legal merits of the 
decision, it is necessary to emphasise that for two reasons, those 
circumstances are in fact very limited. First, the present decision 
related only to section 2(4) of the 1967 Act. The decision does not 
necessarily imply that a desire to question will be a good reason to 
exercise a power of arrest where some other statutory power is 
involved. The answer will in each case depend on the interpretation 
and the objectives of the particular statute. The answer may well 
be different where other statutes are concerned; it may even be 
different where another subsection of section 2 is under 
consideration: for example, if the arrest was by someone other 
than a constable, under section 2(2); or even by a constable under 
section 2(5) when arresting someone “about to commit an arrestable 
offence” (whatever that may mean). 

The second, and more important, limitation is that Lord Diplock’s 
judgment makes it entirely clear that before the 1967 Act powers 
can be used to arrest for questioning, the precise terms of the 
statute must nevertheless be complied with. Section 2(4) of the Act 
makes it a condition precedent to a constable’s having any power 
lawfully to arrest a person without a warrant that he should have 
reasonable cause to suspect that person to be guilty of the 
arrestable offence in respect of which the arrest is being made. On 
the facts of the present case, both the trial judge and the Court of 
Appeal found that the arresting officer did have reasonable cause 
for his suspicion. The House of Lords did not review those 
findings. In summary, therefore, although the House of Lords 
seem to have discovered 4 power to arrest for questioning, that 
power is only available in limited circumstances. 

What of the legal merits of the decision? The application of the 
principles in Associated Provincial Picture Houses Ltd. v. 
Wednesbury Corp.” to police powers of arrest in an action for 
damages for false imprisonment is an interesting although not 
perhaps the most controversial aspect of the case. There is even a 
little previous authority for the propositions that discretionary 
police powers are only given for particular purposes and that their 
exercise is subject to definition, control and review by the Courts: 
Waterfield’, Blackburn* and more recently, R. v. Chief Constable of 
Devon and Cornwall, ex parte CEGB. > Much more contentious is 
the decision that making inquiries of a suspect in order to dispel or 
confirm a reasonable suspicion, is a legitimate cause for arrest and 
detention at a police station. 

The decision on this point is open to objection on the legal 
merits on four grounds. First, there is no previous authority for it. 
There is in fact precious little authority at all on the purposes for 
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which powers of arrest can be exercised—the analysis of police 
powers on the Wednesbury principles is much too modern for that. 
Of the authority which does exist, a little supports the view that 
the sole purpose of arrest is to commence criminal proceedings, 
principally dicta in Christie v. Leachinsky® and the impression given 
by the Court of Appeal in Hudson’ that an arrest would be 
unlawful if there was no intent to charge. Now if it were really to 
be the law that the sole purpose of arrest is to commence a 
criminal prosecution, it would probably also follow that an arrest 
with only a conditional intent to charge (depending on the results 
of interrogation) would be unlawful. However, the law cannot 
properly be understood today as limiting the purposes for which an 
arrest can be made to cases where there is a present intent to 
charge. For if it were, it would not be possible to arrest where the 
only intent was to prevent the commission or repetition of an 
offence, or to dispose of the offender otherwise than by means of 
proceedings. Section 2 of the 1967 Act itself also shows that the 
legitimate purposes of arrest must be wider than merely the 
commencement of proceedings; for section 2(5) provides a power 
to arrest anyone “about to commit” an arrestable offence. That 
power, ex hypothesi, can never lead to a prosecution. At the 
minimum, therefore, permissible reasons for exercising general 
powers of arrest must include preventing escapes, or the commission 
or repetition of offences. Probably the preservation of evidence is 
also a good reason: McArdle v. Egan.’ But none of this, however, 
compels the conclusion that arrest for questioning is also legitimate. 

The second ground on which the decision is open to criticism is 
that it seems to be inconsistent with Article 5 of the European 
Convention on Human Rights, which provides that “No-one shall 
be deprived of his liberty save in the following cases and in 
accordance with a procedure prescribed by law.” The only relevant 
following case is “(c) the lawful arrest or detention of a person 
effected for the purpose of bringing him before the competent legal 
authority on reasonable suspicion of having committed an offence 
or when it is reasonably necessary to prevent his committing an 
offence or fleeing after having done so.” 

It seems improbable that an arresting officer can himself be 
described as “the competent legal authority.” 

The third point on which objection might be made to the 
decision is the reason of the thing. It is trite law that statements 
made by the accused must be voluntary if they are to be admissible 
in evidence. As Lord Diplock himself has said, no-one can be 
required to be his own betrayer.’° But if a suspect is more likely to 


7 Host) 1 K.B. 124, 130, 135. 
1981) 72 Cr.App.R. 163. 

8 This point is discussed by Professor Glanville Williams in [1954] Crim.L.R. 15. 
? 150 L.T. 71. 
10 Sang [1979] 2 All E.R. 1222, 1230. 
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confess if questioned under compulsion to remain in a police 
station, then what else is this but compulsion with a view to 
betrayal? 

The fourth and final criticism arises from the reasons given for 
the decision by the Court. Lord Diplock justified the decision on 
only two grounds. The first was that questioning a suspect was 
“well established as one of the primary purposes of detention on 
arrest.” The second was the statutory power to grant police bail. 
These factors, in Lord Diplock’s judgment, by implication 
recognised that questioning a suspect was a legitimate cause for 
arrest. Do they really do this? It is undoubtedly true that it is 
widespread police practice to take advantage of any interval 
between arrest. and release or appearance in court, to question 
suspects. But how is that practice to be correctly characterised? Is 
the practice a primary legal purpose of detention after arrest? Or is 
it merely an operational purpose from the point of view of the 
police? In other words, is this practice one of the legal reasons for 
the period of detention; or does the practice merely make gratuitous 
use of a period of detention which comes into existence for quite a 
different reason? This fundamental question was not examined at 
all in the reported judgment. 

What then is the reason for detention on arrest? A good starting 
point is the Report in 1929 of the Royal Commission on Police 
Powers (Cmd. 3297). That Commission pointed out that then (as 
now) after arrest without warrant there is an obligation to take the 
arrested person before the court “as soon as practicable.” The 
Commission thought that this meant “as soon as practicable in 
point of time”; that is, at the next available court. The 1929 
Commission did not think it was permissible to detain after arrest 
for questioning or for inquiries, beyond the time at which the next 
court would sit. A person arrested must either be taken before that 
court or released. Quite clearly, therefore, the 1929 Commission 
did not think that questioning was one of the primary purposes of 
detention on arrest. This view is not unique to the 1929 
Commissioners. Some years later Lords Porter and Morton of 
Henryton seem to have held the same opinion.” 

On this basis, the view that detention for questioning is unlawful 
has continued to attract supporters. For example, as recently as 
1981 Professor Sir Brian MacKenna, in his usual attractive and 
lucid way, felt able to say”: 


“I do not think that the police have power to detain an 
arrested suspect for the purpose of questioning him. They 
have the power to arrest any person whom they reasonably 
suspect of having committed an arrestable offence (1967 Act, 
s.2). But they have the duty under s.43(4) of the Magistrates’ 
Courts Act 1980 of bringing him before the court as soon as 


1 John Lewis & Co. Ltd. v. Tims [1952] A.C. 676, 691, 693. 
12 Paper given at University of Leicester, July 1981. 
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practicable, which I understand to mean at the next available 
court. The law does not forbid them questioning before arrest 
or after. Rule 1 of the Judges’ Rules says that they may do so, 
whether or not he has been taken into custody, and I do not 
doubt that that is the present law. But it is one thing to be 
able to put questions to him while he is in custody until the 
next court is available. It is another to have power to detain 
him beyond that time for questioning or for any other purpose, 
and the police do not have that power.” 


Only two years later, in Millington v. M.P.C.* after a full review 
of the authorities, Forbes J. held that section 38 of the Magistrates’ 
Courts Act 1952 (now section 43(4) M.C.A. 1980) did not give the 
police authority to detain while inquiries were being made. 

There is, therefore, a long and clear tradition which has viewed 
the possibility of questioning in custody as a mere accident of the 
criminal process and not as one of the primary objects of detention 
after arrest. On the other hand, there is also authority which 
appears to suggest that the duty after arrest either to release or to 
take the suspect before the court is not absolute. The cases suggest 
that the duty to take the suspect before the court may be qualified 
in two ways. First, the duty may not arise until charge; arguably, 
until the person arrested has been charged, he cannot properly be 
taken before the court. There are obiter dicta which seem to 
support this view in Wiltshire v. Barrett'*; Houghton’; Hudson*® 
and in Sherman and Apps.” The second way in which the obligation 
to proceed “as soon as practicable” may be limited is that it may in 
fact mean no more than “as soon as reasonable in all the 
circumstances.” Support for this can be found in the Court of 
Appeal decision in Dallison v. Caffery.® 

Recent cases do therefore provide some basis for arguing there is 
a power to detain to enable enquiries to be made or questioning to 
take place after a lawful arrest. However, none of those cases was 
sufficient to persuade Forbes J. in Millington v. M.P.C. (cited 
above) that the police do have lawful power to detain for 
questioning. In the light of this apparent conflict of opinion on the 
nature of the obligation which arises on arrest on suspicion, it is 
disappointing that the House of Lords in the present case did not 
deal specifically with the issue, but rather answered the question 
before them on the assumption that detention for questioning was 
perfectly lawful. In reaching a decision in this way, the House of 
Lords has run the risk of being accused of engaging, not in 
judgment, but in legislation. A critic might point out that in 
approving arrest and detention for questioning, a controversial 


13 The Times, May 28, 1983; 133 N.L.J. 806; full text on Lexis. 
4 [1966] 1 Q.B. 312, 330. 

15 (1978) 68 Cr.App.R. 197, 205. 

16 (1981) 72 Cr.App.R. 163. 

17 (1981) 72 Cr.App.R. 266, 271. 

18 [1964] 2 All E.R. 610. 
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decision has been made on the basis of insubstantial authority and 
at a time when (because of the Police and Criminal Evidence Bill) 
judicial statements on the legality of detention for questioning are 
matters of great political importance: it is worth noting that in the 
Committee Stage of the Bill in the House of Lords, Lord Elton, 
for the Government, was able to take advantage of the decision 
and describe the provisions of the Bill dealing with detention for 
questioning as doing nothing more than placing on a formal and 
statutory basis an established common law principle. If the opinions 
in Holgate-Mohammed had demonstrated that their conclusion 
could be justified after a thorough examination of the authorities, 
the potential for misplaced criticism of the Court for descending 
into the political arena could have been avoided. 

It is proposed in the present Police and Criminal Evidence Bill 
that section 2 of the 1967 Act be replaced and extended. But the 
reasoning of Holgate-Mohammed v. Duke seems likely to apply to 
the extended powers of arrest by a constable which are envisaged 
by the Bill. It will, in one way, be easier to argue for the 
application of the Holgate-Mohammed principle if the Bill becomes 
law, for Part IV of the Bill specifically recognises the legality of 
detention in a police station of a person who has been arrested in 
order “to obtain evidence of the offence for which he is under 
arrest by questioning him.” Nevertheless, if the Bill is enacted, it 
will not solve all the questions which this case provokes. Questions 
which remain unanswered for the present include the applicability 
of the decision (i) to powers of arrest other than those contained in 
the 1967 Act and (ii) to persons other than constables exercising 
powers under any Act. There are probably almost as many other 
unsolved questions as there are possible motives for exercising a 
power of arrest. Thus, other problems may be: is it lawful to arrest 
in order to obtain the right to search the arrested person or the 
premises in which he is arrested or his own premises; to seize 
property for preservation; to conduct an identity parade or a 
medical examination; or to protect third parties or prevent 
accomplices being warned? Finally, if one further example can be 
allowed, can holding charges any longer be regarded as lawful? 
Dicta of Lord Simonds in Christie v. Leachinsky” suggested that 
such tactics were permissible. But can it now be regarded as lawful 
to exercise a power to arrest for offence 1, if the real purpose is to 
interrogate on offence 2; is a desire to interrogate on a particular 
offence a relevant consideration or a proper reason for arrest for a 
quite distinct offence? Commonsense would suggest that it is not. 
MARTIN Dockray* 
LIMITATION PERIODS 


Dove v. Banhams Patent Locks Limited! is the first reported case 
in which the decision of the House of Lords in Pirelli General 


19 [1947] A.C. 573, 593. 
* Lecturer in Law, King’s College London. 
1 [1983] 2 All E.R. 833. 
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Cable Works v. Oscar Faber and Partners Limited* has been 
considered. The facts were that in 1967 the defendants, who were 
burglary prevention specialists, -carried out some work on a 
dwelling-house, which in 1976 was purchased by the plaintiffs. The 
work included the installation of a security gate to protect the door 
to the basement. In 1979 the house was burgled and property 
worth £700 was stolen. The thief gained entry to the house by 
means of the basement, the security gate fitted by the defendant 
proving an insufficient defence. It was found as a fact that the 
defendants had been negligent in the installation of this gate. 
Clearly, there was no contractual relationship between the plaintiffs 
and the defendant, so that the plaintiffs were forced to sue in tort; 
the question was whether their cause of action accrued in 1967 
when the gate was originally installed, or in 1979 when the burglary 
took place. If the former, then the action was barred under section 
2 of the Limitation Act .1980.° 

It will be remembered that in Pirelli it was held that where a 
building was defectively constructed so that at a later stage cracks 
developed in the fabric, the cause of action accrued at the time 
when the cracks came into existence, and not when the building 
was erected. Mr. Justice Hodgson held that the original installation 
of the security gate was comparable with the building of the 
chimney in Pirelli, whilst the occurrence of the burglary was to be 
compared with the coming into existence of the cracks. Accordingly, 
the action accrued only in 1979 at the time of the burglary and was 
thus not statute-barred. It would clearly have been unfortunate if 
the plaintiffs’ action had been held to have become statute-barred 
in, 1973, six years before the burglary. However, it is submitted 
that the decision raises a number of difficult questions which are 
either ignored or glossed over in the judgment. 

The first difficulty concerns the decision of the House of Lords 
in Junior Books Limited v. Veitchi.* It will be remembered that in 
that case it was held that the purchaser of a building had an action 
in tort against a sub-contractor who had installed a defective floor, 
so that the purchaser would be obliged to incur expense in having 
it repaired, although no actual damage had as yet been suffered as 
a result of the defender’s actions. If this action was available in 
Junior Books, then it is hard to see why it was not similarly 
available in 1967 to the then owners of the house which Mr. and 
Mrs. Dove subsequently bought. Further, if the action did become 
available in 1967, then it became statute-barred in 1973, and the 
claim by Mr. and Mrs. Dove should have failed. 

Continuing the same line of argument, it may next be asked why 
in Pirelli itself there was not an action based on the Junior Books 


s [1983] 1 All E.R. 65 H.L. 

3 “An action founded on tort shall not be brought after the expiration of six years 
from the date on which the cause of action accrued.” 
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principle in 1969 as soon as the chimney was built. In short, Dove 
itself highlights an apparent conflict between the decision in Junior 
Books and that in Pirelli. In policy terms, Pirelli, Junior Books and 
Dove are all understandable, yet on the face of it they are 
irreconcilable. These cases highlight the inability of the law to deal 
with the situation where damage resulting from a single breach of 
duty accrues on a number of separate occasions rather than all at 
once. In Pirelli the plaintiffs did suffer damage as soon as the 
chimney was erected, just as Mr. and Mrs. Dove’s predecessors in 
title suffered damage upon the installation of the security gate in 
1967. In both instances the loss which is suffered is purely economic 
loss such as was allowed as the basis of the action in Junior Books. 
The cracking of the chimney in Pirelli and the occurrence of the 
burglary in Dove are occasions of physical damage, and the courts 
have held that on these occasions a cause of action accrued. It 
does not seem possible to deny that- there was also a cause of 
action at the earlier dates, since, based on Junior Books, an action 
by the respective plaintiffs at those earlier dates must have 
succeeded. This can only mean that both in Pirelli and in Dove 
there are two distinct causes of action, each with its own limitation 
period. This analysis may be defended in both Pirelli and Dove on 
the basis of a distinction between economic loss and physical 
damage; it also has the advantage of reconciling these two cases 
with each other and with Junior Books and the decision of the 
Court of Appeal of Forster v. Oughtred and Co.° However, it must 
inevitably create further problems of its own. It is capricious in its 
operation, since, even if the analysis of different kinds of damage 
becomes more sophisticated, it must remain largely a matter of 
chance whether all damage of a particular kind occurs within six 
years of the first occurrence of that kind of damage. Further, it is 
not clear why there is any greater justice in making a distinction of 
this kind than in applying a strict six-year time-limit for all damage 
arising from a particular breach of duty. This difficulty is highlighted 
by a comparison between Dove on the one hand and Forster on 
the other. The burglary in Dove, and the foreclosure of the 
mortgage in Forster were both possible (but not certain) 
consequences of the original breach of duty. Given that breach, 
both were largely beyond control of any party to the subsequent 
actions, and both happened more than six years after the original 
breach. Yet Mr. and Mrs. Dove succeeded, whilst Mrs. Forster 
failed. It is submitted that, as a matter of policy, it makes no sense 
to justify these decisions by reference to the fact that Mrs. Forster’s 
loss was entirely economic, whilst Mr. and Mrs. Dove also suffered 
physical loss. 

The four cases discussed in this note illustrate the inflexibility of 
the law relating to limitation of actions. A major part of the 
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injustice which this can cause arises from the fact that had Mrs. 
Forster, for example, sued before the foreclosure of the mortgage, 
she could only have recovered damages based on an assessment of 
the risk that there might eventually be a foreclosure. Ultimately, 
the solution to these problems must lie in a statutory provision 
allowing the court to recognise a defendant’s liability, and order 
him to pay whatever damages (subject of course to the usual rules 
of remoteness) the plaintiff may later suffer from the breach of 
duty. In the case of personal injuries a power similar to this is 
contained in section 32A of the Supreme Court Act 1981.° It is 
submitted that this power should be extended to all causes of 


action. 
l ANDREW McGEE* 


PROMISES, PROMISES 


IN a recent note in this Review (47 M.L.R. 341) it has been 
suggested that the Court of Appeal’s decision in Burns v. Burns! 
(to reject a cohabitee’s claim to a share of the family home under 
an implied trust) should “occasion no real surprise” since it is 
“doubtful” whether it was “open to the Court of Appeal to decide 
the matter differently.” However, there is reason to believe that 
the principles deployed in Burns are neither as exhaustive nor as 
unproblematic as this view suggests. In particular, the equally 
recent Court of Appeal decision in Gordon v.-Douce’ points to the 
existence of an alternative method of disposing of such cases, the 
ramifications of which extend beyond the arid confines of the law 
of implied trusts. 

The factual similarities between Gordon and Burns were 
considerable—both involved long-standing cohabiting relationships 
(12 and 19 years respectively); in both cases, the women bore 
children, undertook paid employment and kept house for the man; 
and yet, in the result, one woman (in Gordon v. Douce) was 
awarded a quarter share of the family home under a trust, while 
the other (in Burns v. Burns) received nothing. The only possible 
relevant factual distinction between the two cases was that in 
Gordon v. Douce the deposit was paid for out of joint savings, yet 
the Court did not consider this important and relied instead on the 
fact that the woman’s earnings had enabled the man to “save and 
discharge the loans on the property”’; a similar argument was 
unsuccessful in Burns apparently on the basis that the man was not 
in need of such financial assistance*; yet none of this seems 


6 As added by s.6 of the Administration of Justice Act 1982. 
* Lecturer in Law, University of Lancaster. 
' [1984] 1 All E.R. 244: 
2 11983] 2 All E.R. 228. 
3 [1983] 2 All E.R. 228 (the other issue on appeal, the proper date of valuation of 
shares, will not be dealt with here). 
* Fox L.J. [1984] 1 All E.R. 244, 252-3 (esp. 253 d-e). 
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sufficient to justify such a divergence of result. The full explanation 
for this must lie in the fact that the two (differently constituted) 
Courts of Appeal applied different brands of implied trust doctrine 
on each occasion without apparent consciousness of the fact. To be 
fair, ultimate responsibility for this must rest with the House of 
Lords’ decisions in Pettitt? and- Gissing’ which left open the 
possibility of at least two approaches, the difference between which 
should be made explicit. 

On the one hand, there is what one might term the “orthodox” 
doctrine—that is, that a trust should only be implied where there is 
an agreement to share equitable ownership, the best evidence of 
which is a “contribution” (narrowly defined, and almost exclusively 
financial) to the acquisition of the property in question. This 
orthodoxy, drawn from the majority judgments in Pettitt and 
Gissing, found clear expression in the Court of Appeal in Burns v. 
Burns.’ On the other hand, there is the “alternative” doctrine, 
which states that a trust will be implied if the following three 
elements are present—(i) a representation by the property owner, 
or a common assumption between plaintiff and defendant, that by 
acting in a certain way the plaintiff will acquire an interest in the 
property; (ii) the encouragement of or acquiescence in that 

rd rire by the defendant, and (iii) reliance by the plaintiff on 

If these elements are found to exist, the court will endeavour to 
at effect to the expectation or common assumption, whether by 
implying a licence for life (Greasley v. Cooke’), an equitable lien 
(Re Sharpe’) or the transfer of a fee simple (Pascoe v. Turner"), 
It may, of course, divide up the equity by means of an implied 
trust (as it did in Gordon v. Douce), and the mere fact that this is 
the outcome most sought after by cohabitees as a means of winding 
up their legal relationship should not obscure the fact that under 
the “alternative” doctrine the implied trust is merely one of a 
range of possible outcomes based upon what is, in effect, the 
doctrine of proprietary estoppel. 

The consequences of this dichotomy between the “orthodox” 
and “alternative” doctrines exist on several levels. To begin with, 
quite apart from the differences of result yielded in similar 
circumstances, one might note the different role played by the 


§ [1971] A.C. 886. 

7 Fox L.J. p.251 a-f, p.254 b-f; May L.J., p.258 f-h, p.264-5; Waller L.J. was only 
“reluctantly persuaded” to agree with the majority (p. 250). 

ê Such a trust might be called “constructive”; see Lord Diplock in Gissing at p.905 
(although Harpum (1982) 2 OJLS 277 doubts whether he is referring to a constructive 
trust because of his reference to a “common intention”; however, “intention” does have 
a role to play in the constructive trust but only once ‘the Court has decided on other 
grounds to intervene—see infra, Lord Diplock’s judgment can be read in that light); see 
also Browne-Wilkinson J. in Re Sharpe [1980] 1 W.L.R. 219, 223 E-F; Fox L.J. in 
Gordon v. Douce, p.230 f. 
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concept of “consensus” in each case—in orthodox doctrine, 
consensus forms the very basis of the court’s intervention, while in 
“alternative” doctrine it merely determines the appropriate outcome 
once the court has taken the decision on other grounds to 
intervene. This is related to the more practical problem of the 
differing effect of orthodox and alternative trusts on third parties, 
which may be important where the issue is not distribution between 
partners, but the equivalent of the Boland problem as applied to 
cohabitees. : 

There are two questions. First, when does such a trust arise? 
Secondly, is the trust potentially binding on third parties once it 
has arisen and, if so, is it overreachable? As far as orthodox trusts 
are concerned the position must be governed by Williams and 
Glyn’s Bank v. Boland” and Caunce v. Caunce’ for registered and 
unregistered land respectively since neither case involved special 
rules for spouses (although one may wonder whether the rules of 
notice would have precisely the same effect if applied to cohabitees). 
Thus, the orthodox trust arises on making a financial contribution 
(as defined) and binds third parties with notice unless overreached. 
But what about alternative trusts? The position here is much less 
clear since no case has arisen where the precise timing of an 
estoppel has been important, yet the 1925 legislation. seems to be 
premised on an assumption that such precision of timing is possible. 
(Ives v. High is not directly in point because of the element of 
“benefit and burden” which appeared to provide an. independent 
source of obligation). Once such a trust has arisen (whenever that 
is) there are hints in Re Sharpe’ that it may bind a third party with 
notice, although it is difficult to understand how someone may 
have notice of the existence of an estoppel which may only be 
implied ex post facto. Similarly, the “overreachability,” of such 
trusts may be affected by the fact that their existence may be 
confirmed only after the opportunity for compliance with the 
overreaching requirements has passed. We cannot even be certain 
that such trusts fall within the category of overreachable interests. 
What is clear, however, is that the rapid development of estoppel 
is posing potentially enormous strains on the existing conveyancing 
framework. 

A further consequence of this conceptual dichotomy lies in the 
fact that it is impossible to isolate discussion of these legal rules 
from broader debates concerning the legal recognition of the value 
of housework and child-care, since the alternative doctrines under 
discussion clearly differ in their capacity to recognise and give 
effect to this. The orthodoxy’s insistence on a financial contribution 
clearly shows that it cannot, whilst the “alternative” doctrine, 
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which looks to expectation rather than contribution, and which 
requires no financial expenditure as evidence of “reliance” (Greasley 
v. Cooke’*) is much more fruitful in this respect. Thus, it could be 
open to a court to argue that sustained long term cohabitation, 
involving housework and child-care could form the basis of an 
expectation or common assumption of property ownership and that 
the performance of those functions (which might entail forgoing 
other opportunities) could constitute “reliance” for the purposes of 
the doctrine. This appears to be the current American position,” 
though, admittedly, it goes further than any English case hitherto 
decided, all of which (with the exception of Greasley v. Cooke) 
have involved either physical labouring,’® paid labour outside the 
home”? or expenditure on household improvements.” Yet once 
contributions such as these have been recognised, how does one 
decide where to draw the line? Is there a distinction of any merit 
between, say, paid employment and housework as grounds for a 
trust? Both contribute in their own way to the household either in 
the form of wages or in the form of work freely given”; yet one 
suspects that the courts are likely only to reward those activities 
which are exceptional or additional to the “normal” activities of a 
dependant partner and to refuse to recognise as “reliance” those 
activities; such as housework or child-care, which merely fulfil 
generally held expectations (at least amongst the judiciary) 
concerning the dependant partner’s role. This would explain the 
courts’ reluctance hitherto to recognise purely domestic labour as 
the grounds for a trust, (just as it would explain Greasley v. 
Cooke, where domestic labour was recognised but was in that case 
performed by a housekeeper rather than a “wife”); yet it should 
also serve to emphasise that there is nothing inherent in the 
alternative doctrine preventing courts from taking such contributions 
into account. All this, of course, presupposes that it would be 
desirable to extend implied trust doctrine in this way, rather than 
leaving it to Parliament” or doing nothing at all.” 

A further significance of the doctrinal dichotomy lies in the fact 
that each represent a differing judicial conception of the notion of 
property. If we adopt the sociological notion of property as a 
means of “access to a resource”“—in this case housing or capital 
investment—then it becomes clear that the two doctrines regulate 


16 note 9 supra. 

17 Marvin v. Marvin 557 Pacific Reporter 2d Series, 106, 122-3. 

18 Cooke v. Head [1972] 1 W.L.R. 518; Eves [1975] 1 W.L.R. 1338. 

19 Gordon v. Douce (supra). 

20 Pascoe v. Turner (supra). 

21 To view housework as “productive labour” deserving of a “wage” is controversial— 
see Ellen Malos, Introduction to The Politics of Housework (1980), E. Malos (ed.) 

2 See the concluding sentence of Fox and May L.JJ.’s judgments in Burns; see also 
Harpum (note 8 supra). 

23 Deech, “The case against the legal recognition of cohabitation” 1980 I.C.L.Q. 480. 

4 Vilhelm Aubert, “On the relationship between Legal and Sociological Conceptions” 
in E. organ E. Klausa and H. Rottleuthner (eds.), Alternative Rechtsformen und 
Alternativen zum Recht, p.117, 121-6. 
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access to those resources in very different ways. While the orthodox 
doctrine appears to adhere to a traditional individualist notion of 
exchange (i.e. an equitable share in return for a financial 
contribution), the alternative doctrine is clearly regulating access 
according to the purposive notion of “preventing inequity.” This is 
arguably a private law example of a more general conceptual 
development in the notion of property noted by Macpherson” (and 
others), that is, a right not to be excluded from access to the 
“means of life.”° Although the alternative doctrine by no means 
guarantees access to the resource in question, it does at least 
envisage a broader range of activities entitling one to participate; 
and although the “inequity” at which it is directed is specific to the 
relationship between the parties involved, and does not entail 
provision of the “means of life” for all, its potential effect in 
redrawing the balance of inequality for a significant number of 
the community should not be underestimated. These different 
conceptions of property appear to be associated with what Duncan 
Kennedy has identified as “different modes of judicial rhetoric,”?’ 
what he terms “individualism,” that is, “the making of a sharp 
distinction between one’s interests and those of others” and “a firm 
conviction that I am entitled to enjoy the benefit of my efforts 
without an obligation to share or sacrifice them to the interests of 
others,” and “altruism,” that is, “the belief that one ought not to 
indulge a sharp preference for one’s own interest over those of 
others .. . (it) . . . enjoins us to make sacrifices, to share and to 
be merciful.”” These two rhetorical modes are, Kennedy argues, 
associated with two opposed methods of disposing of problems of 
substantive law, the one based on “rules” and the other based on 
“standards,” the latter referring “directly to one of the substantive 
objectives of the legal order” such as “good faith, due care, fairness, 
unconscionability, unjust enrichment and reasonableness”*’; while 
rules are associated with individualism (in that the arguments in 
favour of each are couched in similar terms), so standards are 
associated with altruism. The point I wish to make here is that, 
unlike the orthodox doctrine, the alternative doctrine is frequently 
couched in language suggestive of a “standard” in Kennedy’s 
sense—thus one finds frequent use of work such as “inequitable” 
(per Lord Diplock in Gissing; also Fox L.J. in Gordon v. Douce) 
and “unjust” (per Lord Denning in Greasley v. Cooke) in the 
formulation of the doctrine; and that, given what has already been 
said concerning the evolving and redistributive notion of property 
that is evidenced by the alternative doctrine, we can say that there 


23 C. B. Macpherson, “Capitalism and the changing concept of property” in Kamenka 
and Tay (eds.) Feudalism, Capitalism and Beyond. 

% op. cit., p.118. 

27 “Form and Substance in Private Law Adjudication” (1976) 86 Harvard L.R. 1685. 

23 op. cit. p.1713. 

29 op. cit. p.1717. 

% op. cit. p.1688. 
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is here some evidence to support Kennedy’s “common intuition” 
that there does exist a link between standard-based decision-making 
and the altruist rhetorical mode. This would explain why the 
precise boundaries of the alternative doctrine, particularly as 
affecting third parties, are so much in doubt—it is suggestive of a 
judicial method that is more concerned with the fairness of the 
result than with the individualist virtues of the certainty or 
predictability of rules. It would also tend to support Atiyah’s view 
that “reliance-based” obligation is “closely associated with a 
paternalist social philosophy, and a redistributive economic 
system.”*! 

Perhaps, then, Gordon v. Douce and Burns v. Burns are not so 
much evidence of a simple conflict of doctrine in the Court of 
Appeal, but of a conflict of a more fundamental nature. It is 
perhaps unfortunate that the family home should be the focus for 
this conflict, although it is possible to understand how this has 
come about—the concurrent rise of cohabitation and home 
ownership, combined with an increasing tendency in the Court of 
Appeal over the last decade or so to protect parties from the full 
consequences of informality (though whether this tendency will 
survive Lord Denning’s retirement remains to be seen); its eventual 
resolution, however remains uncertain. A suitable starting point 
might be a recognition of the conflict that it has been the purpose 


of this note to highlight. 
Jonn DEwar* 


A MATERIAL FACTOR—DEFENCES TO CLAIMS FOR EQUAL PAY 


WHEN is a “material factor” a “material difference?” When is a 
factor or difference “material?” These questions are central to the 
interpretation of section 1(3) of the Equal Pay Act 1970 as now 
amended by the Equal Pay (Amendment) Regulations 1983.! This 
subsection provides an employer with a defence to a claim under 
the Act where he shows that the variation in pay (or other 
contractual terms) is genuinely due to a material factor other than 
the difference of sex, which, in cases of like work or work rated as 
equivalent, must be a material difference between the woman’s 
case and the man’s. The main questions which arise on this 
provision turn on the correctness of two leading decisions: that of 
the Court of Appeal in Clay Cross (Quarry Services) Ltd. v. 
Fletcher and that of the E.A.T. in Jenkins v. Kingsgate (Clothing 
Productions) Ltd. (No. 2).° Consideration of section 1(3) and of 
these authorities is prompted by the case of Rainey v. Greater 
Glasgow Health Board.* 


31 P, Atiyah, The Rise and Fall of Freedom of Contract (1979), p.6-7. 
* Lecturer in Law, University of Warwick. 

1 S.I. 1983 No. 1794. 

2 [1979] 1 All E.R. 474. 

3 [1981] ILR.L.R. 338. 

4 [1984] I.R.L.R. 88; an appeal to the Court of Session is anticipated. 
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The essential facts of this case were that all but one of the male 
prosthetists employed by the N.H.S. in Scotland were paid at rates 
higher than the established N.H.S. rate paid to the remaining, 
mainly female, prosthetists. This resulted from a decision to pay 
private sector rates to attract staff to the understaffed N.H.S. 
prosthetic service. The majority of the E.A.T., sitting in Scotland, 
held that the employer had for that reason rebutted the presumption 
of equal pay arising from the fact that the woman applicant was 
engaged on like work with her higher paid male counterpart. The 
employer had shown that the variation in pay was genuinely due to 
a material difference other than sex, namely the different methods 
of entry into the service. This conclusion, the majority felt, was 
“logically inescapable” since men recruited into the N.H.S. at the 
time the female applicant was would have been paid the N.H.S. 
rates; women later recruited from the private sector would, had 
there been any, have been paid the higher private sector rates. 

The applicant had sought to avert this conclusion by reference to 
two arguments: (1) that there was in reality no “difference between 
her case and his” as required by section 1(3) in cases of like work; 
(2) that even if there was, it could not be relied on since, contrary 
to the requirement laid down by the E.A.T. in Jenkins v. Kingsgate 
(No. 2) it had a disparate impact on women and was not reasonably 
necessary to obtain a result desired by the employer, other than 
cheap female labour. l 

As to the first argument, the starting point is necessarily Clay 
Cross v. Fletcher wherein the Court of Appeal held that in order to 
decide whether there is a “material difference” “the tribunal is to 
have regard to her and him, to the personal equation of the 
woman as compared to that of the man, irrespective of any 
extrinsic forces which led to that variation in pay.” According to 
the court relevant factors therefore include length of service, skill, 
qualifications and productivity. Irrelevant factors include “the 
circumstances in which they came to be employed”® and “the fact 
that [the employer] could not get anyone else,”’ hence had to pay 
what was asked. In the light of this how did the E.A.T. in Rainey 
avoid what appears to be the “logically inescapable” conclusion 
that the employer was not relying on a difference in the personal 
equation but rather on extrinsic forces, namely the “bargaining 
factor”? that higher rates had become necessary to recruit staff to 
the N.H.S.? One can only conclude, with the dissentient, Mr. Bell, 
that they did so by turning the facts upside down. The “different 
methods of entry” referred to by the majority as constituting the 
material difference involved only different rates of pay, which in 
eee ee 


3 Per Lord Denning M.R. [1979] 1 All E.R. 474 at 477. 
6 Per Lawton L.J. at 480. 

7 Per Browne L.J. at 482. 

8 Ibid. 
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turn resulted from “the circumstances in which they came to be 
employed” and not from any difference between her and him. 

The majority in Rainey did concede that the case was superficially 
similar to Fletcher’s case, but sought to distinguish it on the ground 
that Rainey was not a case of a genuine attempt to seek equal pay 
for a woman but an attempt to secure an increase for all prosthetists 
paid on N.H.S. rates (since were the women successful any men on 
N.H.S. rates would seek equal pay with them). In the opinion of 
the majority this factor, as well as constituting an improper use of 
the legislation,? emphasised that the variation in pay had nothing 
to do with sex. It is this last point which is the crux of the issue. In 
cases of like work it is not enough that the employer show that the 
variation has nothing to do with sex, he must show that the 
variation is genuinely due to a (material) difference between her 
case and his. 

To put this point in the language of the now amended section 
1(3), it is not enough in cases based on like work or work rated as 
equivalent (though it is in cases of work of equal value) that the 
disparate treatment is due to a (material) factor other than sex, it 
must be due to a (material) difference between her case and his. 
Under the amended subsection the tribunal must perforce distinguish 
between material differences and other material factors. If the 
approach adopted by the E.A.T. in Rainey were followed in the 
interpretation of “material difference,” what content would be left 
to the notion of a material factor which is not a material difference? 
How else were the two intended to be distinguished other than by 
excluding from the concept of a material difference extrinsic factors 
such as market forces?!° The effect of a decision such as Rainey is 
surely to render meaningless a distinction which Parliament has 
now sought to entrench in the law. 

There are, however, reasons for suggesting that the unhappiness 
of the Rainey majority with the decision in Clay Cross v. Fletcher 
was appropriate and hence that the Amendment Regulations seek 
to preserve a distinction which cannot validly be sustained. First 
there is the issue of policy. The Court of Appeal in Fletcher 
thought it necessary to exclude extrinsic economic factors so as to 
prevent the Equal Pay Act becoming a dead letter. On the 
contrary, as was said in Albion Shipping Agency v. Arnold,” “if 
there is a sufficient explanation for the different wages paid which 
has nothing to do with the sex of the employees, the purpose of 
the legislature is not going to be achieved by insisting on equal 
wages and indeed to do so might be thought unfair.” 





9 sed quaere? Doubtless the new equal value provisions will be used to the same ends. 

10 Though it is noteworthy that that concept includes such apparently “extrinsic” 
factors as the place of work AT v. Varley pers) I.R.L.R. 408) and the time of 
working (Kerr v. Lister & Co. [1977] IL.R.L.R. 259 

11 [1981] I.R.L.R. 525 at 528-529. 
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Secondly, the Fletcher decision was in part predicated on the 
confident assumption that the European Court of Justice in its 
interpretation of Article 119 of the EEC Treaty would not allow an 
employer to rely on “such a vague conception as economic factors 
or market forces.” This assumption proved entirely misplaced, as 
Macarthys Ltd. v. Smith’ and Jenkins v. Kingsgate (Clothing 
Productions) Ltd. show. Three factors point to its thus being an 
error on the part of a court or tribunal to exclude reliance on 
economic factors in “like work” or “work rated as equivalent” 
cases. First, our courts and tribunals should so construe the Act 
and the Amendment Regulations as to ensure conformity with 
EEC law” (though it is admittedly difficult to see, in the light of 
the clear distinction between material differences and other factors 
introduced by the Regulations, how this can be done). Secondly, 
Article 199 is directly applicable, operating either as impliedly 
amending the United Kingdom legislation or as a “separate, free- 
standing right.”’ Thirdly, and, it appears, a logical corollary, “a 
defence based on:the provisions of [the] treaty is a defence in 
English law.”?¢ 

It seems, then, that the Rainey majority rightly had regard to 
what were in reality extrinsic economic factors. It does not yet 
follow, however, that they came to the right conclusion having 
done so. In terms of section 1(3), firstly, what is relied on by the 
employer must be “material”; secondly, it must be “other than the 
difference of sex.” : 

Though this is admittedly not apparent from the judgment of the 
E.A.T. in Jenkins v. Kingsgate (No. 2), it is submitted that it is 
the interpretation of the word “material” which legitimates the 
requirement laid down in that case (and doubted in Rainey) that 
where the factor relied on by the employer as a defence involves a 
disparate impact on women it must be shown that the difference in 
pay was “reasonably necessary in order to obtain some result 
(other than cheap female labour) which the employer desires for 
economic or other reasons.”’’ It is submitted that the word 
“material” must be used in section 1(3) in other than a causal 
sense, else it would be superfluous. A legitimate interpretation, 
then, of a “material” factor or ‘difference is that it is one which is 
capable of justifying the differential treatment based on it. 





12 [1980] I.R.L.R. 210. 

3 [1981] I.R.L.R. 228. 

14 European Communities Act 1972, s.2(4); Garland v. B.R.E.L. [1982] I.R.L.R. 257; 
Jenkins v. Kingsgate (No. 2) (supra); authorities are legion. See post. 

15 Albion Shipping Agency v. Arnold [1981] I.R.L.R. 525 at 528. 

'© Application des Gaz S.A. v. Falks Veritas Ltd. [1974] Ch. 381 at 399, per Stamp L.J. 
It should be noted, furthermore, that it is illogical to limit the material factor defence to 
cases of equal value since the Government’s justification for introducing the wider 
defence (because equal value claims allow comparison between different jobs in which 
differing economic circumstances apply, to quote Lord Gowrie) applies equally to jobs 
rated as equivalent. , 

'7 Jenkins v. Kingsgate (No. 2) [1981] 1.R.L.R. 388 at 394. 
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Consistently with the case law under the Sex Discrimination Act 
and the Race Relations Act a factor or difference would be 
regarded as material if “right thinking people [the tribunal?] 
would think it a sound and tolerable basis”?! for the variation; or, 
to use the approach, based on Griggs v. Duke Power Co.,” 
favoured by the Jenkins E.A.T., if the differential treatment arising 
from it is reasonably necessary to the attainment of some business 
objective not related to sex. 

This latter version, however, (though not necessarily the former) 
is arguably inconsistent with the European Court’s ruling in 
Jenkins”? which clearly treats the employer’s intentions in fixing the 
pay policy as a relevant factor. The Court’s pronouncement on this 
was more than usually Delphic but it is submitted that it permits an 
employer to explain a variation in pay which has a disparate impact 
on women by reference to an intention on his part to achieve some 
non-discriminatory ‘objectively justified’ purpose. As argued earlier, 
contrary to what was held by the E.A.T. in Jenkins, this defence, 
as a defence under Article 119, is equally a defence in English 
law.?! The employer need not, then, go on to demonstrate that the 
pay policy is in fact reasonably necessary to the attainment of his 
objective merely that he has pursued that policy with that intention. 
But surely this difference is more apparent than real? At the least 
it will be more difficult for an employer to maintain that the 
attainment of a particular purpose is and remains his true intention 
(which is surely what is required) in the absence of evidence that 
the pay policy is in fact reasonably necessary to its attainment (a 
fortiori in the presence of evidence that it is not). 

In the Rainey case, then, the employer had at least to show an 
objectively justified purpose behind its pay policy. This is not to 
say however, as was clearly assumed by the E.A.T., that the 
employer has to justify the introduction of the higher rates of pay. 
What the Act requires is that the employer show that the variation 
in pay is genuinely due to a material factor/difference. The 
employer’s evidence in Rainey is thus directed to the wrong issue, 
namely why higher rates were introduced, and not to the issue of 
why the variation existed; in other words, to why the lower rates 
were maintained. The maintenance of the differential is not 
explained by the need to recruit more staff. There may have been 
some other market force at work, such as a lack of bargaining 
power on the part of existing employees, but this, of course, was 
not considered. 





18 Ojutiku v. M.S.C. [1982] I.R.L.R. 418 at 421, per Eveleigh L.J. 

19 (1971) 402 U.S. 424. 

20 [1981] IL.R.L.R. 228. 

21 ‘The argument that by conferring greater ue on employees than under EEC law 
one does not contravene s.2 of the European Communities Act 1972 fails to take into 
account the effect of s.2 in incorporating defences under the Treaty into English law and 


fails to recognise that by conferring greater rights on employees one effectively deprives 
employers of rights. 
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This brings us to a final point, again not fully considered in 
Rainey. As well as being “material” the factor/difference relied on 
must be “other than the difference of sex.” Consistently with 
Shields v. E. Coomes (Holdings) Ltd.” , Snoxell v. Vauxhall Motors 
Ltd.” and Albion Shipping Agency v. Arnold“ this would mean 
that where past sex discrimination has contributed to the variation 
the employer cannot succeed. It could be argued therefore that an 
employer who relies on market forces or bargaining factors as a 
defence must show that these forces or factors have not been 
influenced by sex discrimination, the exploitation of female labour. 
(This sort of approach is clearly of vital significance to cases 
brought under the new equal value amendment, or its efficacy 
would be much diminished). It could also be argued that right- 
thinking people would not consider reliance on a market influenced 
by sex discrimination to be a sound and tolerable basis for a 
variation in pay. Yet if EEC law allows reference to the employer’s 
intentions does it therefore only prohibit conscious exploitation of 
female labour? Arguably, and regrettably, the answer is yes. But 
again, if the employee can show that the market is indeed affected 
by sex discrimination, at least the employer cannot legitimately 
continue his policy for the future. 

To summarise the conclusions of this note: first, the equal value 
amendment has institutionalised in the law the distinction between 
differences in the personal equation and extrinsic factors established 
in Clay Cross v. Fletcher. Secondly, this distinction in the defences 
available to different equal pay claims cannot validly be maintained 
in law or policy. Thirdly, the law does require an employer to 
justify a pay policy which has a disparate impact on women. 
Fourthly, it is the variation in pay which must be justified. Fifthly, 
the employer ought not to be capable of relying on economic 
factors which have been influenced by sex discrimination, either 
because they are not “material” or because they are not “other 
than the difference of sex.” Finally, a defence under Article 119 is 
in effect a defence under the Equal Pay Act hence the market may 
be relied on, but so also it seems may a lack of discriminatory 
intent (at least as evidenced by some other legitimate intent). 


PETER SCHOFIELD* 


THE CLIENT AND RESTRAINT OF TRADE 


You are a client of solicitor X, a partner in the firm, ABC & Co. 
Midway through the preparation of your case X leaves ABC & Co. 
and joins the firm DEF & Co. Can you be prevented from 
instructing him to continue to prepare your case because of an 
agreement between him and his former partners in ABC & Co.? 


ILR.L.R. 263. 
I.R.L.R. 123. 


2 [1978 

23 (1977 

” [1981] I.R.L.R.. 525. 
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In Deacons v. Bridge! the Privy Council unanimously held that 
you can be. The defendant solicitor had been a partner in a large 
and well established firm in Hong Kong. The partnership agreement 
contained the following restrictive covenant, “If a partner ceased to 
be a partner he was not to act as a Solicitor in Hong Kong for a 
period of five years for any.client of the firm or any person who 
had been a client in the three years preceding his departure from 
the firm.” In upholding this covenant the Privy Council found that 
it was not unreasonable in scope and duration to protect the 
interests of the parties. They further stated that it was reasonable 
in the public interest adding that any view to the contrary would 
be inconsistent with a considerable volume of authority, particularly 
Fitch v. Dewes*, and unjustified in principle. 

_ It is beyond doubt that the decision in Deacons is in line with a 
large body of authority even though it does not seem that a 
covenant expressly preventing a solicitor from acting for his former 
clients has been litigated. The courts have upheld covenants 
expressly restraining doctors from treating patients of their former 
practice,’ and in spite of the particularly close relationship between 
an employed hairdresser and his customers the court upheld a 
corresponding restraint in Marion White Ltd. v. Francis.* Similarly 
covenants preventing tradesmen from dealing with customers and 
ex-customers of their previous employers have also been upheld.° 
However, the leading authority involving solicitors is the decision 
of the House of Lords in Fitch v. Dewes in which the covenantor 
solicitor was restrained from acting in a professional capacity within 
seven miles of Tamworth Town Hall.° There are two possible 
constructions of this type of “area restraint” clause’: the covenant 
could be interpreted either as a “brass plate” covenant, that is a 
covenant against establishing a practice in the proscribed area, or 
as a covenant against acting for any client resident therein, 
irrespective of where the solicitor is subsequently based. The 
balance of authority clearly favours the latter construction; indeed 
it seems that only Whitehill v. Bradford? supports the former view. 
In Fitch v. Dewes it was accepted as beyond question that the 
solicitor could not act for any client resident within seven miles of 
the Town Hall, otherwise the exception in favour of the North 
Warwickshire Miners ‘Association at Tamworth would have been 





1 [1984] 2 All E.R. 19. 

2 [1921] 2 A.C. 158. 

3 McFarlane v. Kent [1965] 1 W.L.R. 1019. 

7 (1972) 1 W.L.R. 1423. 

5 See, e.g., Home Counties Dairies Ltd. v. Skilton [1970] 1 All E.R. 127; Plowman v. 
acrid et 2 All E.R. 13. 

6 A more extreme authority is Whittaker v. Howe (1841) 3 Beav. 383 where the 
covenantor solicitor was prevented from acting anywhere in Great Britain for 20 years. 
See also May v. O'Neill 875) 44 L.J. (Ch.) 660. 

7 See Russell L.J. in Lyne-Pirkis v. Jones [1969] 1 W.L.R. 1293, 1299. 

8 [1952] 1 Ch. 236 but even this case is disapproved on this point by Russell L.J. in 
Lyne-Pirkis, ibid. 
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superfluous. Thus, it is only because this construction is adopted 
that the area covenant in Fitch v. Dewes provided wider protection 
than would a covenant preventing the outgoing solicitor acting for 
former clients: not only can the outgoing solicitor not act for 
former clients? he cannot act for anyone else resident within the 
seven mile radius either. However, while such area covenants may 
be no more than is necessary to protect the goodwill of provincial 
practices it may be strongly argued that they are wider than 
reasonably necessary to protect the goodwill of practices in such 
places as Hong Kong and the City of London where there is a high 
density of solicitors and business clients. It must be for this reason 
that client restraints, with their lesser protection, have been 
adopted. 

However, it may be noted that this discussion of whether or not 
area and client restraints are valid is concerned solely with the 
question of whether or not they are more than is necessary to 
protect the practice goodwill. Yet as Lord M’Naghten makes clear 
in Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co. 
Ltd., to be valid a covenant in restraint of trade must not only be 
reasonable in the interests of the parties it must also be reasonable 
in the interests of the public. 

The tenor of the judgement in Deacons reveals an overwhelming 
concern with the proprietary interest of the covenantee in the 
goodwill of the firm and in particular with the question whether 
the covenant was no more than necessary to protect the interests 
of the plaintiff, there being an underlying assumption that if this 
was so then the public interest was vindicated. In so doing the 
Privy council followed the orthodox approach. Indeed the emphasis 
in the past has been that the goodwill of the firm is precisely the 
interest which the covenantee is entitled to protect. The fiduciary 
relationship and close links between solicitor and client essentially 
constitute the goodwill of the practice and it is therefore this very 
relationship which generates the need for protection. The locus 
classicus on the point is Fitch v. Dewes. Here none of the judges 
gave any real consideration to a separate head of public interest 
unallied to the interests of the parties. Lord Birkenhead makes this 
plain’: 

“There is therefore nothing in the clause which I have read 
which conflicts with public interest unless, of course, it exceeds 
what is necessary for the protection of the covenantee, in 
which case the excess itself would be against the public 
interest.” 


2 ae in the unlikely circumstances that the client lives outwith the seven mile 


radi 
a0 T1894] A.C. 535, 565. 
1 The remarks of Farwell J. in Dickson v. Jones [1939] 3 All E.R. 182, 188 are 
particularly in point. : 
12 Supra, note 2, at pp.165-166. 
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In short, throughout the decided cases, the public interest is seen 
primarily as the sum of the individual proprietary interests.’ No 
doubt was thrown upon the propriety of these decisions until the 
Court of Appeal gave judgement in Oswald Hickson Collier and 
Co. v. Carter-Ruck.“ In this case the partnership agreement 
provided that an outgoing partner was not to approach, solicit or 
act for any client of the firm except for any client introduced to the 
firm by the partner. The Court of Appeal found that the particular 
client who was the subject of this dispute fell within the exception 
but Lord Denning expressed the view, with which all their lordships 
agreed, that because of the fiduciary relationship between solicitor 
and client it is against public policy that the solicitor should be 
precluded from acting for his client when that client wanted him to 
act, especially in pending litigation. Moreover, the issue was again 
raised before the Court of Appeal in Edwards v. Warboys” in 
which it was recognised that a serious legal issue was involved, so 
much so that Sir John Donaldson refused to comment on it at all 
without first hearing full argument. Nevertheless, the Privy Council 
in Deacons roundly condemned Lord Denning’s remarks as being 
contrary to both authority and principle without having heard any 
arguments on this point.’ 

Prior to Esso Petroleum Co., Ltd. v. Harper’s Garage (Stourport) 
Ltd.” in so far as public interest is concerned although there has 
been no decision on the point it has been accepted obiter that a 
covenant will be invalidated if it would create a monopoly or 
service vacuum.’® Bull v. Pitney Bowes” was an exception which 
marked a new awareness in the law that public policy is a separate 
and primary standard against which the covenant must be tested. 
The public interest was seen to lie in ensuring that the nation was 
not deprived of the particular skills of highly trained individuals; 
the removal of even one such person from the labour market 
would be contrary to the public interest.” In Esso this primacy of 
public policy was reasserted. In the words of Lord Pearce, “public 
policy is the ultimate basis of the courts’ reluctance to enforce 
restraints. Although the decided cases are almost invariably based 
on unreasonableness between the parties; it is ultimately on the 
ground of public policy that the court will decline to enforce a 
restraint as being unreasonable between the parties.”* There is 


13 e.g. Whittaker v. Howe, supra, May v. O’Neill, supra, Way v. Bishop [1928] 1 Ch. 
647, Edmunds v. Plews (1860) 3 L.T. 145. 

se CE [1984] 2 All E.R. 15. 

15 (1983) 127 S. J. 287. 

16 Īt was conceded that the outgoing solicitor could not act for those clients with whom 
he had personal contact. The argument focused on whether he could act for other clients. 

17 [1967] 1 All E.R. 699. 

18 Whitehill v. Bradford, supra, Davis v. Mason (1793) 5 Term Rep. 118. 

19 [1966] 3 All E.R. 384. 

2 Surgeons, skilled engineers and export salesmen were expressly identified as falling 
within this group. 

21 Supra. note 17 at 724. Lord Wilberforce also stressed the importance of the public 
interest (at 735) and Lord Hodson expressly rested his decision on the public interest 
rather than on the interests of the parties (at 722). 
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thus a clear warning from the House of Lords that the courts 
should in future recognise that the public interest is not necessarily 
synonymous with the reasonableness of the inter partes agreement. 

However, though this is easily stated it is clearly difficult and 
complex in application. The first, and objective, task facing the 
courts is to identify the issues which impinge upon the public 
interest. This enquiry will necessarily produce a range of conflicting 
values. The second, and subjective, task is then to weigh these 
conflicting values in the light of all the circumstances of the 
particular case. The latter task is aggravated because the sand, of 
public policy are continually shifting.” Then the final and most 
demanding task is to decide where the balance is to be struck. 

In the case of solicitors the following issues of public interest are 
identifiable. On one side of the scales there will be weighed the 
public interest in upholding bargains freely struck; the public 
interest in protecting the covenantee’s proprietary interests, which 
supports a restraint directed against the active creation of a new 
practice by the covenantor impinging upon the client base of the 
covenantee’s business; there is arguably a public interest in 
maintaining the present organisation of the solicitors’ profession as 
is recognised in Deacons itself where it was pointed out that if 
goodwill is not protected solicitors will be unlikely to allow younger 
people to join their practices. On the other side of the scales there 
will be weighed the public interest in each person having the 
liberty to exercise his own calling and, as a corollary, in each client 
being free to exercise a choice in the market; some would argue 
that the public interest is against protecting the goodwill in 
solicitors’ practices, for example an extreme statement of this view 
might be to transfer the provision of legal services from the private 
to the public sector. 

The determining factors, however, must be the weight given to 
the public interest in each client being free to instruct the solicitor 
of his choice and, on the other hand, the public interest in 
protecting the practice goodwill and thereby ensuring established 
practices take in young solicitors. The Privy Council in Deacons 
stressed only the latter, disregarding completely client interest. 
While it is true to say that “the clients are clients of the firm rather 
than of an individual partner”? this overemphasises the legal status 
of the relationship and ignores a justifiable client expectation to be 
able to continue to consult his solicitor. It may indeed be, as 
suggested by Lord Denning,” that the fiduciary relationship 
between client and solicitor is of such a special character that it is 
against the public interest for a client ever to be prevented from 


2 For a pertinent illustration compare the statement of Lord Langdale M.R. in 
Whittaker v. Howe supra at 154 with the views of Thesiger J. in Bull v. Pitney-Bowes 
supra. 

See Lord Fraser at p.26. i 

% Oswald Hickson Collier and Co. v. Carter-Ruck [1984] 2 All E.R. 15 at 18. 
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continuing to instruct his solicitor, or, as again suggested by Lord 
Denning,” this could be restricted to cases where there is pending 
litigation. The argument in favour of this latter view, is clearly 
manifest in a consideration of cases ranging from the business 
client, for whom the solicitor may have spent many hours mastering 
the details of a.complicated case, to the criminal or divorce client 
where the solicitor has spend considerable time and energy building 
up confidence and trust. Another view could be to hold as valid 
clauses which prohibit active solicitation of clients but allow the 
client of his own initiative to seek out the-services of the covenantor 
solicitor, although in practice the problem would be one of proof. 
Perhaps, with provincial practices, a way forward would be to 
develop the reasoning of Russell L.J. in Lyne-Pirkis v. Jones so 
that henceforth there could be a presumption that covenants 
affecting solicitors would be construed as “brass plate” covenants. 
This would serve to protect the goodwill by discouraging continued 
solicitor-client contact but the determined client would not actually 
be prevented from seeking out his solicitor. . 

Discussion thus far has been confined to solicitors. The Privy 
Council in Deacons makes it clear that any decision with respect to 
them will have ramifications in other professions. This concern 
cannot invalidate the general argument. Furthermore, a decision in 
respect of one profession clearly cannot be applicable to- all 
professions and occupation. The weight to be given to the client or 
customer interest varies from one to the other.” Thus in the case 
of most tradesmen very little weight will be given to it because 
substantially the same service will be available elsewhere.” Greater 
importance clearly needs to be attached where there is a fiduciary 
quality to the relationship or perhaps where there is no fiduciary 
element but the service is the supply of personal skill, for example 
hairdressing or tailoring.” , 

Regrettably the Privy Council felt able to dismiss Lord Denning’s 
views without hearing full argument. This omission in the face of 
clear arguments in support of Lord Denning must lead to a 
questioning of the authority of Deacons. Furthermore, the Privy 
Council have missed the opportunity presented to them of 
developing the role of public interest in contracts for restraint of 
trade—a role which the House of Lords in Esso recognised has 
been sadly neglected. It is unfortunate if the decision marks a 
return to the days when the courts were involved with the sole 
issue of protecting goodwill finding as conclusive the fact that the 
restraint was reasonable in the interests of the parties. 

ANN SPOWART-TAYLOR* 
Barry HouGu* 
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- % Clearly a patient would be justifiably aggrieved to learn he could not complete his 
course of treatment with his psychiatrist. 

7 Home Counties Dairies v. Skilton, supra. 

28 Marion White v. Francis, supra. 
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Essays IN JURISPRUDENCE AND PHILOSOPHY. By H.L.A. Harr 
[Oxford: Clarendon Press. 1983. viii and 396 pp. £17.50 cloth, 
£7.50 Paper. | 


H.L.A. Hart. By Nem MacCormick. [London: Edward Arnold. 
1981. 184pp. £9.95 cloth, £4.95 Paper.] - 


Essays in Jurisprudence and Philosophy reprints 17 essays that Hart 
published between 1953 and 1981. Leaving aside what has already appeared 
in Punishment and Responsibility and Essays on Bentham, this is a fairly 
complete collection, but some things are left out. One of them is “Are 
there any Natural Rights?” whose main argument Hart now considers 
mistaken and whose mistakes, in his eyes, are insufficiently illuminating to 
justify reprinting. Other omissions are “Theory and Definition in 
Jurisprudence” and “Legal and Moral Obligation” as well as the reply to 
Bodenheimer .and the early essay “Philosophy of Law and Jurisprudence 
in Britain (1945-52).”’ All these date from the 1950s. Three longish book 
reviews—of Ross, Fuller and Holmes—are included but the memorable 
dissection of Dias and Hughes is not, 

Professor Neil MacCormick’s book is the first—others have subsequently 
appeared—in a new series entitled Jurists: Profiles in Legal Theory. It is 
also, as far as I know, the first monograph on Hart’s jurisprudence. 
MacCormick has written a general survey of Hart’s work covering mainly 
The Concept of Law but also his views on punishment and the relation of 
law and morality. The general tone is friendly but not uncritical. 

Hart’s particular contribution to the history of jurisprudence was to 
bring together two quite different intellectual traditions which had hitherto 
remained apart and might have continued their separate ways but for his 
appointment to the Oxford chair. The first of these was the native 
analytical—utilitarian—positivist tradition of Bentham and Austin which, 
though somewhat moribund by the ‘nineteen fifties, remained, in the 
absence of any real competition, the mainstream of English jurisprudence. 
Hart’s response to this tradition can best be seen in his ‘Holmes Lecture 
“Positivism and Separation of Law and Morals,” reprinted here. For Hart 
the central issue is the conceptual separation of law and morais—the 
existence of a law is one thing, its merit another—and on this the 
positivists were quite right. But if the foundations were sound the theories 
erected upon them were not: in particular there was an over simple 
picture of law as command, a ‘radically defective analysis of obligation, 
and a misplaced emphasis on sovereignty. In short, the Austinian theory 
was much too crude. What was needed was to dismantle it carefully, 
noting both merits and defects, and to replace it by something much more 
sound. This was the programme of The Concept of Law. 

How was this to be done? Here we have to introduce the other 
tradition, one that is frequently called linguistic philosophy. This influence 
is discussed by MacCormick in his opening chapter, and is more briefly 
mentioned by Hart in his introductory essay and in the essay on Jhering. 
Both use the term linguistic philosophy to denote not just the movement 
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which flourished at Oxford in the two decades after the last war but also 
the conception of philosophy to be found in Wittgenstein’s later writings. 
Here one has to be careful. 

Throughout his life Wittgenstein rejected the view that philosophy was, 
or ought to aim to be, a science—that is, a body of doctrine supported by 
evidence, proofs or arguments and involving such things as theories, 
explanations or hypotheses. This is what lies behind the famous remark 
that philosophy leaves everthing as it is: it is purely descriptive. There are 
no genuine philosophical problems, if by that one means real problems 
with real answers, but just an intricate mass of conceptual muddle that 
needs to be disentangled. As somebody else’s slogan had it, philosophical 
problems were to be dissolved not solved. (Of course this is itself a 
philosophical thesis of some kind and therefore falls under its own ban. 
Thus the reader of the Tractatus who has struggled through to the end is 
told there that the propositions that he has read are in fact nonsensical, as 
one who understands them will realise. In his later writings we find 
Wittgenstein covertly putting forward philosophical theses: there is a 
deeply obscure and contentious one that all languages are intrinsically 
social so that a logically private language is impossible.) 

Wittgenstein’s conception of philosophy, which lies right at the heart of 
his thought and is responsible for most of its peculiarities, including the 
way it is written, has had no influence on Hart that I can discern. Hart 
believes that legal philosophy contains many genuine and important 
problems, and he discusses what they are in the Encyclopaedia of 
Philosophy article “Problems of the Philosophy of Law,” reprinted here. 
Furthermore he believes, quite reasonably, that he has himself solved, or 
at least contributed to the solution of, some of them. 

A second and much more real influence was J. L. Austin. Unlike 
Wittgenstein, who seems to have had no influence on him, Austin was a 
classicist who was fascinated by the minutiae of ordinary linguistic usage, 
something which, despite his occasional panegyrics on ordinary language, 
interested Wittgenstein hardly at all. For Austin the reason why 
philosophers so often failed to make any real progress was not that all 
their problems were spurious, though some were, but that they were 
usually badly formulated and, above all, complex. The occupational disease 
of philosophers was giving simple answers to complicated problems on the 
basis of a small number of examples, all too often the same old ones. Part 
of the cure for this was a detailed and painstaking examination of ordinary 
language and the immense number of subtle distinctions it contains. 

In addition Austin was deeply interested in what he called performatives— 
speech acts in which something is done rather than merely described or 
reported. Whether performatives are of general philosophical importance 
is, I think, doubtful, but there is one area of discourse where they appear 
with especial frequency, and that is the law. Performatives can be spotted 
by the express or implied use of the word hereby: “I John Doe hereby 
revoke all wills and testamentary dispositions . . .”” Of course, as Austin 
found in his later investigations, the notion of performatives is not free 
from problems of its own; nevertheless there is something there which, for 
the lawyer at least, is important and illuminating. . 

He was also interested in the analysis of our accounts of human conduct, 
especially the meanings of such words or expressions as deliberately, 
carelessly, by accident and by mistake. Realising that the law reports were 
a rich source of relevant material he discussed the questions raised there 
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with Hart, and his kind of linguistic analysis i is of considerable help to the 
criminal lawyer trying to decide what is involved in doing an action 
wilfully, dishonestly or (most troublesome `of all) recklessly. Another area 
of intellectual perplexity where the philosopher can help the lawyer is the 
problem of attempting the impossible, something discussed by Hart in the 
final essay in this book, an incisive examination of that notoriously obscure 
and unsatisfactory case Haughton v. Smith. 

What is, I think, less clear is the relevance of this kind of analysis to 
problems in legal philosophy, as opposed to the law itself. There is very 
little sign, either in The Concept of Law or in the essays being reviewed 
here, of Hart conducting the kind of minute linguistic investigation that so 
fascinated Austin. Consider the distinction between primary and secondary 
rules. To start with, as MacCormick and others have pointed out, there 
seems to be more than one distinction present. Sometimes Hart uses the 
lawyer’s distinction—the-classic formulation is by Hohfeld—between duty- 
imposing and power-conferring rules. At other times he seems to have in 
mind a characteristically philosophical distinction between first-order rules 
about behaviour and second-order rules about other rules. Quite apart 
from this he, like Bentham and Austin, does not draw any distinction 
between duties and obligations—just the kind of distinction that would 
have interested J. L. Austin. MacCormick criticises him on just this point: 


“The point is that terms such as ‘obligation,’ ‘duty,’ ‘offence’ and 
‘wrongdoing,’ though interrelated, are not identical in use. Of such 
terms ‘wrong’ or ‘wrongdoing’ is the most fundamental ... If the 
hermeneutic method is a sound one it ought not to have the effect of 
lumping all these categories and concepts Baer under so potentially 
misleading a title as ‘rules of obligation’ . . . Rather than lumping the 
different notions together as Hart does, we should explicate their 
differences . . .” (pp.58-59). 


MacCormick then goes on to give some illustrations of the differences 
he has in mind; and there is no doubt that at the verbal level at least, they 
do exist. For example, we refer to the duty of care in tort and not the 
obligation of care. If my judgment is correct we can normally substitute 
duty for obligation without something sounding wrong, but not vice-versa. 
What is not clear is whether this distinction is merely one of English 
idiom. If it is something more the burden of proof lies with those who 
wish to show this. English, because it has borrowed so extensively from 
other languages, has an unusually large vocabulary rich in subtle 
distinctions, most of which are of no discernible philosophical significance. 
There are small differences of meaning between moral, ethical and their 
derivatives, so that it is not quite the same to describe something as 
immoral or unethical, the latter suggesting violation of standards of a 
profession. But this does not appear to provide any significant help in 
doing moral philosophy. I suspect the same may be true of the duty/ 
obligation distinction. 

A more promising distinction, also raised by MacCormick, is between 
these two civil law concepts and the criminal law concept of an offence. Of 
course they can be assimilated—as in the ‘medieval common law where 
transgressio straddled crime and tort—but there seems to be a real 
distinction here which, unlike the previous one, has real consequences. 
The application of some distinction here would, I believe, help clarify 
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Hart’s rather unsatisfactory description of the pre-legal state in the fifth 
chapter of The Concept of Law. 

It would appear, then, that the influence of “linguistic philosophy” on 
Hart’s legal philosophy is less clear cut than has been suggested. There is 
no trace of Wittgenstein’s distinctive conception of the nature of philosophy, 
and much less than might have been expected of Austin’s minute linguistic 
investigations. What can be found, and this is something characteristic 
both of Wittgenstein and Oxford philosophers, is an interest in the 
multiple functions of language (especially its hitherto neglected ones) and 
on the nature, function and workings of rules and rule governed activities. 
A particular consequence of this interest is Hart’s account of the internal 
aspect of rules. 

It is this internal way of looking at things, the hermeneutic method, that 
is for MacCormick the most important feature of Hart’s jurisprudence. He 
goes beyond Hart by proposing a distinction between three points of view: 
the extreme external, the non-extreme external (or liermeneutic) and the 
internal. The first is that of the purely external observer, as described by 
Hart. The distinction between the other two turns on an ambiguity in the 
notion of acceptance. MacCormick argues that the internal point of view 
has two components: one cognitive, the other volitional. The latter need 
not always be present, and when it is not this is the hermeneutic point of 
view. The example he gives to illustrate his point is to compare an 
unbeliever—himself—reciting the doctrines of the Scottish Presbyterian 
Church with a committed believer doing the same thing. The general point 
is that any normative statement can be made from either the internal or 
hermeneutic points of view, and that there is no way of telling which from 
the statement itself. The distinction is a useful one in that Hart’s use of 
acceptance blurs the distinction between merely using rules and approving 
or endorsing them. In legal practice it is the first of these that really 
matters. A magistrate may privately think a speed limit of 30 mph is far 
too low, but this quite irrelevant when convicting and sentencing a 
motoring offender. It is the hermeneutic point of view that counts, and it 
is just this that, on my reading at least, Hart really meant in The Concept 
of Law. 

Both this example and the earlier discussion of duties and obligations 
illustrate MacCormick’s general tendency to take over the distinctions 
drawn in The Concept of Law and multiply them still further. This fits in 
with his general view that Hart has not always followed his own arguments 
far enough. The best person to clarify all this would be Hart himself; but 
it is a striking fact that in none of his later essays is his own argument in 
The Concept of Law further expounded or explained. 

Looking at Hart’s work after 1961, nearly all of it is analysis, criticism 
or discussion of other people’s ideas. Apart from the essays on Bentham, 
reprinted elsewhere, this collection includes discussions of Rawls, Mill, 
Nozick, Dworkin, Devlin, Jhering, Holmes, Kelsen and Fuller as well as 
an earlier piece on Alf Ross. The standard of writing and argument is, as 
we have come to expect, consistently high. Two particularly elegant pieces 
are a dissection of Kelsen’s doctrine of the unity of law and a very fine 
criticism of Dworkin’s attempt to derive rights to specific liberties from the 
duty of governments to treat their subjects with equal concern and respect. 
Both seem to me to be entirely successful. Most people confronted with 
Kelson’s claim that all laws necessarily form a single system and cannot 
therefore conflict are likely to respond with mystified disbelief. What 
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makes people say things that appear so obviously false? The core of Hart’s 
argument is to the effect that for system A to validate system B it is not 
sufficient that it contains a norm purporting to do just that. In addition the 
officials of system B must themselves regard the validity of their own 
norms as deriving from the norms of system A. In the case of municipal 
and international law this is not so, and at this point Kelsen’s argument, 
such as it is, collapses. 

But why should Kelsen have maintained something so bizarre? Clearly it 
can only have been because the doctrine of the unity of law was itself a 
consequence of a more fundamental philosophical thesis, namely that 
norms must be located in a single-valued logical space. There is an 
analogy here, which Hart notes, with Kant’s doctrine of space. Kelsen’s 
argument appears to be that we can only represent to ourselves one 
system of valid norms: from the point of view of positive law, morality 
does not exist as a system of valid norms, and vice-versa. Hart discusses 
this strange and obscure doctrine in the last part of his essay “Kelsen 
Visited.” In his view it is instructive but mistaken. 

The spectacle of such eminent jurists as Hart and Kelsen in such 
fundamental disagreement itself illustrates the fact that such conflicts arise 
not because one party is in possession of facts that the other has 
overlooked or ignored but because of deep metaphysical differences 
between them. The construction of a reine Rechtslehre is not at all the 
same thing as the elucidation of the concept of law. 

One thing which students find rather puzzling about The Concept of 
Law is the nature of the enterprise itself. What is Hart up to? The answer 
is by no means clear. In the Preface Hart says that the book will be read 
by lawyers as an essay in analytical jurisprudence but may also be regarded 
aS an essay in descriptive sociology. Elsewhere he sees his task as an 
elucidation of the concept of law. This fits in with notions, generally held 
in Oxford in those days, that the job of the philosopher was essentially 
one of conceptual analysis. The distinction between philosophy and other 
academic disciplines was that the latter had their own particular subject 
matter whereas philosophy was a second-order discipline without any 
special facts of its own. Instead philosophers were intellectual consultants 
to be called in to unscramble conceptual and linguistic problems generated 
within other first-order disciplines. 

This was a development of Locke’s under-labourer view of philosophy 
and fitted particularly well with Wittgenstein’s conception of the nature of 
philosophical problems. If philosophy was not a science in its own right at 
least philosophers had an expertise that could be of use to others. 
Redundancy could be staved off. And as law is full of conceptual puzzles 
and nice verbal distinctions the philosopher could find much to keep 
himself busy. 

But in The Concept of Law there is much more than mere conceptual 
analysis. Hart is quite clearly engaged in a much more ambitious enterprise: 
the construction of a new theory of law, or to be more accurate a new 
theory of the structure of a legal system. Hence the painstaking dismantling 
of the Austinian theory and the resulting claim that in the combination of 
primary and secondary rules there lay “the key to the science of 
jurisprudence” (p.79). This goes beyond mere conceptual analysis. What 
Hart is maintaining is that the municipal legal systems of modern states all 
have the same general structure. In every case there are primary and 
secondary rules which themselves ultimately receive their validation from a 
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rule of recognition which is itself neither valid nor invalid but rests rather 
‘on acceptance by the officials of the system. This is, in part at least, an 
empirical claim and is clearly much more than an elucidation of the 
meaning of the word Jaw. Perhaps this is what is meant by descriptive 
sociology. . 

What we observe, therefore, is a subtle tension between Hart the 
linguistic philosopher and Hart the legal positivist. Legal positivism is 
more than the mere application of conceptual analysis to legal problems; it 
is a theory, or to be more accurate a group of theories, about the nature 
of law and the structure of legal systems. And as there is more than one 
positivist theory on the market—Kelsen’s is the leading competitor—we 
are faced with problems if we are to choose between them. Is it merely a 
matter of personal whim, as one might choose rival football clubs, or are 
there, as one would hope, more rational criteria? On questions of this 
kind neither Hart nor MacCormick provide much guidance. 

Consider the case of someone starting from scratch to construct a 
general theory of law. Should he start with an empirical investigation of 
actual legal systems, or should he try and work out a priori the structure 
that any legal system must necessarily have? The latter has an obvious 
appeal to the philosophically trained and greatly cuts down on the 
footwork. The most extreme version of this approach is, of course, 
Kelsen’s Pure Theory which indeed has no discernible empirical content. 
And one can find more modest Versions of the same thing in England. 
Austin’s argument that every legal system must contain an unlimited 
sovereign is based not primarily on experience—though it fitted the British 
constitution quite well—but on the a priori argument that to do otherwise 
would generate an infinite regress. There is a curious parallel here with 
the Aristotelian argument for the Unmoved Mover. Hart’s method is more 
cautious and more empirical, but the argument that the transition from the 
pre-legal to the legal state must involve the creation of rules of recognition, 
adjudication and change is itself a priori. It is that an effective system of 
decision making and social control in a complex society must have these 
characteristics. A related argument produces what he calls the minumum 
content of natural law: if human society is to persist then certain rules are 
necessary. ; 

It is illuminating to range legal theories along a continuum with monistic 
a priori theories at one end and more pluralist empirical theories at the 
other. Kelsen is an example of the former and the American realists the 
latter, with Hart somewhere in the middle. Most of the argument in The 
Concept of Law is against the monistic theories of Austin and (to a lesser 
extent) Kelsen, whereas most of the criticism subsequently aimed at it has 
come from the opposite direction. The argument is that Hart has not gone 
far enough, that he has remained too committed to legal positivism. 

The most notable exponent of this has been Ronald Dworkin. He 
started in his 1967 article “Is Law a System of Rules?” with an attack 
from the pluralist side: Hart had failed to distinguish rules from principles, 
policies and other standards. This was followed by a series of articles 
developing a novel and unusual theory of judicial decision according to 
which there is, or may be, a right answer in hard cases, even though no- 
one, not even the superhuman Hercules J, can demonstrate what this right 
answer is. This theory is radically monistic and is, and is intended to be, in 
complete contrast to Hart’s theory of judicial discretion. Hart’s response is 
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scrupulously polite, even complimentary, but on the crucial points he has 
not budged an inch: 


“Professor Dworkin’s theory will, I am sure, much excite and stimulate 
both jurists and philosophers for a long time on both sides of the 
Atlantic. It has already added much to the stock of valuable 
jurisprudential ideas. But if I may venture a prophecy, I think that 
the chief criticism that it will attract will be of his insistence, that, 
even if there is no way of demonstrating which of two conflicting 
solutions, both equally well warranted by the existing law, is correct, 
still there must always be a single correct answer awaiting discovery” 
(pp. 139-140). 


It seems a pretty safe bet. In practice one can hardly escape from 
concluding that if we cannot demonstrate the correctness of one particular 
solution we are forced to exercise some kind of discretion however much 
we may pretend otherwise. This too is more or less MacCormick’s 
conclusion. 

Dworkin’s arguments are not only against legal positivism but are also 
directed at an ethical doctrine frequently found with it—utilitarianism. 
Bentham and Austin were not only positivists but were, Bentham 
especially, committed utilitarians. The two doctrines do not, of course, 
entail one another—one is a theory of law, the other of morality—but 
they fit well together and have similar appeal. Hart is—or so it would 
appear, for he is not at all easy to pin down on the subject—a utilitarian 
of some kind. Certainly he regards it with approval as a doctrine of social 
improvement and attributes many reforms to its beneficent effects. 

Non-legal rights have always been something of a problem for utilitarians, 
unless they take Bentham’s simple course of denying their existence. For 
Bentham rights were the creation of law, and since there was no law but 
positive law there could be no rights but positive rights—hence the remark 
about nonsense on stilts. This bold, bleak and unambiguous doctrine fitted 
very nicely with both Bentham’s predictive analysis of legal rights and his 
conviction that nothing should be allowed to impede the maximisation of 
aggregate utility. What could be simpler? 

For later utilitarians this was part of the problem. Mill’s programme 
(one might call it utilitarianism with a human face) was to open the other 
eye that Bentham had so resolutely shut, to incorporate into the utilitarian 
vision of the world a much wider range of moral insights, including, 
perhaps, rights. In the final chapter of Utilitarianism, a muddy piece of 
work even by his standards, we find something of this kind. Hart discusses 
Mill’s argument both in “Utilitarianism and Natural Rights”, reprinted 
here, and in “Natural Rights: Bentham and John Stuart Mill” in his 
Essays on Bentham. He does not find Mill’s arguments convincing but 
does think that they deserve serious consideration as a most illuminating 
precursor of current thoughts on these matters. I am not sure I can see 
why. Mill’s argument involves treating some utilities as being, in his own 
words, “vastly more important,- and therefore more absolute and 
imperative” than others. All Mill has done is smuggle in fundamental 
rights disguised in the language of utility. As Hart himself observes he 
does not even attempt to demonstrate that all this follows from the 
doctrine of utility as Bentham conceived it. Here, as in On Liberty, Mill 
has abandoned utilitarianism in all but name. 


758 THE MODERN LAW REVIEW [Vol. 47 


Notwithstanding his scepticism concerning Mills arguments and his 
observation that there is an unbridgeable gap between pure utilitarianism 
and a philosophy of basic human rights, Hart concludes by stating that “it 
is plain that a theory of rights is urgently called for” (p.196), the reasons 
being the modern tendency to exterminate or otherwise maltreat human 
beings in unprecedentedly large numbers. 

Hart’s problem is that he does not seem to be convinced by any of the 
theories currently on the market and he has none of his own to replace 
them. Nozick’s Anarchy, State and Utopia provides a good illustration of 
the current predicament. It is, as Hart says, an ingenious and brilliant 
work, and if one grants the premises the argument is extremely cogent. 
But what of the foundations themselves? How is it that we have, in a state 
of nature, the kind of rights that Nozick attributes to us? Nozick, with 
engaging candour, admits that he has provided nothing much in the way of 
argument, and compares his position with that of Locke three hundred 
years earlier. (Hart has managed to discern one argument but dismisses it 
as “woefully deficient”). But Locke, quite apart from the fact that he was 
writing an anonymous political polemic—which, incidentally, was not, as 
MacCormick says (p.173), against Hobbes—wrote in an intellectual context 
where the notions of natural law and natural rights were generally 
accepted. For Locke and his contemporaries natural rights derived from 
natural law and natural law from divine commandment. Natural law, and 
Locke’s thought was entirely traditional on this point, was that part of the 
divine law that could be known to mankind independently of any special 
revelation. 

This conception of natural law can be combined with some form of 
utilitarianism, as can be seen in Berkeley, Paley and Austin, and the result 
is what was later called rule-utilitarianism. But it cannot be secularised. In 
the eighteenth century natural law was frequently attributed to Nature, 
but this was either an oblique reference to God (like Heaven or 
Providence) or meant nothing at all. The mechanistic Newtonian universe 
could not legislate anything. Nor was Reason a workable substitute: in 
Kant’s system God, expelled as a possible object of knowledge, re- 
emerges as an ethical postulate. An ethical nealoey was possible, but not 
a theological ethics. 

But as the philosophical foundations on which natural rights rested 
began to look ever more creaky, rights became more and more important 
in political discourse. Everyone was found to have rights, and the lists of 
these rights grew longer and longer. In his own time Bentham’s 
uncompromising rejection of natural rights was very much a minority 
position. His argument was in essence very simple: (1) all law is positive 
law; (2) all rights are legal rights; therefore (3) all rights are positive legal 
rights. The older writers on natural law up to and including Kant would 
have accepted (2) and denied (1): natural rights are legal rights of a kind, 
but the law on which they depend i is the natural or moral law not positive 
human or civil law. 

The problem for many modern writers is that they wish to have the 
rights but not the law. Natural law looks too rationalistic, too metaphysical, 
too theological even, for modern tastes. The ontological price tag is much 
too high. The obvious solution is to try and detach natural rights (suitably 
renamed) from natural law, thus rejecting the second premise of Bentham’s 
argument. The problem with this manoeuvre is that it looks much too 
much like an attempt to keep the grin while silently and surreptitiously 
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disposing of the now rather embarrasing cat. If moral rights are detached 
from moral law they acquire a very uncertain status, resembling legal 
rights by at best some kind of remote analogy. Furthermore, how are we 
to determine which rights exist and which do not? 

So Hart faces two problems: one is to fit rights into utilitarian systems 
and to show how they may coexist with the principle of utility; the other is 
to show how these rights are there in the first place. If no satisfactory 
answers are forthcoming, then perhaps Bentham was, on this point, right 
after all. 

Fundamental philosophical problems of this kind are not going to be 
dissolved by the techniques of linguistic analysis, a point which Hart 
concedes. Looking back at the kind of intellectual ‘muddle about rights or 
corporate personality which was the subject of his inaugural lecture, he 
now comments in his Introduction: 


“The methods of linguistic philosophy which are neutral between 
moral and political principles and silent about different points of view 
which might endow one feature rather than another of legal phenomena 
with significance were suitable for such cases. Hence they are not 
suitable for resolving or clarifying those controversies which arise, as 
many of the central problems of legal philosophy do, from the 
divergence between partly overlapping concepts reflecting a divergence 
of basic points of view or values or background theory, or which arise 
from conflict or incompleteness of legal rules” (p.6). 


When new philosophical movements arise strong doctrines are put forward 
in the confident assurance that, at last, the correct method has been 
found: the end of philosophy is in sight. But with the passage of time 
difficulties pile up, the hoped for progress fails to materialise, and more 
and more time is spent in internal disputes and in shoring up the system. 
As expectations fade the original doctrine is watered down to produce 
something safer, duller and less vulnerable. The movement becomes 
middle aged. 

The history of logical positivism and its verification principle provides a 
good illustration; so too, though in a more amorphous way, does the 
linguistic philosophy that replaced it. The strong Wittgensteinian end of 
philosophy doctrine has found few customers, while at the other extreme 
the view that a careful examination of ordinary language and its usage is 
a worthwhile preliminary to any philosophical investigation, though 
unexceptionable, hardly amounts to the revolution in philosophy -that 
some once proclaimed. , 

Hart’s reputation as the most eminent legal philosopher of his time is as 
firmly established as any can be and can only be confirmed by the 
publication of these essays. One hopes that a complete edition of his 
collected papers will eventually appear. As it is these essays exhibit his 
qualities as a patient and acute critic, a courteous and fair minded 
controversialist, and a writer of considerable literary skill. I only noticed 
a couple of very small mistakes: Wittgenstein was professor at Cambridge 
from 1939-47 not 1930-50, and J. L. Austin died in 1960 not 1959 (p.271). 

MacCormick has written a useful introduction to Hart’s jurisprudence 
which will be of value both to students and their teachers.: His strongest 
criticisms are reserved for Hart’s treatment of the American realists, 
accusing him, with some justice, of perpetuating a caricature. But in 
general the differences are on matters of detail, with MacCormick tending 
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to multiply further the distinctions Hart has drawn. His discussion of rights 
_ is the weakest part of the book; there is a three page chapter on legal 
rights and some scattered remarks about moral rights in the final chapter. 
This is not, I think, enough. Still, all in all, this is a useful and perceptive 
book. 


PHILIP MILTON* 


PoLicy ARGUMENTS IN JUDICIAL DECISIONS. By JOHN BELL. [Oxford: 
Oxford University Press 1983. xv and 283 pp. £20-00.] 


NOTHING is more annoying for an author than to be told he should have 
written a different book. Similarly, a reviewer should explain what the 
book is about, especially when, as here, several different books might be 
written under the given title. 

The purpose of this book is “to illustrate the factors which may bear on 
the political function of the judiciary.” The method adopted is special. 
Three “models” are set up for analysis. The first is the consensus model 
(“most popular with the judiciary”). The judge “is supposed to speak in 
the name of society as a whole” and Lord Devlin is said to be one of its 
main exponents. It means “the fundamental values and purposes of 
society” and the judge “should seek the view which will have the greatest 
possible support in society, generally a majority view” but to a much less 
extent than the legislator, the judge being “relatively neutral.” The second 
is the rights model, as proposed by Dworkin, based not on what is best for 
collective welfare but on principle not policy (I need not elaborate). The 
third is the interstitial legislator model. This “considers that the task of the 
judge in hard cases or in applying vague, general standards is of 
fundamentally the same character as that of the legislator,” though subject 
to a number of constraints. 

The method then adopted by the author is “to concentrate in detail on a 
relatively small number of cases, in specific areas of the law, which 
exemplify some of the important situations in which policy arguments are 
raised and which illustrate the relationship between the kinds of policy 
issues with which courts are concerned and those which are the province 
of other branches of government.” Four chapters follow dealing with, in 
all, 27 cases under the heads of duty of care in negligence (with an 
excursus on statutory interpretation), the public interest immunity from 
discovery, the public interest in restrictive practices, and public policy in 
restraint of trade. Each of these chapters, after analysing what the judges 
said, have sections called “The Judicial Function” and “Conclusion.” 
Under the “duty of care” heading are examined Dorset Yacht, Dutton v. 
Bognor, Anns v. Merton, McLoughlin v. O’Brien, Rondel v. Worsley, Saif 
Ali v. Sydney Mitchell, Spartan Steel, Herrington v. B.R. and Launchbury 
v. Morgans. The kinds of policy argument are listed under social factors, 
administrative factors, constitutional limitations, fairness, economic analysis, 
and “absent factors” (or dogs that did not bark). 

What, then, does the author make of all this? First, appeals to “the 
demands of society” for law reform of a particular kind were “relatively 
few.” Secondly, with the exception of one judgment in one case (“which 
was firmly rejected by his colleagues”) there was no specific support in the 
cases for the Dworkinian view that judges should be confined to questions 
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about rights in law-making. Some “collective welfare” arguments were 
“considered inadmissible” but some were admitted. The final sentence of 
the Conclusion is: “If current constitutional requirements place upon the 
judges the kind of law-making tasks illustrated here, it may be that more 
thought needs to go into the way in which this task is performed.” 

All this seems to suggest that the methodology is weak. The models do 
not appear to be particularly useful. And this seems also to be so for the 
“discovery” cases. These are Conway v. Rimmer, Rogers v. Home 
Secretary, Crompton and Norwich Pharmacal, Burmah Oil (1980), D. v. 
NSPCC and BSC v. Granada. There is not much here to support the 
consensus or the rights models though “the kind of role adopted by the 
courts in these cases would seem more similar to that which the interstitial 
legislator model would lead one to expect.” The conclusion is: “The 
function performed by the judges in this area of the law shows the way in 
which adjudication can perform a useful service to the community not only 
in settling questions of justice, but also in determining issues about the 
public interest.” Or, of course, not useful, depending on what you want 
the rules to be. “This area of law,” the author concludes “casts some 
doubts on both the consensus and the Dworkinian models of the judicial 
function.” 

The second half of this book examines the three models in detail. My 
main difficulties with this book were two. First, I doubt whether model- 
making and model-testing are appropriate as analytic tools for opening this 
Pandora’s box. Secondly, I cannot accept, as the author does, that the 
reasons judges give for their decisions adequately reveal their political 
role. Sometimes, like the rest of us, they consciously or subconsciously 
find plausible reasons for prejudiced political attitudes. I don’t mean this is 
to be a damning review. Nor will I insult the author with faint praise. I 
will not be surprised if others, more learned than I, commend it strongly. 
For me, it did not come off. But that does not mean it should not be 
bought and read. 


JOHN GRIFFITH 


Justice WitHout Law? By JERoLD S. Aversacn. [Oxford: Oxford 
University Press. 1983. XV and 182 pp. (including notes and 
index). Hardback £14-00.] 


READERS may be familiar with Jerold Auerbach’s important earlier book 
Unequal Justice (Oxford University Press, 1976). There, Auerbach 
presented a vivid account of the way in which the White Protestant elite of 
the American legal profession (whose business was to serve corporate 
clients) had repelled the various challenges to their wealth, status, and 
power as presented by the likes of immigrant, black, and New Deal 
lawyers. The practical upshot of this was that law responded to wealth 
rather than need. Disadvantaged clients had access only to disadvantaged 
lawyers. In sum, law promised equal justice but actually delivered unequal 
justice. At the time of writing his earlier book Auerbach saw Watergate as 
the latest challenge to the profession, but this was more than an internal 
power struggle for the post-Watergate legal profession “confronted the 
most serious crisis of public confidence in the rule of law in American 
history” (op. cit. p.306). Given the formidable track-record of the Wall 
Street elite Auerbach concluded that “[rJenewal of faith depended upon 
the unlikely prospect that the legal profession would become a truly public 
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profession, with a broader and deeper definition of social responsibility 
than the bar had ever tolerated” (ibid.). As we shall see, Auerbach’s 
present book, Justice Without Law?, draws an equally sombre conclusion. 

Although the 1970s may have witnessed the most widespread loss of 
respect for law known to American history, this was by no means the first 
period during which “Americans” exhibited a lack of faith in the law. 
Much of Justice Without Law? is given over to a valuable and compelling 
description of the patterns of non-legal dispute-settlement as practised in 
America from the early seventeenth century onwards. Quite rightly, 
Auerbach rejects any attempt to produce an exhaustive catalogue. Instead, 
he concentrates on a few well-chosen examples to illustrate the basic 
patterns of alternative forms of dispute-settlement. 

Before discussing these patterns, however, we should note that Auerbach 
does not systematically explain the distinction between legal and non-legal 
(or alternative) dispute-settlement. He indicates in a footnote (p.148) that 
he finds this kind of discussion “diversionary if not arid.” I think that this 
is a mistake, but we must let it pass here. Suffice it to Say, that Auerbach 
seems to presuppose as his concept of legal dispute-settlement an 
arrangement whereby the dispute is referred to a third party for decision 
within an established framework of rules, where the issues are narrowed, 
framed, and presented by professional counsel, where there is a clear 
winner/loser, and where the ruling is enforceable. Non-legal alternatives 
presumably lack some or all of these characteristics. Similarly, although 
Auerbach counts arbitration, mediation, and conciliation as clear instances 
of non-legal dispute-settlement he makes no attempt to analyse the formal 
distinctions between these techniques. This is certainly not the place to 
attempt to construct such a series of formal ideal-types. Moreover, if I 
have understood Auerbach’s thesis correctly, the formal distinctions 
between arbitration, mediation, and conciliation are of no great importance. 
What really matters is whether non-legal dispute-settlement is community- 
inspired (referred to below as the first pattern) or externally-imposed 
(referred to below as the second pattern). 

_ The first pattern of non-legal dispute-settlement is represented by the 
seventeenth century practices of the New England colonists. The 
colonists understood that group solidarity was threatened by smouldering 
contentiousness of the kind fostered by adversarial legal disputation and 
accordingly their “fundamental principle of association ... required... 
exclusion of the ‘contrary minded’; any ‘differences’ must be mediated by 
members, not consigned to lawyers . . . [T]he dispute-settlement framework 
... must be communal, not individual. Its spirit was religious, not secular; 
the style was consensual, not adversarial” (p.21). Of course, the outstanding 
feature of these homogeneous groups of colonists was their driving 
communitarian spirit. Often, as in the case of Dedham (a Puritan 
community established near Boston in 1636), the communitarian cement 
was religious; elsewhere, as in nearby Sudbury, where a scheme of 
‘communal land-ownership obtained, it was secular. By the end of the 
seventeenth century conditions favouring ‘non-legal dispute-settlement 
within closed communities of this kind were breaking down. Nevertheless, 
comparable practices could be found wherever community existed. And, 
indeed, such practices abounded right into the nineteenth century where 
the utopian communities of New England and the Middle West, followed 
the example of Dedham and Sudbury by adopting a “framework for 
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resolving ena [that] was mutual and consensual, not individual 
and adversarial” (p.52). 

With the Civil War non-legal Hispateseetilement reached a watershed. 
Auerbach describes the watershed as follows: “[After the Civil War, the] 
older pattern of indigenous community initiatives survived, but -in 
attenuated form. Occasionally it flourished, especially in ethnic communities 
whose members clung to their own familiar cultural institutions amid the 
turmoil of resettlement in an alien environment. But in the second half of 
the nineteenth century, the purposes (if not the forms) of alternative 
dispute settlement were redefined. Fears of racial discord and class warfare 
injected arbitration as a remedy for the congestive breakdown of the court 
system and as an externally imposed deterrent to social conflict. Until the 
Civil War alternative dispute settlement expressed an ideology of 
community justice. Thereafter, as it collapsed into an argument for judicial 
efficiency, it became an external instrument of social control” (p.57). 

Here, then, we see the darker potential of alternative forms of dispute- 
settlement, and the second pattern of non-legal dispute-settlement. Under 
this second pattern a powerful group imposes upon a less powerful group 
a non-legal fo orum for dispute-settlement (with predictably slanted results). 
Thus, Auerbach observes that post-bellum imposed arbitration procedures 
for freed slaves and workpeople effectively “preserved the status quo from 
which southern planters and northern industrialists derived substantial 
benefits” (p.66). In short, these developments of the latter part of the 
nineteenth century “drew upon the historical forms, but not the historical 
substance, of non-legal dispute settlement” (p.67). The point was that the 
rhetoric of a community of mutual interest no longer linked up to 
the reality of a heterogeneous, stratified, individualistic, aggressively 
materialistic society. 

In the early part of the twentieth century we find quite a variety of non- 
legal dispute-settlement practices. The immigrants of this period, rather 
like the colonists of the seventeenth century, valued group solidarity and 
thus eschewed employment of the formal legal apparatus. The Scandinavian 
immigrants favoured conciliation; the Chinese sought to mediate disputes 
through the local benevolent associations, as a transplanted form of 
“headman adjustment”; and the Jewish immigrants looked to arbitration 
as the way to settle disputes. Similarly, commercial arbitration grew out of 
a genuine communitarian spirit and flourished. To this extent these various 
practices fell into the first pattern of alternative dispute-settlement, that is, 
homogeneous communities establishing their own dispute-settlement 
techniques. However, this was twentieth century America and these 
pockets of homogeneity were surrounded by heterogeneity. Part and 
parcel of the surrounding social framework: was the pressure to legalise 
dispute-settlement practices, never more clearly demonstrated than in the 
case of commercial arbitration where by 1947 lawyers participated as 
counsel in 91 per cent. of such arbitrations. The lesson of this is drawn by 
Auerbach in the following terms: “These early twentieth-century 
experiments suggest that if the impulse toward justice without law is 

eriodically irresistible, the legalization of dispute settlement seems 
inexorable in our modern culture” (p.114). But the early twentieth century 
experiments also pointed to a second and continuing lesson. This lesson is 
that imposed dispute-settlement apparatus of the second pattern kind 
probably will prove unsatisfactory. Just as the imposed arbitration 
procedures of the nineteenth. century foundered, so too smail-claims 
conciliation (along the lines of the Cleveland model) proved unsuccessful 
in the twentieth century, and “was quickly relegated to the periphery of a 
legalistic culture” (p.101). . 
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‘So far as modern society is concen: Atebais work enables’ us to 
formulaté three general propositions about dispute- -settlement processes.. ` 
First, formal legal dis ute-settlement is perfectly in “sympathy with the 
‘generally competitive, individualistic, aggressive. rhythms of life in modern 
„society. Secondly, although enclaves of genuine community may still assert 
themselves and be attracted:towards their own alternative forms of dispute- 
‘settlement, such. initiatives now have to accommodate ‘the’ legalisation ° 
tendencies of modern society. And, thirdly, when alternative forms .of- 
dispute-settlement are imposed upon groups of potential users the odds 
are-that these innovations will be attractive only to their instigators. Now 
we,can move on to. the dénouement of Auerbach’s account. 

Jn -1976, at which time it. will be recalled there was*a general crisis of 
“confidence in law, the- American Bar Association together ‘with various’ 
judicial organisations sponsored the national Conference on:the Causes of - 
Popular Dissatisfaction with the Administration of Justice. The problem 
was narrowly’ diagnosed as one of judicial overload and the prescription 
was’ to divert disputes away from the courts. As Auerbach says: 
ea dispute settlement was-an idea whose time had, come” 

(p.124). But which disputes were to be. diverted? The disputants who were 
‘diverted ‘were ‘those’ disadvantaged citizens who as clients of the formal 
legal process were just béginning to reap the advantages.‘laid down’ on 
their behalf by the Warrén Court. Thus, like‘the freed slaves, workpeople, 
‘and small-claimants before them, a string of powerless people (prisoners, 
juveniles, tenants, consumers, Indians and the. like) .found themselves 
channelled . into’ alternative forms of dispute-settlement imposed from 
above and designed for their disadvantage. Auerbach’s verdict on this is 
reminiscent of his views in Unequal Justice: “Alternative dispute settlement 
offered mechanical remedies for political problems: the characteristic 
response of law reformers since-the turn of the century as they struggled 
to neutralize eee opposition to the values that the legal system 
protected” (p.136). 
“ Even. when reform was well-intentioned it was insensitive to the 
conditions necessary for flourishing schemes of alternative dispute- 
settlement. Thus, for instance, the new urban mediation alternatives such 
as those launched at Rochester, Dorchester, and’ Harlem “contradicted 
virtually every .prerequisite for informal justice that comparative anthro- 
pology. and. American history provided: Communities played no role .in 
their. design’ or impleméntation. .The site-selection process suggested that 
community. fragmentation, not’ community” cohesion; was the, ‘primary 


criterion”: (pp.134-135). The upshot is that today “alteriative ‘dis ute `` 


settlement, without sustenance from: sources independent. of the egal 
system, drifts aimlessly” (p.136). For the moment, its' time has gone. 

Auerbach’s Sci g observations, although ‘sketchy, are depressing. 
Alternative -dispute-settlement is not a short-cut to a more just- society. 
Where the members of a group value trust, harmony, and reciprocity 
there is every reason why informal justice should flourish; but these are 
not the values of the day and establishing non-legal dispute-settlement 
mechanisms will do nothing to change that. Moreover, we should be 
exceedingly wary of establishment enthusiasm for alternative dispute- 
settlement for the chances are that -this will be yet another. strategy to 
ensure that ‘the disadvantaged members of our unequal’ societies gain 
minimal assistance from the law. Whether it be formal or a ene 
it seems, the saga o ee hea a i ~ Hon 


PAT eu = BLIN ie _ROGER en crea 





